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TRIBUTE OF RESPECT 


TO THE MEMORY OF 


HON. WILLIAM P. CHILTON. 


en re 


AT a meeting of the members of the Bar in attendance 
upon the Supreme Court, and of the Montgomery Bar, 
held in the city of Montgomery‘6n the 21st day of Jan- 
uary, 1871, Hon. Abram Martin was called to the chair, 
and J. T. Holtzclaw appointed secretary. 

On motion, a committee of three was appointed, com- 
posed of Messrs. Geo. W. Stone, A. J. Walker, and Thos. 
H. Watts, to prepare and report suitable resolutions for 
the consideration of the meeting. 

The committee, through Hon. Geo. W. Stone, the chair- 
man, reported the following preamble and resolutions 
which were unanimously adopted : 

-Wuereas, By a dispensation of Providence, sad as it 
is mysterious, our brother, the Honorable Wit11am P. 
CHILTON, has been struck down in our midst ; Therefore, 

Resolved unanimously by the members of the bar of Mont- 
gomery, That in the death of our brother, we have lost 
one of the most honored and honorable members of our 
profession, the country has lost one of its most distin- 
guished, beloved and patriotic citizens, and his family has 
lost all that is dear and loveable in a husband and father. 

Resolved, That in contemplating his character, we dwell 
with pride and supreme pleasure on the fact that our 
lamented brother has presented to society and to the 
world a model of christian benevolence, enlarged philan- 
thropy and spotless integrity worthy of all emulation ; 
and these sublime virtues, combined with distinguished 
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professional attainments, have been deservedly rewarded 
with the highest judicial honor which his State had power 
to bestow upon him. 

Resolved; That we, as a band of brothers, will attend 
the funeral of our deceased brother, and we cordially 
invite the members of the supreme court of Alabama, now 
in session, the presiding judge and officers of the district 
court of the United States for the middle district of Ala- 
bama, the members and oflicers of all other courts in the 
city of Montgomery, all judicial officers and attorneys now 
visiting the city of Montgomery, and the governor, lieu- 
tenant- governor, members of the legislature, and all other 
executive and legislative officers of the State, to unite with 
us in rendering this last solemn duty of affection to our 
deceased brother. 

Resolved, That we tender to the immediate family of our 
beloved brother our sorrowing sympathy and condolence 
in this their great bereavement. 

fesolved, That these resolutions be presented by the 
attorney-general of the State to the supreme court of Ala- 
bama, and to the district court of the United States for 
the middle district of Alabama, with a request that they 
be spread upon the minutes of each of said courts. 

Resolved, That a copy of these resolutions be furnished 
to the family of the deceased, as a feeble testimonial of 
the affection we bore to its distinguished head. 

Resolved, That the several newspapers of this city be 
requested to publish the proceedings of this meeting. 


The meeting then adjourned, to assemble at 11 o'clock 
to attend the funeral in a body. 


At the assembling of the court on Monday, January 23, 
the Attorney-general, John W. A. Sanford, in presenting 
the resolutions, said : 


May it please the Court : 
The Honorable William P. Chilton, formerly a chief 
justice of this court, died in Montgomery on last Iriday 
night. 
He became a citizen of Alabama more than thirty-five 
years ago, and for more than a quarter of a century he 
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stood in the foremost files of her illustrious men. This 
position was the natural result of his large endowments, 
of his manifold and comely virtues, and his attractive 
traits of character. His talents were developed by liberal 
culture, and well disciplined by the labors incident to a 
successful professional career. For there was no learning 
of his profession to which he had not assiduously devoted 
himself, and none in which he was not proficient. Such 
acquirements alone would have conferred distinction upon 
him. But to these he united a thorough knowledge and 
cordial appreciation of the people among whom he lived ; 
a strong fellow-feeling with them in all the vicissitudes of 
their fortune ; a sagacity rarely at fault, and uncommon 
tact, that rendered him a prospercus advocate. So that I 
might almost say of him what Cicero said of one of his 
friends—that he was the most eloquent of those skilled in 
jurisprudence, and the most learned of those who had 
dedicated themselves to the study of eloquence. 

His attainments and achievements gave him a manly 
confidence so essential to success, but they never made 
him arrogant in his manners or intolerant of the errors, or 
blunders, or ignorance of less gifted persons. Especially 
was he kind in his deportment towards the younger mem- 
bers of the profession. To the strong he suggested 
methods of improvement; to the diffident he gave encour- 
agement, and to all he imparted information upon every 
subject connected with their pursuit. This, however, was 
in accordance with the benevolence and beneficence that 
always charactized his conduct. 

He was energetic and zealous in the prosecution of 
whatever engaged his attention; but his energy never de- 
generated into harshness, nor did his zeal ever dwindle 
into discourtesy. He possessed great amiability. If he 
was “slow to anger, he was plenteous in mercy.” He 
was catholic in his sympathies, and so richly endowed with 
friendliness that he could not cherish enmity; and malice 
was utterly foreign to him. He was gentle as charity. 
But this did not detract from his manliness. Indeed, it 
heightened it, and bestowed an additional grace upon his 
character. He was generous and genial in his intercourse 
with the world. His whole nature had a look southward, 
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and his heart was several degrees nearer the equator than 
his climate. He was earnest in his convictions and faith- 
ful to them, but he was not fanatical in his opinions. He 
was liberal in his sentiments, and never gave to party what 
was meant for his country. 

These are a few of the qualities that made him so influ- 
ential and popular that in 1847, aithough he belonged to a 
political organization that was in a minority, he was chosen 
to be a judge of the supreme court of this State. In that 
office he increased his reputation and enlarged the circle 
of his friends. He believed with Lord Bacon, that judges 
should not be “hard-headed, but strong-hearted,” and 
“ought to be mere learned than witty, more reverend than 
plausible, more advised than confident. Above all things, 
integrity is their portion and proper virtue.” Hence, 
during the eight years he was Justice and Chief Justice of 
this court, he was laborious, pains-taking and conscientious 
in the discharge of his duties. His opinions were care- 
fully prepared, are well sustained by precedents, and are 
clearly expressed. He was patient in hearing arguments, 
that he might be well advised; thus obeying the injunc- 
tion given by the great philosopher and chancellor to 
justice Hutton, “that you affect not the opinion of preg- 
nancy and expedition by an impatient and catching hearing 
of counsellors at the bar.” His integrity was as great as 
that of any man’s who ever sat upon the bench. Like Sir 
Thomas More. he would have worn the gloves from regard 
to the donor, and like him he would have refused the coin 
out of respect for himself; like him, too, he might have 
drauk the wine, but like him, also, he would certainly have 
returned the golden goblet. For, 

‘‘In Israel’s courts ne'er satan Abethdin 
With more discerning eye, or hands more clean,” 

In commemoration of his virtues, and as a feeble expres- 
sion of th ir sorrow, the members of the bar of Mont- 
gomery have adopted these resolutions, which I ask may 
be spread upon the minutes of this court. 


The Chief Justice responded as follows : 
The melancholy announcement made to the court, and 
the impressive manner in which it is made, almost unfit 
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me to make a suitable and appropriate response. Our 
sympathies are deeply moved, and our hearts filled with 
sorrow and sadness. 

A noble and generous spirit has been suddenly taken 
from among us. 

The loss of a friend, by the ordinary providences, after 
the mind is, in a certain sense, in some manner prepared 
for it,is an affliction hard to be borne; but, when sud- 
denly taken from us by some distressing calamity—some 
extraordinary and inscrutable providence, unexpected, 
unlooked for, and unprepared for—the heart is crushed, 
and we become dumb, as it were, in the very presence of 
our Maker. What a lesson to teach us not to suffer our 
thoughts and our time to become too much engrossed with 
the follies and pleasures of this world, its pomps and 
vanities. 

At such a time, as at all times, how appropriate and 
impressive is the prayer of the psalmist, “ Lord, so teach 
us to number our days that we may apply our hearts unto 
wisdom.” 

It was my good fortune and happiness to become 
acquainted with Judge Chilton on his first coming to this 
state, more than thirty years ago, and, being both engaged 
in the same profession, and practising in the same courts, 
to see and know much of him. In social life he was 
cheerful and genial, a pleasant companion, and a sincere, ° 
faithful and trusted friend. As a lawyer, he was an honest 
and safe adviser to his clients, and their able and eloquent 
advocate. He was quick to discover any fault or blunder 
in an opponent, on the trial of a cause, and skillful, though 

always courteous, in taking advantage of it. 

As a judge he was conscientious, impartial and aecom- 
plished, discharging all the duties of his high office with 
great industry, faithfulness and ability, both to the satis- 
faction of the public and his friends, and commanded the 
highest respect, and enjoyed the entire confidence of the 
members of the bar practising in this court. 

His death is an irreparable loss to his family, and to the 
community in which he lived a loss that cannot be easily 
supplied. 

The last sad office to the body has been affectionately 
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discharged ; it is buried, and it only remains for us to 
cherish his memory and to practice his virtues. 

Let the resolutions be entered upon the minutes of the 
court, and at the request of the bar, the response of the 
chief justice, for the court, is also permitted to be entered 
upon the minutes. 

The court then adjourned till Tuesday morning, at ten 
o’clock, in honor of the illustrious deceased. 
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AT THE JANUARY TERM, 1871. 


, —— aa 
Ex parte RAY & DEFOE. 
[APPLICATION FOR MANDAMUS. j 


Habeas corpus ; when judge of probate has no jurisdiction to issue-—A 
probate judge has no jurisdiction to issue a writ of habeas corpus on 
the petition of a party who is confined in the county jail, after an in- 
dictment for murder is found against him, for the purpose of admitting 
such party to bail. 

Section 4264 of Revised Code construed.—Section 4264 of the Revised 
Code authorizes the probate judges of their respective counties, before 
conviction, to admit to bail on writs of habeas corpus in all cases of 
felony, except felonies which may be punished with death or by im- 
prisonment in the penitentiary for life, where the person is confined 
in the county jail on a charge of felony, or under a commitment for 
felony by a chancellor, or a judge of the circuit or a city court acting 
as a couservator of the peace or magistrate. If the person is confined 
in the penitentiary, or is confined under a sentence, judgment, decree 
or order of the supreme, chancery, circuit or city court, then the pro- 
bate judges have no jurisdiction in the premises. 

What constitutes order of court.~-Where a person is indicted for a fel- 
ony, and arrested on a capias or other writ of arrest on said indictinent 
and imprisoned in the county jail,—held, that he is confined under the 
order of the court in which the indictment was tound, and can not be 
bailed by a probate judge. 

Prohibition, writ of ; power of circuit judge in relation to, in vacation. 
A judge of the circuit court, in vacation, has no authority to issue a writ 
of prohibition; wut, if the necessity of the case requires it, may issue 
a rule to show cause returnable to the next term of the court, which 
rule being served on the inferior court, or judge, and the parties to be 
affected by it, operates as a prohibition until the further order of the 
court, 
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Ex parte Ray & Defoe. 





This was an original application to the supreme court 
for mandamus. 

The petition shows the following state of facts: The 
petitioners, Ray & Defoe, having been indicted for murder 
at the fall term of the circuit court of Limestone, were ar- 
rested on a capias issued by the clerk of said court and 
committed to the county jail. They then petitioned the 
probate judge of the county for a writ of habeas corpus to 
discharge or admit them to bail, as the evidence required. 
The probate judge granted the writ, and on the day set for 
the hearing the sheriff, in obedience to the writ, having 
produced the bodies of the petitioners in court, the soli- 
citor appeared on behalf of the State and “demurred to 
the petition and to the jurisdiction of the probate judge to 
hear and determine the same,” but the demurrer was over- 
ruled, and the further hearing of the petition was adjourned 
to the 23d of January, 1871. On the 20th January, 1871, 
“'W. N. Hayes, as solicitor, and W. H. Lentz, as sheriff,” in 
a sworn petition, setting forth the facts substantially as 
above, prayed the judge of the fourth judicial circuit for a 
writ of prohibition, restraining the probate judge from hear- 
ing and determining the application of Ray & Defoe for 
bail, &c. The circuit judge, thereupon, on the 23d day of 
January, 1871, in vacation granted an order for the writ of 
prohibition as prayed for, and the same was duly issued by 
the clerk of the circuit court of Limestone and served on 
the probate judge. Ray & Defoe had no notice of the ap- 
plication for, or issuing of the writ of prohibition, nor no- 
tice to answer said petition for the writ, or to show cause 
why the prayer should not be granted. No rule nisi was 
issued, but the prohibition was made final in the first in- 
stance. 

Ray & Defoe now petition this court for the writ of 
mandamus to be directed to the Hon. James Clark, judge 
of the fourth judicial circuit, commanding him to vacate 
the order granting the writ of prohibition, and to allow the 
probate judge to hear and determine said petition for bail, 
a motion before the circuit judge to dissolve said writ of 
prohibition having been overruled. 
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Watker & Jones, for petitioners. 
Joun W. A. Sanrorp, Attorney-General, contra. 


[The briefs did not come into the Reporter’s hands. ] 


PECK, C. J—The most important question made on 
this application is, has a probate judge jurisdiction to issue 
a writ of habeas corpus, on the petition of a party who is 
confined in the common jail of the county, after an indict- 
ment for murder is found against him, for the purpose of 
admitting him to bail ? 

This question, as we think, depends upon the meaning 
and interpretation of section 4264 of the Revised Code, 
which is in the following words, to-wit: ‘ Where the per- 
son is confined in the county jail, or in any other place, on 
a charge of felony, or under a commitment for felony, the 
petition must be addressed to the judge of the city court, 
or to the nearest circuit judge or chancellor ; or to the pro- 
bate judge of the county where the person is confined ; 
and, when the person is confined in the penitentiary, or 
under a sentence, judgment, decree, or order of the supreme 
court, the chancery court, the circuit court, or the city 
court, the petition must be addressed to the judge of the 
city court, or to the nearest circuit judge or chancellor; in 
all other cases it may be addressed to any one of them, or 
to the probate judge of the county ; and, when the person 
is confined in any other place, than the county jail or the 
penitentiary, and on any other than a criminal charge, it 
may be addressed to any justice of the peace of the county, 
or to the probate judge thereof.” This section was copied 
into the Revised Code, from the act of the 15th February, 
1867, (Pamphlet Acts, p. 439,) and is entitled “ An act to 
amend section 713 of the Penal Code of Alabama, so as 
to authorize probate judges to admit to bail, on writs of 
habeas corpus, in eases of felony, before conviction.” If we 
look to the title of this act alone, it might seem that the 
legislature intended to authorize probate judges to admit 
to bail, on writs of habeas corpus, in all cases of felony be- 
fore conviction. But we are satisfied this was not the in- 
tention of the legislature. To give the act this interpreta- 
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tion, would be to create a conflict between it and the 15th 
section of the bill of rights, which declares: “That all 
persons shall, before conviction, be bailable, by sufficient 
sureties, except for capital offenses, when the proof is evi- 
dent, or the presumption great.” It would also, substan- 
tially, repeal sections 4234 and 4240 of the Revised Code. 
This, if it can be reasonably done, should be avoided. 
These two sections are, no doubt, to some extent, modified 
by section 4264, but they are not repealed. 

The powers and jurisdiction of the probate judges are 
greatly enlarged by said section 4264. By that section, 
they may admit to bail on writs of habeas corpus, before 
conviction, in all cases of felony, except felonies which 
may be punished by death, or by imprisonment in the 
penitentiary for life, where the party is confined in the 
county jail, on a charge of felony, or under a commitment 
for felony, by a chancellor or a judge of the circuit or a 
city court, acting as a conservator of the peace or magis- 
trate; but if the party is confined in the penitentiary, or 
is confined under a sentence, judgment, decree, or order of 
the supreme court, chancery court, the circuit court, or a 
city court, that then the probate judges have no jurisdic- 
tion or authority to issue a writ of habeas corpus on the 
petition of a party so confined, either for the purpose of 
admitting him to bail, or for any other purpose. 

Where a party is indicted for a felony, and is arrested 
on a capias, or other writ of arrest, issued on said indict- 
ment, and imprisoned in the jail of the county, then, we 
hold, he is confined under an order of the court in which 
the indictment was found, and cannot be bailed on a habeas 
corpus issued by the probate judge of the county. In 
other words, the probate judge, in such a case, has no 
jurisdiction to issue a writ of habeas corpus for the purpose 
of admitting the party to bail. 

Construing the entire section together, and in connec- 
tion with other sections of the Revised Code, on the 

subject of bail in criminal cases, it seems to us this is the 
true interpretation and meaning of said section. 

All the several sections, on the same subject, should be 
construed together. By being embraced in the Code, they 
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are formed into a system on the subject to which they 
refer, and by the adoption of the Code the legislature has, 
as it were, laid its hands on them and given them new life 
and vitality, as a body. For this reason, if for no other, 
they should be interpreted and construed together, and, if 
possible, made consistent and in harmony with each other. 
If, however, this, in any particular case, cannot be done, 
then the earlier sections, or sections taken from earlier 
acts, must be held to be repealed, or so modified as to be 
in agreement with the later sections. 

2. This question disposed of, let us now inquire whether 
the judge of the circuit court properly issued the writ of 
prohibition, made an exhibit to the petition of the said 
Ray & Defoe? Could he do this in vacation? We are 
of the opinion he could not. The circuit court has the 
power and authority to exercise a general] superintendence 
over inferior jurisdictions (Revised Code, § 746); and, 
consequently, has the authority, as a court of original 
jurisdiction, to issue all writs necessary to enable it to 
accomplish that object. 

Circuit judges, as such, may grant writs of certiorari, 
supersedeas, quo warranto, mandamus, and all other reme- 
dial and original writs which are grantable by judges at the 
common law.—Revised Code, § 747. We do not understand 
that judges at the common law issued writs of prohibition 
in vacation. They were issued, most commonly, by the 
court of king’s bench, but in some cases they were issued 
out of the chancery court, common pleas, or the court 
of exchequer.—3 Wendell’s Blackstone, ma. pa. 112; and 
on the next page there is a short account of the mode 
of proceeding. Those who wish to see a statement more 
at large, as to the mode of proceeding, will find it in note 
1, Saunders’ Rep., vol. 1, ma. 136, and in a note to the case 
of Williams, ex parte, 4 Arkansas Rep. 537. This practice 
we think cumbrous, and tending to promote delay, and 
would be found inconvenient in this State, and, therefore, 
not necessary to be strictly followed. 

In this country, the necessity of cases may require the 
application for this writ to be made in vacation, but the 
writ itself should only be issued in term time. When the 
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application is made in vacation, a rule to show cause 
should first be issued, returnable to the next term of the 
court, and this rule should be served upon the judge or 
court, and the parties to be affected by it.—State v. Allen 
et al.; 2 Tredell’s Law Rep. 183; Mayo, Mayor, dc., v. 
James, 12 Grattan’s Va. Rep. 17; and, when served, the 
rule to show cause will operate as a prohibition until the 
further order of the court.—12 Grattan, supra. 

Without pursuing this question further, enough has been 
said to show that the circuit judge erred in issuing the 
writ of prohibition in this case, in the first instance, in 
vacation, and without notice to either the judge of the 
probate court, or the parties to be affected by it. 

Therefore, let the proceeding before the circuit judge be 
reversed back to the petition, and the clerk of this court 
will issue a writ, in the nature of a mandamus, to the said 
circuit judge, commanding him to set aside the said writ 
of prohibition, heretofore granted by him, and in the stead 
thereof, to issue a rule to the probate judge to show cause 
why a writ of prohibition should not issue; and such rule 
must be served upon the probate judge of Limestone 
county, and the said petitioners Ray & Defoe, returnable 
to the next term of the circuit court of said county, when 
and where all the parties may be heard, and the writ of 
prohibition issued, or the rule nisi discharged, as the right 
of the case may require. 

We recommend the amendment of the petition of the 
sheriff and solicitor, so that the proceeding may be a pro- 
ceeding in the name of the State of Alabama. 

The petitioners, said Ray & Defoe, will pay the costs in 
this behalf in this court. 
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DRISKILL vs. THE STATE. 


[INDICTMENT FOR PERJURY. ] 


1. Indictment ; right of accused to have copy of.—It is the constitutional 
‘‘right” of the defendant ‘‘in every criminal prosecution,” by indict- 
ment, in this State, to demand the nature and cause of the accusation 
against him, and to have a copy thereof, before he can be compelled 
by the court to be put upon his trial. 

2. Venire ; accused not entitled to have copy of, except in capital felomes.— 

The accused has no ‘‘right,” either by the constitution or by statute, 

to have a copy of the venire, or list of jurors summoned for his trial, 

delivered to him, except he be charged with a capital offense. 

Indictment, right to hare copy of ; may be waived.—In felonies not 
capital, the constitutional right of the accused to have a copy of the 
indictment may be waived ; and in the absence of statutory provisions 
regulating the same, will be held to be waived, if not made at the 


¢ 


proper time. 

4, Same.—The constitutional right of the accused to have a copy of the 
indictment, when demanded, in such cases, will not be held to be 
waived or prejudiced, because in the demand the accused also de- 
manded a copy of the venire, to which he was not entitled. 


APPEAL from Circuit Court of Coffee. 
Tried before Hon. J. McCates WILEY. 


The facts upon which the case turns will be found in 
the opinion. 


W. D. Roserts, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—Driskill, the appellant in this case, is 
indicted for perjury. The indictment was demurred to in 
the court below, and the demurrer was overruled. It is, 
however, in the form prescribed in the schedule of forms 
given in the Revised Code. Such forms are sufficient. 
Rev. Code, §§ 4139, 4141, 4142; ib. p. 812, No. 44. It 
was, then, not obnoxious to the demurrer, and the court 
did not err in overruling it. 

Such a charge of perjury as that made in this case is a 
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felony, but it is not a capital offense.—Rev. Code, $§ 3541, 
3557, 3558. A capital offense is such an one as subjects 
the person charged, upon conviction, to the punishment of 
death,—1 Bouv. Law Dict. p. 240. In criminal trials the 
method of procedure must necessarily be regulated by the 
legislature. In this the constitution may limit the legisla- 
tive authority, but it does not undertake to prescribe forms 
or the practice of the courts. This is evident from the 
reference which the constitution makes to the necessity of 
proceeding according to “the forms prescribed” by law, 
and by “due process of law.’”—Const. Ala. 1867, Art. 1, $$ 
o, 9. In courts there is a method of procedure which is 
called practice, by which the thing to be done is fixed to 
be done in a certain way and at a certain time, and if it is 
not done at the time fixed by the practice of the court, is 
to be regarded as having been waived. In this way a 
party may waive any of his rights. And in such a case 
consent takes away the error, if the court has jurisdiction. 
Coke Litt. 126; 1 Bish. Cr. Prac. § 426. The constitution 
of this State declares that “in all criminal prosecutions, 
the accused has a right to be heard by himself and counsel, 
or either; to demand the nature and cause of the aceusa- 
tion ; to have a copy thereof; to be confronted by the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor; and in all prosecutions 
by indictment or information, a speedy public trial by an 
impartial jury of the county or district in which the offense 
has been committed ; and that he shall not be compelled 
to give evidence against himself, or be deprived of his life, 
liberty, or property but by due course of law.’—Const. 
1867, Art. 1, § 8; Const. 1819, Art. 1, § 10; Toulm. Laws 
of Ala. p. 915; Aik. Dig. p. 30, § 10. In this case, it is 
supposed that the defendant in the court below based his 
demand for a copy of the indictment upon the section of 
the constitution above quoted. It is very clear that the 
constitution gives the right, but it does not forbid the 
party the power to waive it, nor does it fix the time or the 
manner that it shall be ciaimed or allowed. It has been 
left, then, to the courts to fix these particulars by their 
laws of practice, or to the legislature to regulate them by 
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statute. The only statute touching this question at all, is 
in these words: “If the defendant is indicted for a capital 
offense, and is in actual confinement, a copy of the indict- 
ment and a list of the jurors summoned for his trial, 
including the regular jury, must be delivered to him at 
least one entire day before the day appointed for his trial. 
Rev. Code, § 4171. This statute does not include such 
a case as that under discussion. It establishes the rule 
only in capital felonies. This is not a capital felony, and 
this rule does not apply to it. But at the same time, it 
does not and can not dispense with the defendant’s consti- 
tutional right “to have a copy” of the “accusation” 
against him. This right the defendant could not claim 
until he was arraigned ; because, until bis arraignment he 
could not know the nature and cause of the accusation 
against him. Here, so soon as he had made his appear- 
ance in court, and before he was put upon his trial, he 
demanded a copy of the indictment. And it was refused 
him by the court. He had not then waived his right, and 
the court was bound not to refuse a copy of the indictment 
upon his demand. “But it was refused, and in this the 
court erred. 

The demand was for a copy of the indictment, and also 
for a copy of the venire. To this latter the defendant had 
no constitutional right, and it is not, in such a case as this, 
given by the statute. This latter demand was therefore 
properly refused. But it ought not to prejudice a right 
which was distinctly demanded, and justly due. That 
more was demanded than was allowed by law, upon the 
maxim that the useful is not to be vitiated by that which 
is worthless, should not operate to deny the demand that 
was proper. Where a constitutional right is involved, 
the courts are not to stand and dally about the inconven- 
ience of its allowance. It is never inconvenient to obey 
the law, whatever delay it may occasion. 

The action of the court on refusing the charges asked 
by the defendant on the trial below, may or may not have 
been erroneous. As there is no evidence given in the 
record, the presumption is that the evidence was such as 
justified their rejection. 
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The record shows that the sentence of conviction of the 
defendant in the court below has not been suspended, but 
that he has been sent to the penitentiary. Therefore, the 
judgment and order of this court is, that the judgment of 
conviction in the court below be reversed, and this cause 
be remanded for a new trial in the court below; and that 
in the mean time the warden of the penitentiary of this 
State, upon the presentation of a copy of this order, prop- 
erly certified, to him, by the sheriff of the county of 
Coffee, in this State, or by his deputy, shall deliver the 
said Bill Driskill, the appellant in this cause, to the said 
sheriff or his deputy, who shall thereupon remand said 
Driskill to the jail of said county of Coffee aforesaid, and 
him (said Driskill ) there safely keep until he is discharged 
by due course of law. 





MILLER vs. THE STATE. 
[INDICTMENT FOR ARSON. ] 


1. Indictment ; when not demurrable.x—An indictment for arson contain- 
ing four counts, each of which charges the offense in the first degree, 
but alleges a different house and different ownership, is not liable to 
demurrer for misjoinder of counts; and is sufficient as a whole if in 
the form prescribed by the Revised Code. 

2. Same, right of prisoner to be furnished copy of ; may be waived.—The 
waiver of a prisoner’s right to be furnished with a copy of the indict- 
ment charging him with a capital offense, apparent on the record, pre- 
eludes him from making the objection on appeal. 

3. Witness, when wife not competent.—The wife is not a competent witness 
to prove an alibi for the husband in a criminal case. 


APPEAL from Criminal Court of Dallas. 
Tried before Hon. Gro. H. Crata. 


The facts are sufficiently stated in the opinion. 
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G. W. Gay_ez, for appellant. 
Joun W. A. Sanrorp, Attorney-General, conten. 


B. F. SAFFOLD, J.—The appellant was convicted of 
arson in the first degree upon an indictment containing four 
counts. The first count charged that he “ willfully set fire 
to or burned in the night time a dwelling-house of G. R. 
Mason, in which there was at the time a human being.” 
The second charges him in like terms with burning a house 
adjoining a dwelling-house of G. R. Mason. The third 
differs from the first only in describing the dwelling-house 
as the property of N. Tate. The fourth differs from the 
second only in describing the house burned as one adjoin- 
ing a dwelling-house of N. Tate. The defendant demurred 
to the indictment as a whole, and also to each count sep- 
arately. The demurrers were overruled. 

The charge in each count of the indictment is of arson 
in the first degree, and complies with the form prescribed 
in the Revised Code, which has been held to be sufficient. 
Martha v. The State, 26 Ala. Rep. 72. Separate offenses are 
charged in each count, but they are of the same character 
and subject to the same punishment. The statute author- 
izes them to be joined even in the same count.—Rev. Code, 
§ 4125; Martha v. The State, 26 Ala. 72; Johnson v. The 
State, 29 Ala. 62. 

The defendant showed to the court that the copy of the 
indictment served upon him contained only three counts, 
whereas the original included four. His demurrer was ex- 
tended to all of them, and the trial proceeded not only 
without objection, but with his consent. The service of 
the defi ctive copy of the indictment was not a compliance 
with the statute, and would be a cause of reversal, if the 
defendant had not waived it.—Zobertson v. The State, 
43 Ala. 325. By the federal Constitution, article 6, the 
right of the accused is, to be informed of the nature and 
cause of accusation. This is considered to be complied 
with by reading the indictment to him when he is arraigned. 
Our State constitution, article 1, § 8, requires a copy of the 
accusation, or indictment, to be given the accused ; but, 
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unless he applies for it, this has not been regarded as im- 
perative, except when he is in prison for a capital offense. 
This right is not one of those features of the trial, the ob- 
servance of which the common law regarded as so essen- 
tial to the proper protection of the accused, that even his 
consent could not dispense with it. He may waive it, and 
will be bound by bis action. 

It is the general rule of evidence, that husband and wife 
can not be witnesses for or against each other. There are 
some exceptions, as where one is prosecuted for an assault 
and battery, or other injury, committed upon the other.— 
Neill v. The State 6 Ala. 685. In this ease, the wife was 
not a competent witness to prove the alibi of her husband. 
1 Phil. Ev. 90, (4th Am. ed.) 

The judgment is affirmed. 





LANGFORD vs. THE STATE. 


[INDICTMENT UNDER SECTION 3715 OF REVISED CODE FOR OBTAINING SIGNA~ 
TURE TO WRITTEN INSTRUMENT BY FALSE PRETENSES. ] 


1, Obtaining signature by false pretenses, indictment for; when bad on de- 
murrer.—An indictment under section 3715 of the Revised Code, for 
obtaining signature to written instrument by false pretenses, which 
merely describes such instrument by name, is bad on demurrer, The 
instrument should be set out according to its substance or tenor, so as 
to enable the court to pronounce on inspection whether it could be the 
basis of the offense charged or not, 


Appeal from the Criminal Court of Dallas. 
Tried before Hon. G. H. Crata. 


The appellant, Lewis Langford, was indicted for obtain- 
ing by false pretenses the signature of William M. Brooks 
to a written instrament “commonly called an appeal bond.” 

The indictment was as follows: 
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“The State of Alabama, t Criminal Court, 
Dallas county. December term, 1870. 

“The grand jury of said county charge, that before the 
finding of this indictment, Lewis Langford did falsely pre- 
tend to William M. Brooks, with the intent to defraud, that 
John T. Morgan had promised to sign a certain instrument 
in writing, commonly called an appeal bond, as surety for 
said Lewis Langford ; and by means of such false pretense 
obtained from the said William M. Brooks his signature to 
said written instrument as surety; the false making of 
which is forgery, against the peace and dignity of the State 
of Alabama.” 

“The grand jury of said county charge, that before the 
inding of this indictment, Lewis Langford did falsely pre- 
tend to William M. Brooks, with the intent to injure or de- 
fraud, that John T. Morgan had promised to sign a certain 
instrument in writing, commonly called an appeal bond, as 
surety for said Lewis Langford; and by means of such 
false pretense obtained from the said William M. Brooks 
his and John T. Morgan’s signatures to said written instru- 
ments as sureties; the false making of which said instru- 
ment is forgery, against the peace and dignity of the State 
of Alabama.” 

The defendant demurred to the indictment, the court 
overruled the demurrer, and defendant then went to trial 
on plea of not guilty, was found guilty, and sentenced to 
the penitentiary for two years. 

The overruling of the demurrer, together with other rul- 
ings of the court not necessary to be further noticed, are 








now assigned as error. 


J. N. Haney, for appellant.—The same precision in de- 
scribing the written instrument, to which the signature was 
obtained, is necessary in indictments of this kind, as is re- 
quired in indictments for forging similar written instru- 
ments.—Bishop’s Crim. Pro. vol. 1, § 310; Commonwealth 
v. Wright, 1 Cush. 46; State v. Barney, 34 Maine, 383. 

The instrument should have been set out to enable the . 
defendant to know with certainty the charge against him, 
and to enable the court to see whether it was a valid instru- 
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ment, which could be the subject of the offense. For 
aught that the court can know, it may be void—may not 
have been approved, or may have been subject to a thou- 
sand other infirmities which would prevent the instrument 
from being the subject of the offense charged. 

The demurrer, therefore, should have been sustained. 


Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—This indictment is based on section 3715 
of the Revised Code. It is a prosecution in the nature of 
& proceeding on a charge of forgery. No form, for such 
an offense, is to be found in the schedule of forms given in 
the appendix of tie Code. Such an indictment should 
state the facts constituting the offense in ordinary and con- 
cise language.—Rev. Code, $$ 4112, 4126,3715. This par- 
ticularity is required in order to protect the defendant 
against the jeopardy of a second trial for the same offense. 
Const. Ala. 1867, article 1, § 11; 1 Bish. Cr. Proce. $$ 263, 
269. ‘ Precision in the description of the offense is of the 
last importance to the innocent ; for it is that which marks 
the limit of the accusation and fixes the proof of it. It is 
the only hold on the jurors, judges as they are of the law 
and the fact, or on an insubordinate judge, who, confiding 
in his superior wisdom, refuses to conform to any general 
standard of decision, when his judgment can not be reached 
by writ of error.” —Gibson, C. J., arguendo, in Hartman v. 
Commonwealth, 5 Barr, 60, 68; Butler v. The State, 22 Ala. 
Rep. 43. 

It has been uniformly required at common law, in fram- 
ing indictments for forgery, to set out the instrument forged 
in substance, or according to its tenor. Here there is no 
description of the instrument to which the signatures were 
falsely obtained, except by its name. Its date is not given, 
nor does it appear when, or where, or in what suit it was 
executed. It does not appear that it might not be wholly 
invalid. The instrument ought to be set out in the indict- 
ment, or so described that the court by inspection might 

"pronounce whether it was such an obligation as might be 
the basis of the offense charged or not.—2 Bish. Cr. Proc. 
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§$ B57 to 467. The present indictment is too loose and un- 
certain in its statements of the facts necessary to consti- 
tute guilt, to bring it within the spirit of our statute, and 
of the ancient forms, which have always been deemed nec- 
essary in such a prosecution, at common law. 

The court below erred in refusing to sustain the defend- 
ant’s demurrer. For this error, the cause is reversed and 
remanded for anew trial. In the mean time the defendant 
will be held in custody until discharged by due course of 
law. 





MITCHUM vs. THE STATE. 


[ INDICTMENT FOR LAROENY., ] 


1. Larceny, what may be subject of.—A box of matches, placed by the 
owner of a store on his counter for the use of his customers and the 
public, in lighting cigars and pipes, may be the subject of larceny. 


APPEAL from Circuit Court of Shelby. 
Tried before Hon. CHARLES PELHAM. 


The facts material to the point decided will be found in 
the opinion. 


oo ere 


Cors & Lewis, for appellant—The testimony shows 
that the matches were placed upon the counter /or the use 
of the public and the accommodation of the public; that 
any and every person had the right to take the matches 
without limit, to light their pipes and cigars. The defend- 
ant certainly had the right to take the matches to light his 
pipe or cigar, and he had the right to use the entire box 
in this way. The fact that he may have used them for a 
different purpose would not make the taking felonious. 

There can be no larceny where the owner consents to 
the taking. The taking must be without authority and 
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against the will of the owner. If the taking is not felo- 
nious, although the property may be converted to an 
improper use, yet the defendant is not guilty of larceny. 


Joun W. A. SanrorpD, Attorney-General, contra. 


B. F. SAFFOLD, J.—The defendant was indicted for 
petit larceny. On the trial, the evidence material to the 
exception taken by him was, that the box of matches, the 
subject of the larceny, was placed on the counter of the 
store to be used by the public in lighting their pipes and 
cigars in the room, and for their accommodation, and 
was taken therefrom by the defendant. The court was 
requested by the prisoner to charge the jury, that if the 
matches were placed on the counter of the store house for 
the use of customers, or the public, and they were taken 
while there for such use, the defendant was not guilty. 
The charge was refused, and the defendant excepted. 

Larceny may be committed of property under the cir- 
cumstances attached to the box of matches. The owner 
had not abandoned his right to them. ‘They could only 
be appropriated in a particular manner and in very limited 
quantity, with his consent. Taking them by the box full 
without felonious intent would have been a trespass, and 
with it, a larceny. The ownership was sufficiently proved. 

The judgment is affirmed. 





BOGGS vs. THE STATE. 
[INDICTMENT FOR MURDER. ] 


1. Juror, discharge of ; when error.—On the trial of a felony, it is error 
for the court, against the objection of the accused, to discharge a juror 
who had been regularly summoned and drawn, because since such 
juror was summoned, and before he was drawn, he had been convicted 
of an assault, and at the time of the trial was confined in the county 
jail. 
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2. Same; right of accused in relation to.--When the name of such a 
juror is drawn in making up the jury, it is the right of the accused to 
have him put upon the jury or challenged by the State. The court 
can not, ex mero motu, discharge such juror. 


AppraL from Circuit Court of Randolph. 
Tried before Hon. CuarLes PELHAM. 


The appellant was indicted for murder, tried, found 
guilty of murder in the second degree, and sentenced to 
ten years imprisonment in the penitentiary. 

From the bill of exceptions, it appears that after the 
prisoner had been arraigned and pleaded not guilty, the 
court made an order that the sheriff “summon fifty per- 
sons, in addition to the regular panel, for special jurors to 
serve in said cause.” Among the persons so summoned 
was one Strickland, whose name was drawn in making up 
the jury, and thereupon it was announced that he was 
then in the county jail, and had been convicted of an 
assault since he was summoned by the sheriff, but before 
he was drawn for the trial. The court directed the clerk 
to draw another name, to which defendant objected, and 
insisted on his right to have said Strickland put upon the 
jury or challenged by the State. The court overruled the 
objection, and defendant excepted. 

The view of the case taken by the court renders it 
unnecessary to notice the other exceptions reserved to the 
rulings and charges of the court below. 


C. D. Hupson, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—The constitution of the State gives the 
right of trial by jury, and the legislature has prescribed 
how this jury shall be summoned and selected.—Const. 
Ala. 1867, Art. 1, $$ 8,12; Rev. Code, § 4173. The manner 
of drawing each member of the jury until the jury is made 
up, and the number and causes of the challenges, are all 
carefully designated by law.—Rev. Code, §§ 4177, 4178, 
4179, 4180, 4182, 4183. The rules thus laid down are 
peremptory, and it is the right of the accused to have each 
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strictly complied with. They are a portion of the formali- 
ties which constitute a proceeding “by due process of 
law.” If it were permitted to disregard one of these 
formalities, without the consent of the accused, all might 
be set at naught. This has never been the construction 
given to these important statutes.—Brister v. The State, 
26 Ala. 107; McAllister v. The State, 17 Ala. 484; Parsons 
v. The State,22 Ala.50. A juror who is physically unable 
to sit upon the jury, “ may be excused on his own motion, 
or at the instance of either party.”— Rev. Code, § 4184; 
James Lyman v. The State, Jan. T. 1871. But the court is 
not authorized to reject him except for some of the reasons 
given in the statute, and in the manner prescribed by law, 
without the consent of the accused.—McCauley v. The 
State, 26 Ala. 135. Here the reasons upon which the juror 
was rejected, and the manner of the rejection, were not 
such as were allowed by law. The court therefore erred 
in its action in this particular. 

Let the judgment of the court below be reversed and 
the cause remanded for a new trial. But if the accused, 
said Joseph M. Boggs, has been committed to the peniten- 
tiary, the proper order will be made authorizing the sheriff 
of Randolph county to have said Boggs delivered to him 
by the warden of the penitentiary, and by him remanded 
to the jail of said county of Randolph, and by him kept 
until discharged by due course of law. 


ee 


MURPHY AND ASHFORD vs. THE STATE. 


[ INDICTMENT FOR MURDER. ] 


1. Verdict of guilty on indictment for murder, jury must ascertain degree 
of ; failure to do so vitiates. Under an indictment for murder, the jury 
must ascertain by their verdict the degree of murder in which the 
defendant is guilty ; the failure to do so is a reversible error. 

9. Venue, change of in criminal.case; how determined; may be subject of 
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appeal after conviction.—The removal of a trial for an indictable offense 
to another county, is the right of the accused when the reasons 
assigned by him why he can not have a fair and impartial trial ate true 
and sufficient, which must be determined by the court on evidence, 
as any other issue, and may be the subject of an appeal after convic- 
tion. 


AppEaL from the Circuit Court of Butler. 
Tried before Hon. P. O. Harper. 


The appellants, together with Susan and Rachael Wil- 
liams, were indicted at the fall term, 1869, of the Butler 
circuit court, for the murder of Jack Jones. When the 
case was called for trial, the appellants filed an affidavit 
for a change of venue, stating in substance, that ever 
since, and long before the indictment was found against 
them, they have been confined in the county jail; that 
they “are freedmen, and ignorant, and have had no chance 
to mix and mingle even with their own race, to ascertain 
what was the state of public sentiment and opinion towards 
them, and who, if any one, was attempting to influence 
public opinion against them ;” that “only on the day 
before the application was made were they advised, or 
had they knowledge, that they could not have a fair and 
impartial trial in said county, and that therefore this is 
the first opportunity they have had, since being so 
informed, of asking that their trial be removed to some 
other county where justice may be awarded them ;” that 
they were jointly indicted with Mrs. Rachael Williams for 
the offense charged; that against Mrs. Williams there 
existed at the time, and still continues to exist, an exten- 
sive and general prejudice, especially where the murder 
was said to have been committed; so much so that Mrs. 
Williams was compelled to remove her trial to another 
county; that much of the prejudice entertained against 
Mrs. Williams is also indulged against them ; “that A. B. 
Middlebrooks, R. H. Gafford and others, all of whom are 
influential citizens in said county, have been speaking of 
the trial in such a way, and have been exerting themselves 
for the prosecution of petitioners to that extent, as so to 
prejudice the public mind as that they verily believe they 














34 FORTY-FIFTH ALABAMA. 


Murphy and Ashford v,. The State. 








can not have a fair and impartial trial in said county; that 
the application is not made for delay,” &v., &e. 

On the part of the State, counter affidavits of A. B. 
Middlebrooks and R. H. Gafford were submitted. Mid- 
dlebrooks and Gafford deny that they have taken any 
steps to prejudice the minds of the people of Butler 
county against the defendants. They state, in substance, 
that “they may have stated they believed the said defend- 
ants were guilty, but have taken no steps to propagate 
this belief to the defendants’ prejudice ;” deny that defend- 
ants can not have a fair and impartial trial in the county, 
but aver the contrary; that although defendants are 
ignorant, and have been in confinement, as stated in their 
application, yet they have all that time had able attorneys 
who were fully conversant with the public sentiment in 
Butler county ; that they have no personal prejudice 
against defendants ; that “ they have assisted in employing 
counsel in the case to prosecute said defendants because 
they believed the ends of justice required it;’ that they 
believe the application is made for delay and for the pur- 
pose of removing the cause to another county, “ where, on 
account of the distance, &c., it would be very difficult, if 
not impossible, for the State to procure a sufficient attend- 
ance of witnesses to go to trial fairly, or to have justice 
meted out to the defendants;” that most of the State’s 
witnesses are very poor, and unable to defray the expense 
of attending court in another county. 

When the application for the change of venue was 
made, there had been two general continuances of the 
case, but the defendants had never applied for or obtained 
a continuance. This being all the evidence, the court 
overruled the application for change of venue, and defend- 
auts excepted. The verdict of the jury was that “they, 
the defendants, Solomon Murphy and Lewis Ashford, are 
guilty as charged in the indictment; and they further say, 
that for said offense the defendant, Solomon Murphy, be 
put to death, and the defendant, Lewis Ashford, be im- 
prisoned in the penitentiary for life.” 

Afterwards the defendants moved in arrest of judgment, 
Ist, because the verdict of the jury is too vague and 
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indefinite for any judgment to be rendered thereon ; 2d, 
that the verdict of the jury iv not such as is prescribed by 
law for such cases; 3d, because the verdict of the jury 
does not specify the degree of murder of which the 
defendants are found guilty. This motion the court over- 
ruled, and pronounced sentence of death on Murphy, and 
sentenced Ashford to imprisonment in the penitentiary 
for life. 

The errors assigned are: 

Ist, Overruling the application for change of venue. 

2d, Overruling the motion in arrest of judgment. 

3d, Passing sentence on the defendants upon the verdict 
as rendered by the jury. 


T. J. JupGe, for appellants.—1. The motion for a change 
of venue should have been granted. The application was 
made in time; the prisoners were illiterate freedmen ; had 
been in close confinement since the alleged commission of 
the offense, and made their application the day after they 
had been informed of the necessity for it. And their affi- 
davit sets forth specifically the reasons why they could not 
have a fair and impartial trial in the county of Butler. 

The counter affidavit, instead of weakening, strengthened 
the application of the prisoners, as will appear by a close 
inspection of it. 

Upon the authority, then, of Hx parte Chase, 43 Ala. 
305, which is believed to be a sound exposition of the law, 
the venue should have been changed. 

2. That the verdict of the jury should have ascertained 
the deyree of homicide of which the prisoners were found 
guilty, has been too often and too clearly settled by this 
court to admit now of controversy upon it; and in the 
face of the peremptory requisition of the statute, that the 
verdict ‘must ascertain” the degree of the offense in such 
cases, and of the several adjudications upon this statute, 
it is difficult to perceive upon what ground the court below 
could have overruled the motion in arrest of judgment.— 
Revised Code, § 3657; Cobia v. The State, 16 Ala. 781; 
Johnson v. The State, 17 Ala. 618; Hall v. The State, 40 
Ala. 693; Robertson v. The Svate, 42 Ala. 509. 
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Joun W. A. Sanrorp, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellants were tried upon 
an indictment for murder, and convicted of being guilty as 
charged in the indictment. They allege that there was 
error in the proceedings—Ist, in the refusal of the court 
to grant them a change of venue; 2d, in the omission of 
the jury to ascertain by their verdict the degree of murder 
of which they were guilty. 

The form of an indictment for murder prescribed by the 
Revised Code makes no distinction of degree, but the stat- 
ute defines the crime in two degrees, and directs a differ- 
ent punishment for each. Hence the necessity of ascer- 
taining the degree by the verdict.—Revised Code, $$ 3653, 
3654, 3657. 

For the deficiency of the verdict the judgment must be 
reversed. The statute requires the jury to fix the degree 
of murder, and verdicts in cases of felony can not be helped 
by intendment.— Robertson v. The State, 42 Ala. 509; Hall 
v. The State, 40 Ala. 698. 

As to the error assigned respecting the change of venue, 
the constitution guarantees to a person accused of crime 
several invaluable rights. Among these, equally secured 
with the rest, is the right to a speedy public trial by an 
impartial jury of the county or district in which the offense 
was committed.—Const. Art. 1, § 8. 

To insure the impartial trial, the law has extended 
the district in which it may take place to the nearest 
county free from exception, and directed the manner in 
which the accused may avail himself of the advantage.— 
Revised Code, $$ 4206, 4207. Until recently, this re- 
moval of the cause to another county rested in the dis- 
cretion of the court, the analysis of which was that the 
right of one person was exercised at the discretion of 
another. In Lx parte Chase, (43 Ala. 303,) this rule of de- 
cision was changed, and the necessity for a change of ve- 
nue was required to be established or refuted by proof, as 
other issues. 

t argues a want of experience to doubt that local pre- 
judice does not often make shipwreck of justice. When it 
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exists against a person, he is greatly embarrassed to show 
it. His friends may not be believed, his accusers are not 
to be trusted, especially if their accusation be false, and 
all partake of, or are intimidated by, the animosity against 
him. The commission of heinous crime may well excite 
the horror of a virtuous community, and arouse indigna- 
tion against the perpetrators, when known. But the blind 
prejudice which fastens upon an individual without cause, 
and rends him without a hearing, is so mean and cruel that 
the complaint of a prisoner of prejudice against him should 
be regarded, unless clearly shown to be unfounded. He 
only gets by the transfer of his case what he is entitled to, 
and to deny his application, except on good grounds, may 
be to sacrifice him. 

The affidavit of the prisoners alleges that they have been 
in jail ever since they were first arrested, they have not 
applied for a continuance, except at the term they were 
tried, when it was refused, and two persons named by them, 
who are influential citizens, with others, have so exerted 
themselves in speaking of their trial, and in prosecuting 
them, as to excite a degree of prejudice against them in 
the public mind highly unfavorable to their fair trial. 

These sworn allegations are denied by the testimony 
only of the persons complained of. ‘They say they have 
assisted in employing ccunsel to prosecute the prisoners 
because they believed the ends of justice required it; that 
they have said they believed they were guilty, but they 
had not taken any steps to propagate this belief to the 
prejudice of the defendants. It is not to be expected that 
two influential citizens would admit in an affidavit that they 
had prejudiced a community against persons to be tried 
for their lives. But from what they do say, may be in- 
ferred without violence that, in their opinion, it would not 
be to the prejudice of the defendants if one of them was 
hung, and the other put in the penitentiary for life, as the 
jury decided. Upon the evidence, the removal of the trial 
to anotier county ought to have been ordered. 

The judgment is reversed, and the cause remanded. 
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MARKS vs. THE STATE. 


[INDICTMENT FOR SETTING UP, OR BEING CONCERNED IN CARRYING ON A LOT- 
TERY WITHOUT LEGISLATIVE AUTHORITY, «ec. ] 


1. Tuskaloosa Scientific and Art Association, what charter of, does not au- 
thorize.—The Tuskaloosa Scientific and Art Association is not author- 
ized by its charter to distribute awards or prizes of money by lot. (Pe- 
TERS, J., dissenting.) 

2. Same.—If the provision in said charter for the payment of money in 
lieu of the article drawn, when not worth the value annexed in the 
published list, is used as a subterfuge for distributing money, the par- 
ties concerned are guilty of setting up and carrying on a lottery with- 
out the legislative authority of the State. (Prrers, J., dissenting.) 

3. Same.—To convict a party of being so concerned, it is not necessary 
to prove that he himself sold any lottery tickets. 

4, Lotteries; what not authorized by.—The act of December 31st, 1808, to 
regulate lotteries, docs not authorize any lottery; nor does the revenue 
law which imposes a tax on them. 


AprraL from the City Court of Mobile. 
Tried before Hon. C. F. Movrron. 


The opinion states the facts. 


ALEX. McKinstry, for appellant. 
J. LitrLe Smiru, for Attorney-General, contra. 


{The briefs did not come into the Reporter’s hands, | 


B. F. SAFFOLD, J.—The appellant was convicted on 
an indictment founded upon section 3616 of the Revised 
Code, prohibiting lotteries without the legislative authority 
of the State. He defended on the ground that whatever 
he had done was protected by the charter of the Tuska- 
loosa Scientific and Art Association, the revenue law which 
imposes a license on lotteries, and the act to regulate lot- 
teries approved December i1st, 1868. 

He was the book-keeper of the above named association, 
and the evidence tended to show that he sent out to the 











39 




































JANUARY TERM, 1871. 


Marks v. The State. 











subordinate offices the rules which were to govern their 
operations. The State’s witness testified that he had 
bought tickets from several of the offices, and one from 
the principal office. The chances were put in an ordinary 
lottery wheel, and were drawn from it in the manner usual 
in lotteries. He had drawn several prizes, and in one in- 
’T- stance he drew a prize of the value of a doliar, which was 
paid to him in money. No other object or thing was of- 
fered or shown to him, nor was he required to say that he 
ai was not satisfied with the estimated value of anything be 





had drawn, and more to like purpose. 

The substance of the charge given by the court was, that 
in if the defendant had done any of the acts charged in the 
- indictment, without authority of law, within twelve months 
“i preceding the indictment, he would be guilty. The char- 


ter of the association did not authorize a lottery different 
y from that described init. To this the defendant excepted 
and asked the following charges, which were refused : Ist. 
The act of drawing a lottery or selling lottery tickets was 
authorized and licensed by the revenue law, and the act 
passed December 31st, 1868, to regulate lotteries. 2d. Auy 
violation of the charter of the Tuskaloosa Scientific and 
Art Association could only be taken advantage of by a 
civil proceeding to vacate the charter, and the defendant 
could not be found guilty of criminal intent. 3d. The con- 
nection of the defendant with the association as book- 
keeper, in the absence of direct proof of his having sold 
any ticket himself, would not be sufficient to convict him. 
4th. If the jury believed the evidence, they could not con- 
vict the defendant. 5th. Before a conviction could be had 
under the indictment, there must be some evidence that a 
| lottery had been drawn, and it must be proved that the 
defendant had sold a ticket in such lottery. 

The Tuskaloosa Scientific and Art Association was in- 
corporated for the purpose of encouraging science and art, 
and aiding the University of the State in replacing its 
library and establishing a scientific museum. It was au- 
thorized to distribute awards by lot, chance or otherwise. 
These awards were to consist of books, paintings, statues, 
scientific instruments, &c., or any other property or thing, 
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ornamental, valuable or useful. To prevent fraud or spec- 
ulation, the articles to be distributed were to be ap- 
praised, and if they were not worth the value annexed in 
the published list, the persons drawing them might claim 
the value in money, or so much money with the article as 
would be equivalent to it.—S$ 6 and 7 of Charter. 

The designation of the property or things which may be 
distributed by lot is the exclusion of other things not com- 
prehended. The provision requiring the payment of mo- 
ney in lieu of the award drawn is an exclusion of money 
as one of the articles that may be generally awarded. A 
pretended compliance with the provision, having for its 
object the distribution of money, would be such an evasion 
of the limitations of the charter as would subject the of- 
feders to a criminal prosecution. 

Whether a book-keeper of the association is chargeable 
with participation in any unlawful violation of the charter, 
must depend upon the evidence implicating him directly, 
or by sufficient circumstances. 

The act of December 31st, 1868, does not authorize any 
lottery at all, but seeks to regulate such as have been or 
may be authorized by the legislature. The lotteries re- 
ferred to in the 7th section are manifestly those created 
out of the State, the tickets of which may be vended in 
the State, with a license from the commissioner, The rev- 
enue law tuerely imposes a tax on lotteries legally estab- 
lished. 

It was not necessary to prove that the defendant had 
sold any tickets himself, to convict him of being concerned 
in setting up, or carrying on, a lottery without legislative 
authority. 

We see no error in the charge of the court, or in its re- 
fusal to give those asked by the defendant. 

The judgment is affirmed. 


PETERS, J., (dissenting. )—I have not been able to bring 
myself to concur with the majority of the court, in the 
judgment pronounced in this case, nor in the reasoning by 
which it is supported. 
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The indictment contains three counts. They are as fol- 
lows: 

1. “The grand jury of said county charge, that before 
the finding of this indictment, Marion Marks set up, or 
was concerned in setting up or carrying on, a lottery with- 
out the legislative authority of this State, against the peace 
and dignity of the State of Alabama.” 

2. “And the grand jury of said county further charge, 
that before the finding of this indictment, Marion Marks, on 
the 16th day of October, 1869, sold, or was interested or 
concerned in selling, tickets or shares in a lottery not au- 
thorized by the legislative authority of this State, against 
the peace and dignity of the State of Alabama.” 

3. “And the grand jury of said county further charge, 
that before the finding of this indictment, Marion Marks 
set up, or was concerned in setting up or carrying on a lot- 
tery without the legislative authority of the State of Ala- 
bama, or sold, or was interested or concerned in selling 
lottery tickets or shares in a lottery not authorized by the 
legislative authority of the State of Alabama, against the 
peace and dignity of the State of Alabama.” 

On this indictment the defendant, said Marks, was con- 
victed of “the misdemeanor of setting up or carrying on 
a lottery without the legislative authority of this State,” 
and fined one hundred dollars and costs. 

On the trial in the court below, the evidence for the 
prosecution tended to show that the defendant, Marks, was 
the acting and superiatending clerk in the principal office 
of the Tuskaloosa Scientific and Art Association in the 
city of Mobile in this State; that the witness had bought 
several tickets in the drawings of said association, but had 
never bought avy from the defendant, said Marks, or seen 
him sell any tickets. The witness further showed that he 
had “won a prize or prizes, and on demand that he was 
paid the amount in money, without any other formality or 
ceremony.” It was not shown that the defendant had any 
connection with paying the prizes thus drawn, or even knew 
that they were paid, or that they had been drawn under 
his superintendence. Ou the part of the said defendant, 
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the act incorporating said association was given in evim 
dence ; and also a copy of the rules and regulations for 
conducting the business of said association were given in 
evidence by said defendant. And there was evidence tend- 
ing to show that the business of the association was con- 
ducted according to the act incorporating the same and in 
conformity with said rules and regulations aforesaid. 

On this testimony the court, among other things, charged 
the jury, that “the act under which the defendant seeks to 
protect himself does not authorize a lottery in this State, 
in the sense in which the term lottery‘is employed in sec- 
tion 3616 of the Revised Code of this State. If you should 
believe from the evidence that the defendant was engaged 
in a lottery, or that he sold a ticket which drew a prize, 
and without any other act on the part of the defendant, 
except that when the ticket was presented he paid it in 
money,—in this case he would not be protected by the act 
under which he seeks protection.” This was the act of 
February 3, 1866, incorporating the association abovesaid. 

This charge is obviously wrong, in whatever light it may 
be viewed. At the present term, it has been decided by 
this court, that “the Tuskaloosa Scientific and Art Asso- 
ciation” may set up and carry ona lottery for the purposes 
mentioned in the act of its incorporation.—Broudbeut v. 
Tuskaloosa Scientific and Art Association, at January term, 
1871. And it seems to me searcely possible to avoid this 
conclusion on reading the act itself—Pampbh. Acts, 1865- 
66, p. -69, Act No. 190, §§ 6,7. The statute directs that 
“the articles to be distributed or awarded may consist of 
books, paintings, statues, antiques, scientific instruments 
or apparatus, or any other property or thing that may be 
ornamental, valuable or useful.”—Jb. § 7. It would cer- 
tainly be an unusual construction of this language to con- 
tend that it did not include a purse of gold or silver dol- 
lars, or a bundle of legal tender treasury-notes of the Uni- 
ted States. The specifications in the act, instead of re- 
straining the corporation to the things specially named in 
the enumeration, goes on to open the list for “ anything 
that may be ornamental, valuable or useful.” Yet the 
charge of the court above recited has added to this enum- 
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eration the words “ except money.” Upon aspecial issue, 
if it were attempted to prove the language of the act above 
cited, which is as the general assembly enacted it, could it 
be possible that the proof would not be complete without 
the proof also of the words implied by the charge of the 
court—that is, “except money.” Such an addition to the 
language of the act is prejudicial to the defendant, and it 
seems to me but little short of judicial legislation. Chief- 
Justice Marshall said, in one of his masterly opinions, that 
not to enforce the constitution was judicial “treason.” Is 
it not equally judicial treason to disregard it, by judicial 
legislation, under pretense of construction ?—Cohens v. Vir- 
ginia, 6 Wheat. 404, 264. If the lottery was authorized by 
law, and it was properly drawn,—and these are facts not 
disputed—how could it render a party guilty, that had paid 
the award in money, instead of paying it in some “ thing 
that may be ornamental, valuable or useful?” It would be 
mere tautology to insist that the “ things ornamental, val- 
uable or useful,’ named in the statute, meant only such as 
were of the several classes mentioned by name. This puts 
the guilt upon the manner of the payment of the award, 
and not on the setting up or carrying on the lottery. The 
payment of the award is not a misdemeanor, or an offense, 
under section 3616 of the Revised Code, as the learned 
judge in the court below instructed the jury. The charge 
was, therefore, erroneous, and the conviction was improper 
and ought to be reversed. 





MULLEN vs. THE STATE. 
[ INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. ] 


1. Assault with intent to murder ; charge to jury as to, what proper.—On 
a trial for assault with intent to murder, the evidence tending to show 
that the accused presented a loaded gun and attempted three times to 
fire it, but there was no cap on it, a charge that the absence of the 
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cap would not avail the defendant if he supposed it was on the gun 
but that the jury must be satisfied beyond a reasonable doubt that he 
did not know there was no cap on it, is correct. 

2. Same; what the true rule as to adaptation of act to thing intended.—In 
assault with intent to murder, and the like, the true doctrine is that, 
assuming the necessary intent to exist, the act must have some adap- 
tation also to accomplish the particular thing intended; but the 
adaptation need only be apparent, not perfect. 

3. Judgment entry in case of felony; what must show.—In cases of felony, 
it is error not to ask the prisoner, before passing sentence, if he has 
any thing to say why sentence should not be awarded against him ; 
and where it does not appear from the judgment entry that this was 
done, it is a reversible error. 


APppEAL from Circuit Court of Elmore. 
Tried before Hon. M. J. SArFoLp. 


The facts will be found in the opinion. 


THomas Wiis and S. F. Rice, for appellant. 
JouN W. A. Sanrorp, Attorney-General, contra. 


B. F. SAFFOLD, J.— Upon the trial of the appellant 


for an assault with intent to murder, the evidence tended 
to show the following state of facts: The accused followed 
the prosecutor to the steps of bis house, cursing him. As 
the latter, standing on the portico, was about to enter the 
room, the accused came up stealthily behind him and 
seized a gun in his hand, which was loaded, and with a 
cap on the tube. After a struggle he wrested it from him, 
and jumping back, presented it at him, snapping it three 
times, but it did not fire. He examined it deliberately. 
There was no cap on it. He took from his vest pocket a 
cap box, which he opened. There were no caps in it, and 
he went away, carrying the gun with him. After the diffi- 
culty was ended, the cap which was proved to have been 
on the gun was found on the floor of the portico. 

In reference to this testimony, the charge of the court, 
which is rather confusedly set out in the transcript, was, 
in substance, that the absence of the cap would not avail 
the defendant, if he supposed it was on the gun; but the 
jury must be satisfied beyond all reasonable doubt that 
the defendant did not know there was no eap on the gun. 
The defendant then asked the charge that he could not be 
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convicted if, when he presented the gun, it was not in a 
present condition to fire ; which was refused. 

The authorities agree that to constitute this offense, the 
ability to kill must concur with the intention to murder.— 
Wharton’s Amer. Crim. Law, 1244; Beasley v. The State, 
18 Ala. 535. But so general a proposition needs some 
qualification. Some authors insist that the present ability 
to perform the deed must be commensurate with the . 
intention, both being defeated by some active special cause 
independent of the offender and the instrument or means 
attempted to be used. 

But so nice a distinction, in offenses so grave, is better 
calculated to give immunity to the criminal than proper 
protection to society. To require a perfect adaptedness in 
the act performed, and in the circumstances surrounding 
the prisoner at the time, to accomplish what he meant to 
do, would do away with the doctrine of attempts, as a 
practical element in the law, almost entirely. Why it is 
not an attempt to commit larceny because the pocket 
searched had nothing in it, and it is an attempt to procure 
miscarriage by unlawfully using an instrument when there 
is no foetus, presents too slight a difference for public 
morality. Bishop says: “Assuming the necessary intent 
to exist, the act must have some adaptation also to accom- 
plish the particular thing intended. But the adaptation 
need only be apparent; because the evil to be corrected 
relates to apparent danger, rather than to actual injury 
sustained.” “Where the object is not accomplished, simply 
because of obstructions in the way, or because of the 
want of the thing to be operated upon, when the impedi- 
ment is of a nature to be wholly unknown to the offender, 
who used appropriate means, the criminal attempt is com- 
mitted.” “If in matter of fact some circumstance attends 
the particular instance, unknown to the offender, which 
circumstance is only special to the instance, and not ordi- 
narily attending similar cases, the failure of the offender 
to do the thing intended, through the intervention of this 
circumstance, prevents not his act from being indictable. 
It is then an attempt, precisely as if, the circumstance not 
intervening, it would have been an executed substantive 
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crime. If the attempt consists in discharging a ball from 
a gun into a dwelling house believed to be inhabited, while 
in truth no person is in the house; or in sending a chal- 
lenge to one whose principles will not permit him to fight ; 
or in doing any other thing which fails by reasou of some 
such casual obstacle intervening, the attempt is complete, 
since there is created the apparent insecurity against 
which the criminal law protects the public.” He doubts 
the soundress of an Indiana decision that an indictment 
could not be maintained where one shot at another with 
intent to murder, the gun containing nothing but powder 
and cotton wad, though the person shooting believed it to 
contain a bullet. The distance was forty feet.—Bishop’s 
Crim. Law, 1 vol. §$ 668-693. The charge given was cor- 
rect, and the one asked: was properly refused. It was 
sufficiently proved that the prosecution was not barred by 
limitation, and the charge asked on that point was incor- 
rect. 

But there is one error shown by the record for which 
the judgment must be reversed. It does not appear that 
the defendant was asked by the court if he had any thing 
to say why sentence should not be passed upon him. In 
felonies, as defined by our statutes, this is necessary.— 
Crim v. The State, 43 Ala. 43. 





STATE, usz, &c., vs. GARDNER. 


[APPEAL FROM JUDGMENT OF CIRCUIT COURT VACATING AND SETTING ASIDE 
A JUDGMENT RENDERED AT A FORMER TERM, AGAINST A DEFAULTING 
JUROR. ] 


1. Application for rehearing in circuit court.—An application for a rehear- 
ing, on petition to a circuit judge, comes too late if not made within 
four months from the rendition of the judgement. 

2. Parol evidence, when may be received to impeach judgment.—On such an 
application, when made within the time limited by statute, competent 
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parole evidence may be given to show that the judgment should not 
have been rendered. On such an application, made within the pre- 
scribed time, such judgment is not final, and it may be impeached for 
any of the reasons specified in the Code.—Rev. Code, § 2814. 

3. Demurrer, what should show.—A demurrer to the petition in such a 
case, like all other demurrers, should distinctly state the objection 
taken, or it will be overruled, 

4, Petition; when should not be dismissed.—It is not error to refuse to 
dismiss such a petition on motion, when the same objection may be 
raised by plea. The court should allow an amendment, or put the 
party to his plea. 


ApPEAL from Circuit Court of Russell. 
Tried before Hon. LITTLEBERRY STRANGE. 


The facts are sufficiently stated in the opinion. 


U. S, Lewis, for appellant.—The circuit court in no 
instance has the jurisdiction to grant a motion allowing a 
rehearing after final judgment at a previous term, on the 
ground of “mistake or inadvertence,’ and that “the 
defendant had a good defense, of which he has been de- 
prived by mistake and accident,” &c., when the motion was 
made altogether at a subsequent term to the one at which the 
final judgment was rendered.—See Holloway v. Washington, 
3 Ala. 668; Byrd v. McDaniel, 26 Ala. 585; Mayor of 
Tittle Rock v. Bullock, 1 English, 282; Wood v. Luce & 
Niles, 4 McLean, 254; Taylor v. Starr, 2 Root, 298; Mor- 
gan v. Hays, Breese, 88; Commonwealth v. Cawood, 2 
Virginia Cases, 527; Pratt & McKenzie v. Keils & Sylves- 
ter, 28 Ala. 390. 

A petition for a rehearing, &c., on the ground of acci- 
dent or mistake, without fault on the defendant’s part, 
ought to be dismissed when it is shown to the court, by 
the petition itself, that it was not made within four months 
after the rendition of the final judgment sought to be set 
aside, but was made entirely at the next subsequent term, 
which the supreme court will judicially know to have 
been six months afterwards.—See § 2814 (2408) Revised 
Code of Alabama. 

The court ought not to hear evidence of witnesses in 
contradiction of plain matters of its own record.—Martin 
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v. Barney, 20 Ala. 269; Swift v. Stebbins & Hunter, 4 Stew. 
and Por. 447; Wier v. Hoss, 6 Ala. 881; Deslonde & James 
v. Parrington’s' Heirs, 29 Ala. 92; Price v. Br. Bank, 17 
Ala. 378 ; Kennedy's Ex’r v. Doc, ex dem. Rochon’s Heirs, 
26 Ala. 354. 

If the court has any doubt as to the right of appeal by 
the State in these cases, it will be fully and satisfactorily 
cleared up by a reference to the following cases: Sith et 
al. v. The State, 7 Porter, 492; The State v. Hinson et al., 
4 Ala. 673; Callahan v. The State,2 Stew. & Porter, 379; 
Hodges v. The State, 8 Ala. 55; Dothard v. Teague, 40 Ala. 
583. 


G. W. Gunn, contra. (No brief on file.) 


PETERS, J.—This is an application by petition to a 
judge of the circuit court for a rehearing after final judg- 
ment in that court. It appears from the bill of exceptions 
and the record of the proceedings in the court below, that 
at the fall term of the circuit court of Russell county, in 


1849, a conditional judgment against the defendant as a 
defaulting juror was made absolute. This judgment is in 
these words: 


The State of Alabama, ) Comes Ulysses Lewis, 
For the use of Russell County, ; Esq., solicitor who prose- 
vs. f eutes for the State, and 
Benjamin Gardner. J the defendant being called 
came not, but made default. It is therefore considered 
and ordered by the court, that the judgment z/si in this 
case be made final and absolute, and that the State of 
Alabama, for the use of Russell county, recover, of the 
defendant said sum of one hundred dollars, together with 
the costs in this behalf expended; for which let execution 
issue. ° 


The petition was filed, “Sworn and subscribed in open 
court,’ on May 15, 1870. There is nothing in the record 
to show that the application was made earlier than at this 
date. 

The petition is quite informal, and was demurred to, but 
the demurrer was overruled, and the parties went to trial 





JANUARY TERM, 1871. 49 


State, use, &c., v. Gardner. 





———— 





upon a motion founded upon it before the court, when a 
judgment was rendered, which was entered in the follow- 
ing words: 

The State, &c., On Motion Docket.—Came Ulysses 

vs. {Lewis Ksq., solicitor who prosecutes 
Benjamin Gardner. ) for the State, and the defendant in 
his own proper person and by attorney. And the solicitor 
moves to dismiss the motion for (want of) jurisdiction ; 
which motion is overruled by the court, and the solicitor 
excepted. The solicitor then demurred to the petition ; 
which demurrer being heard and understood by the court, 
is overruled, and thereupon the solicitor joined issue on 
the petition. And on hearing the evidence, the court is 
satisfied that the facts stated in the petition are sustained 
by the proof. Itis therefore ordered and considered by 
the court, that the prayer of the petition be, and the same is 
hereby granted, and said judgment described in said peti- 
tion set aside, vacated and held for naught, and the 
execution issued thereon is hereby perpetually suspended, 
and the defendant discharged from said judgment and 
execution.” 

From this judgment the State, for the use of Russel 
county, appeals to this court, and here assigns the following 
errors : 

ist. The court below erred in setting aside and vacating 
the judgment final. 

2d. The court below erred in not dismissing the motion 
to set aside the judgment final. 

3d. The court below erred in overruling the demurrer to 
the petition. 

4th. The court beiow erred as appears in the record. 

The disposition of the first error above assigned will 
determine the cause in this court, but the third will be first 
considered. 

This court will take notice, without proof, when the 
terms of the circuit courts of this State begin and when 
they end. This is matter of law which all the courts of 
the State judicially know. The county of Russell is in 
the ninth judicial circuit, and the courts begin in that 
county “on the ninth Monday after the first Mondays in 
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March and September, and may continue two weeks.” 
This would make this court to be held for that county, in 
the year 1869, on the second Monday in November of that 
year, which was the eighth day thereof. Two weeks can 
not exceed fourteen days. This would require the adjvurn- 
ment of the court as early at least as the 22d of November, 
1869. The petition was not filed until the fifteenth day of 
May of the year following. The judgment in this case 
sought to be opened for rehearing could not have been 
rendered later than the twenty-second day of November, 
1869. This would make the time intervening between the 
judgment and the application for rehearing more than 
four months. It would be, at the shortest, above five 
months. The petition does not show the date at which 
the final judgment sought to be set aside was rendered, but 
it does allege the term of the court. This enables this 
court to determine that the application was not made at a 
“time within four months from the rendition of the judg- 
ment.” When this is the case, the application comes too 
late, and it cannot be entertained.—Rev. Code, § 2814; 
White v. Ryan & Martin, 31 Ala. 400, 402; Samuels v. 
Ainsworth, 13 Ala. 366. But this objection must be raised 
by demurrer to the sufficiency of the petition, or be inter- 
posed by plea to the merits. And in such a case, if a 
demurrer is interposed, the objection should not be allowed, 
unless it is distinctly stated in the demurrer.—Rev. Code, - 
§ 2656; Harrison v. Nolin, 41 Ala. 256; Helvenstein v. Hig- 
gason, 35 Ala. 259; Robbins v. Mendenhall, 35 Ala. 722. 
Here the objection raised on demurrer is, “that the peti- 
tioner had not complied with the law governing such 
petiticns, and that the court had no jurisdiction or power 
to grant the prayer of the petition.” ‘This appears from the 
bill of exceptions which governs the judgment entry, which 
gives the demurrer without any specification of the ground 
of objection. 

Although this odjection is not very clear, it embodies a 
declaration that the petition showed that the application 
had been made too late. This was matter of substance, 
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and the demurrer ought to have been sustained.— Revised 


Code, § 2814; White v. Ryan & Martin, 31 Ala. 400. Then 
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the motion could not have been entertained under the 
statute authorizing a rehearing in the circuit court. 

The second assignment is founded on the refusal of the 
motion to dismiss the application in the court below. 
There was no error in this. Here the petitioner had the 
right to amend his pleading until his case was properly 
before the court, and then to have the facts of his case tried 
by a jury.—Rev. Code, § 2823; Cons. Ala. 1868, Art. 1, § 13; 
Thomas et al. v. Bibb et al., June T. 1870, Head Notes, p. 4; 
Rev. Code, § 280. To dismiss a cause upon motion would 
often defeat these important rights. Besides, any defense 
that can be made by motion, generally speaking, may be 
made by plea, and a party can not be said to be injured by 
requiring him to proceed in the more regular way. And 
without injury, one will not be heard to complain.— Gill v. 
Downs, 26 Ala. 670; Shep. Dig., p. 568, § 82. 

The first assignment is well taken. The judgment 
against the petitioner was final. It was rendered against 
him after legal notice, and the court was clothed with the 
fullest jurisdiction to act. After the adjournment of the 
court, such a judgment cannot be set aside and avoided by 
the same court at a subsequent term.— Holloway v. Wash- 
ington, 3 Ala. 668; Deslond & James v. Darington’s Heirs, 
29 Ala. 92. This case does not fall within the limits of 
the statutory jurisdiction of the cireuit court to correct 
matters of fact apparent on the record after final judg- 
ment, nor is it an attempt to correct a judgment nunc pro 
tunc, nor can relief be granted as upon an application for 
a rehearing.— Rev. Code, §§ 2812, 2814. The court there- 
fore erred in setting aside and making void the judgment 
mentioned in the applicant’s petition and motion.—Rev. 
Code, §§ 4074, 4075, 4076, 4077. 

The fourth assignment of error cannot be maintained in 
a proceeding of this sort. The objection raised by the 
learned counsel for the State, in the court below, was, 
that parol proof could not be heard to establish the 
allegations of the applicant’s petition, when such proof 
impeached the correctness of the final judgment for the 
fine in the court below. This preceeding, by application 
for rehearing, when the application is made in time, is 
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to impeach the correctness of this final judgment, and if 
it could not be impeached by parol testimony, in a very 
great number of cases it could not be impeached at all. 
In this proceeding such judgment is not to be regarded as 
final, if there are facts to show that it ought never to have 
been rendered. These facts must be let in, when the evi- 
dence tending to prove them is competent for that purpose, 
notwithstanding such evidence tends to contradict the 
judgment. The principle relied upon to sustain this objec- 
tion has no application here. There was no error, then, 
in the ruling of the court below on this question.—Pratt 
& McKenzie v. Keils & Sylvester, 28 Ala. 390. 

The judgment of the court below is reversed and the 
cause remanded. 





PYNES er aL. vs. THE STATE. 


[APPEAL FROM JUDGMENT RENDERED BY CIRCUIT COURT, SUPERSEDING JUDG- 
MENT RENDERED ON FORFEITED UNDERTAKING OF BAIL, AND RESTRAINING 
COLLECTION OF EXECUTION, «c. } 


1. Petition for rehearing ; when judgment of circuit court in relation to, 
will not be disturbed.—A judgment on a petition for rehearing will not 
be reversed because the petition is informal, unless its deficiencies have 
been assailed by demurrer or plea in the court below. 

2, Undertaking of bail; what sufficient excuse for default.—The death of 
the accused, who is the principal obligor in an undertaking of bail, 
before the forfeiture of the obligation by default of the accused to ap- 
pear, is sufficient to excuse him for such default. 

. Same; what excuses sureties —In such a case, what excuses the princi- 
pal obligor, excuses the sureties also, The law does not require an im- 
possibility of them—that is, to make a dead man appear in court and 
excuse his default. 


APPEAL from Circuit Court of Henry. 
Tried before Hon. J. McCaLes WILEY. 


The opinion states the facts. 
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JoHN W. A. SanrorD, Attorney-General, for appellant. 
W. C. OaTEs, contra. 


PETERS, J.—This is an application to a circuit judge 
for a rehearing. On April 20th, 1868, the State of Ala- 
bama, for the use of Henry county, obtained judgment 
final against Pynes and others, on a forfeited undertaking 
of bail. for the sum of five hundred dollars, and costs of 
suit. Execution was issued on this judgment. On July 
the 24th, 1868, within four months after the rendition of 
the above judgment, upon the petition of Pynes and the 
other defendants in said judgment, the honorable judge of 
the 8th judicial circuit of this State, granted an order to 
supersede this execution on said judgment and to restrain 
the collection of the same, and for a rehearing on said 
judgment, under the statute in such case made and pro- 
vided. ‘The petition for rehearing showed that the accused 
in said undertaking of bail, who was the principal obligor, 
was dead before the rendition of the judgment nisi upon 
which said final judgment was rendered. There was no 
demurrer or objection to the petition for rehearing on said 
final judgment, and upon the hearing of the same, both 
parties being in court by their attorneys, the court gave 
judgment that the supersedeas previously granted as afore- 
said “be made perpetual, and that the State of Alabama 
be forever restrained from enforcing the execution in this 
case on a judgment rendered at the spring term, 1868, for 
the sum of five hundred dollars; and that the defendants 
in this sct. fa. pay the costs, as a condition precedent, for 
which execution may issue.” ‘lhere was no bill of excep- 
tions taken and signed on said trial of said rehearing on 
said petition, and no objection of any kind reserved upon 
the record. From this judgment, rendered as abovesaid 
upon said rehearing, the State appeals to this court, and 
here assigns for error —Ist, “The order directing the super- 
sedeas ;’ 2d, “The judgment perpetuating the superse- 
deas.”’ 

There can be no doubt that the learned judge of the 
circuit court had auihority to make the necessary order for 
the supersedeas, and to allow the rehearing. This author- 
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ity is given by the Code.—Revised Code, §§ 2814, 2815, 
2816, 2818. Then, as the court below had jurisdiction to 
grant the relief asked, this court will not presume that it 
proceeded erroneously, unless this is apparent from some 
objection or exception reserved in the record, on the trial 
below, by plea or by bill of exceptions. But nothing of 
this sort was done on the trial below. 

The first assignment of error questions the sufficiency of 
the causes set-forth in the petition for the rehearing. If 
the petition was sufficient, then the court did not err in 
making the order for supersedeas. Such an objection 
should have been made by demurrer to the petition in the 
court below. It can not be made in this court for the first 
time.— Bank of Mobile v. Brown, 42 Ala. 108,112; Slewart 
v. Goode et al., 29 Ala. 476. 

The second assignment of error is equally untenable. 
The cause was submitted to the decision of the judge with- 
out the intervention of a jury. In such a case, the judg- 
ment will not be disturbed, unless error is affirmatively 
shown.— LHthridge v. Malempre 18 Ala. Rep. 565; Barnes v. 
Mayor and Aldermen of Mobile, 19 Ala. 707. 

The death of the accused before the undertaking of bail 
is a sufficient cause for his default to appear according to 
its stipulations. It would be impossible for a person who 
is dead to appear in court, and the law does not require a 
party to do an impossible thing. The death of the ac- 
cused would discharge him from a compliance with the ob- 
ligation of bail. And what discharges the principal, also 
discharges the sureties.—Coke, Litt. 231, a; 1 Bouv. Inst. 
n, 851; Whetstone et al. v. Motley, at January term, 1871. 
Here the relief asked in the petition, was based on the fact 
that the accused, who was the principal in the obligation 
of bail, was dead before the forfeiture. This was suf- 
ficient to sustain the judgment of the court below, although 
very informally alleged.—Dothard v. Teague, 41 Ala. 583. 

Let the judgment of the court below be affirmed. 
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WILLIAMS vs. THE STATE. 


[INDICTMENT FOR FAILING TO PERFORM DUTY AS APPORTIONER OF ROADS. } 


1. Section 1338, subdivision 5, of Revised Code construed.—Section 1338 of 
the Revised Code does not require the apportioner of roads to make a 
report to the grand jury, unless some overseer has failed to discharge 
his duty. 


AppEAL from the Cireuit Court of Choctaw. 
Tried before Hon. L. R. Smiru. 


The facts are sufficiently stated in the opinion. 


Gover & CoLEMAN, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant was indicted for 
failing to perform his duty as an apportioner of roads. 
The only evidence against him on the trial was that he had 
not made any report tothe grand jury. Upon this evi- 
dence, under the charge of the court, he was convicted. 

Section 1.38 of the Revised Code prescribes the duties 
of apportioners. The 5th subdivision requires them “to 
appoint one of their number to attend court, and report to 
the grand jury any overseer who has in any particular 
failed to discharge his duty, upon any road or portion of 
road within his precinct.” It was for alleged violation of 
this duty, in not making a report, that he was indicted. 
There is no evidence that he was appointed to make a re- 
port, or that any overseer in his precinct had failed to dis- 
charge his duty. Proof of both of these facts was neces- 
sary to a conviction. 

The judgment is reversed, and the cause remanded. 
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MELTON vs. THE STATE. 


[PROSECUTION FOR ASSAULT AND BATTERY. ] 


1. Verdict, wnen does not authorize court to impose fine.—Where an 
indictable offense which may be punished, in addition to a fine, by im- 
prisonment or hard labor for the county, is tried in the circuit court, 
though on appeal from the county court, a verdict of guilty merely does 
not authorize the court to impose a fine. 


ApprEAL from the Cireuit Court of Elmore. 
Tried before Hon. J. Q. Smiru. 


The facts are sufficiently stated in the opinion. 


O. KyLg, for appellant. 
JOHN W. A. SANFORD, Attorney-General, contra. 


B. F. SAFFOLD, J.—The appellant, on appeal from 
the county court to the circuit court, was convicted of an 
assault and battery, without objection on his part to any 
of the previous proceedings. Under section 3758 of the 
Revised Code, the jury only found him guilty, and left the 
imposition of the punishment to the court. 

After the verdict was returned, the defendant moved the 
court to so amend the minutes as to make it appear that 
two of the jurors who tried the cause were not sworn. 
Upon the refusal of this motion, he applied to have the 
verdict set aside on that ground, and offered to prove that 
two of the said jurors were not sworn. The court refused 
to hear the evidence, and overruled the motion. 

If the error complained of by the defendant appeared 
in the record of the proceedings, there is no doubt that the 
judgment would be reversed. It is as essential that the 
jury should be sworn, as that it should be composed of 
twelve persons. It is not aright which the prisoner should 
ever be called on to waive. A prisozer on trial for his life 
or liberty should have the benefit of whatever virtue there 
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may be in an oath to control those who are to ascertain 
his guilt or innocence. The verdict in this case ought not 
to have been rendered, if two of the jurors were not sworn. 
In fact, it was not the verdict of a jury. As the motion 
was made during the term, and the evidence tending to 
prove the allegation was offered, the court ought to have 
received it, and judged of its sufficiency. 

Section 3757 of Revised Code requires the jury to fix 
and determine the amount of the fine in prosecutions by 
indictment. When they omit to impose a fine for an of- 
fense, which, in addition, may be punished by imprison- 
ment or hard labor for the county, by réturning a verdict 
of guilty merely, the power to fine can not be exercised by 
the court. The defendant, by appealing from the county 
court, manifested his desire to claim all of the benefits to 
be derived from the trial by jury. Among these were the 
decision by them whether he should be fined at all or not, 
and the amount. Although this case came into the circuit 
court by appeal, and was tried on a complaint, yet it is an 
indictable offense, and in that court must be deemed a 


prosecution by indictment. 
The judgment is reversed, and the cause remanded. 





WILLIAMS ws. THE STATE. 


[ INDICTMENT FOR ASSAULT WITH INTENT TO RAVISH. } 


1. Evidence; what irrelevant.—On the trial of an indictment for an 
assault with intent to commit a rape, an offer to prove that the father, 
after having been told by his daughter of the assault having been 
committed on her, talked privately with the accused on the same day, 
and in the conversation no allusion was made to said assault, although 
it was proposed to prove, in connection with other evidence, that the 
day after the alleged assault the father shot the accused in a difficulty 
\bout throwing stones by the accused at the father’s children, and not 
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about the assault, there being no qnestion of impeachment raised, and 
the purpose for which the evidence was offered not stated, such offered 
proof is irrelevant, and should be rejected for that reason. 

2. Jury, separation of ; what, not sufficient to authorize discharge of de- 
JSendant.—In such a case, if, after the indictment is read to the jury, 
and the accused has pleaded not guilty, and after the evidence is closed, 
but before argument has commenced, the jury under the charge of 
the court, but without consent expressed or objection raised—without 
any thing being said about it by the accused or his counsel—are per- 
mitted to separate, such separation is not a cause for which the accused 
has a right to demand his discharge. Such separation, however, 
should be considered a very strong reason for granting a new trial, not 
only in capital, but in all felonies. 


AppEAL from Circuit Court of Lauderdale. 
Tried before Hon. James S. CLARK. 


The appellant was indicted for an assault with intent to 
ravish, &c. On the trial, as appears from the bill of excep- 
tions, the defendant offered to prove “that the father of 
the girl assaulted, after he was told by her of the assault, 
conversed privately with the defendant on the same day, 
and that in that conversation no allusion was made to said 
assault, and proposed to prove in connection with other 
evidence, that two days after the alleged assault, the father 
of the girl shot the defendant in a difficulty about throw- 
ing stones by the defendant at the father’s children, and 
not about the assault on the girl. The court refused to 
receive this proof, and the defendant excepted.” 

“After the indictment had been read to the jury, and the 
defendant had pleaded not guilty, and after the evidence 
had been closed, but before the argument had commenced, 
the jury, under the charge of the court, but without con- 
sent expressed or objection raised; without any thing 
being said about it by defendant or his counsel ; were per- 
mitted to separate, and upon the reassembling of the jury, 
the defendant, by his counsel, moved the court to discharge 
the defendant upon the fact that the jury had been per- 
mitted to separate, and did separate, without his consent 
or that of his counsel; which motion the court overruled, 
and defendant excepted.” 

The errors assigned are : 
lst, Refusing to allow the proof offered. 
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2d, Refusing to discharge the defendant after the unau- 
thorized separation of the jury. 


K. A. O’NEat, for appellant.—1. This case is similar, in 
principle, to Lx parte Vincent, 43 Ala. 402. 

2. The present practice in England, and in a portion of 
the American courts, is to sustain the verdict when the 
separation has been inadvertent, and no abuse had resulted 
from it. On the other hand, it has been considered in 
several instances that the mere separation, withour per- 
mission, is in itself prima facie reason for a new trial. 

The latter doctrine was pressed with great vigor by the 
early common law authorities in all cases, both civil and 
criminal; it being agreed, that by the law of England, a 
jury, after evidence given upon the issue, ought to be kept 
together in some convenient place, ‘‘ without meat or drink, 
fire or candle,” says Lord Coke. In all capital cases, it 
would seem that under no circumstances will separation be 
permitted until a verdict is agreed on; and so far as has 
been seen, this doctrine has been pushed in several 
instances in this country ; that it has been held, that if a 
jury, when once charged and sworn, be discharged, except 
in case of such necessity as may be considered as the act 
of God, such discharge is a bar to a second trial.—3d ed. 
Whar. Am. Cr. Law, p. 1009. 

A verdict of conviction in a very late case of felony was 
set aside when, pending the trial and befere the testimony 
was closed, five of the jury received permission to retire 
from the court room, accompanied by the sheriff, and 
another juror thereupon left the jury box without the 
knowledge of the court, passed out of the court room 
through a crowd of persons collected about the door, and 
remained absent a few minutes, after which he returned 
into court, having, as he deposed, held no communication 
whatever with any person whatever during his absence, 
but not having been in charge of the sheriff, or even seen 
by him.—3d ed. Am. Cr. Law, Wharton, p. 1010; Oversee 
v. Com., 1 Robinson, 756. That the accused is to be con- 
victed or acquitted by the evidence given in his presence ; 
that the minds of those who are to decide are before the 
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trial to be free from pre-judgment ; that in the course of 
the trial no impression ought to operate upon their minds 
except what is derived from the testimony given in court ; 
that the jury shall continue impartial and unbiased ; that 
to ensure this, they should not be allowed to separate, are 
points acknowledged by law.— Va. Cases, 1, 2, p. 302. See, 
also, McClain v. The State, 10 Yerger, 241; Monroe v. The 
State, 5 Georgia, 85 ; Jarnigan v. The State, 10 Yerger, 529. 

In all felonies, a separation from day to day, with the 
prisoner's consent, vitiates the verdict.— Wiley v. State, 1 
Swann ( Tenn.) 256. 

The constitutional guaranty of trial by jury is broken 
by the lawless discharge of the jury after they hear some 
evidence, and before they render a verdict. When a jury 
is impanneled for the trial of an indictment, the defendant 
then acquires new rights which the court will protect. 
When once put on bis trial and a jury sworn for that 
purpose, it is his right to have them pass upon his case, 
and the court has no power to permit them to disperse 
without his consent.—Macauly v. State, 26 Ala. 140; Com- 
monwealth v. Tuck, 20 Pick. 356 ; Mounts v. State, 14 Ohio, 
295; Mahala v. State, 10 Yerger, 235 ; Ned v. State, 7 Por 
187; see, also, Bell v. State, 44 Ala. 

In the case of Barrett v. State, (35 Ala. 415,) it is decided 
that it is much the more prudent and safe course, for the 
circuit judges to protract the session of the court to the 
end of the term prescribed by law, when the duration of 
the term is fixed, unless some great and overruling neces- 
sity requires a different course, or unless the prisoner con- 
sents to a discharge of the jury.—See McCauly v. State, 
26 Ala. 139. 

In the case at bar, a jury had been impanneled and 
sworn, a sufficient indictment read and pleaded to by de- 
fendant, and the dispersion of the jury amid the crowd of 
by-standers in and around the court-room, without the 
consent of the defendant, was a clear violation of his rights, 
and works his acquittal. When does the “jeopardy,” in 
the meaning of the constitution, commence in the trial of 


the prisoner ? 
If in a particular case it has attached for a moment only, 
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and afterwards there is such a lapse in the proceedings as 
to create a new jeopardy, the defendant has thereby ob- 
tained the right to demand his discharge; and neither can 
the proceedings be carried on against him further, nor new 
proceedings be instituted.—1 Bishop’s Crim. Law, § 855, 
(4th edition.) 

When the jury, being full, is sworn and added to the 
other branch of the court, and all the preliminary things 
of record are ready, the prisoner has reached the jeopardy, 
from the repetition of which our constitutional rule pro- 
tects him. During the trial, the prosecuting officer is not 
authorized to enter a nolle prosequi ; or if he enters it, even 
with consent of the judge—or if he withdraws a juryman, 
and so stops the hearing, the legal effect is an acquittal.— 
1 Bish. Crim. Law, § 858, (4th edition); Z'’he State v. Crips, 
8 Ala. 951; State v. I. S. S.,4 Tyler, 178; State v. Davis, 
4 Blackford, 345 ; Commonwealth v. Goodenough, Shacker’s 
Crim. Cases, 132. 


SEPARATIONS OF THE JURY. 
























The cases may be placed in two general classes : 
Ist. Where any separation of the jury, except by con- 
sent, or in cases of such violent necessity as may be con- 
sidered the act of God, is held a bar to all subsequent pro- 
ceedings. 

2d. When it is held that the discharge of the jury is a 
matter of pure discretion for the court, and that when ‘in 
the exercise of a sound discretion it takes place, it pre- 
sents no impediment to a second trial. 

The first view, which is clearly made in conformity with 
the constitution, has been taken by the courts of Pennsyl- 
vania, Virginia, North Carolina, Tennessee and Alabama. 
Amer. Crim. Law, (3d ed.) pp. 264, 265. 

The court will preserve “with fear and jealousy,” and will 
not expose the trial by jury in criminal cases to such risk 
of contamination, as arises from the separation of the jury 
in this case.—1, 2 Virginia Cases, 305. 

From the mode in which collusion and tampering is usu- 
ally carried on, such circumstance is generally known to 
no person, except the one tampering and the juror tam- 
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pered with. If you question either, he must criminate or 
declare himself innocent, and you lay before him an in- 
ducement not to give correct testimony. 

By permitting the jury to separate without necessity, 
and without the consent of the prisoner, and that their 
verdict shall stand, you break down the great barriers 
of oppression, especially to that part of our population to 
which this appellant belongs. Every danger, and particu- 
larly in such a case as this, should be watched and opposed 
in the beginning.—1, 2 Virginia Cases, 305. 

In Cobia v. The State, 16 Ala. 781, (an indictment for 
murder,) this court held that the discharge of the jury be- 
fore verdict rendered must be understood to mean a legal 
discharge; and that if the prisoner be put upon his trial 
upon a sufficient indictment, and the evidence is submitted 
to the jury, the court can not arbitrarily interfere and arrest 
by discharging the jury ; and if the court should discharge 
the jury before they deliver their verdict without a sufficient 
legal reason for doing it, the prisoner shall never be tried 
again.— McCauley v. State, 26 Ala. 138. 

Every decision of this kind rests upon this solid ground, 
that such decision is essential to preserve inviolate to the 
prisoner the right of trial by jury, as guaranteed by the 
constitution. This right can not mean less than the right 
to have the deliberations of the jury, when once they have 
begun the trial and heard any evidence, continued until 
the occurrence of a sufficient legal reason for their dis- 
charge, and the right to have, during the entire period of 
such continuance, the chance of a verdict of acquittal at 
the hands of that jury.— McCauley v. State, 26 Ala. 138 ; 
Grogan v. State, 44 Ala.; Ned v. State, 7 Porter, 1&8. 


Joun W. A, Sanrorp, Attorney-General, contra. 


PECK, C. J.—The object or purpose of the evidence 
offered by the prisoner and rejected by the court, is not 
stated. We are unable to see that it would have had any 
legitimate influence to prove the innocence of the accused. 
We think it was commendable prudence on the part of the 
father to ayoid any conversation with the accused as to 
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violence which the daughter had told him had been offered 
or committed upon her person, by the accused. It might, 
and probably would have led, to a breach of the peace. 

As it does not appear that any question of impeachment 
was raised, or for what purpose the proposed evidence was 
offered, it was irrelevant, and was properly rejected for 
that r ason. Nor are we able to see that the case is bet- 
tered by proposing to prove, in connection with the offered 
evidence, that the father, the day after the alleged assault, 
shot the accused in a difficulty about throwing stones at 
the children of the father, and not about the assault upon 
the daughter. 

2. The second exception taken on the trial presents a 
question of more difficulty. It is thus stated in the bill of 
exceptions: “After the indictment had been read to the 
jury, and the defendant had pleaded not guilty, and after 
the evidence had been closed, but before the argument had 
commenced, the jury, under the charge of the court, but 
without consent expressed or objection raised; without 
any thing being said about it by the defendant or his 
counsel, were permitted to separate; and that, upon the 
reassembling of the jury, the defendant, by his counsel, 
moved the court to discharge the defendant upon the fact 
that the jury had been permitted to separate, and did 
separate without his consent or that of his counsel ; which 
motion the court overruled, and the defendant excepted.” 

I am not aware that this question has ever been decided 
in this State. I should be sorry to see the action of the 
court, in this case, ripen into a practice, but I am not pre- 
pared to hold, even in a capital case, that it would be 
sufficient cause to require the prisoner to be discharged. 
In my opinion, it should be considered a very strong, if 
not a conclusive reason, for setting aside the verdict and 
granting a new trial, not only in capital, but also in cases 
of all felonies. 

In what cases the jury may be permitted to leave the 
presence of the court, unattended by an officer, and sepa- 
rate, upon examination it will be found that no settled, 
uniform rules of practice, upon this subject, prevail in the 
courts of the several States in this country, where the 
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question appears to have arisen. In some, a more strict, 
and in others, a more liberal practice obtains. 

Mr. Bishop, in his valuable work on Criminal Procedure, 
vol. 1, § 814, says: “It is a doctrine prevailing almost 
everywhere in this country, that, in capital cases, the jury 
can never be permitted to leave the presence of the court, 
even on adjournment over night, except in charge of a 
sworn officer, and then they must be kept together.” Yet, 
he says, “in South Carolina it is held to be within the 
discretion of the court, even in capital cases, to permit the 
jury to separate at the adjournment from day to day.” 
The like doctrine and practice appear to prevail in Con- 
necticut. This author also says: “In some of the States, 
the rule which forbids the court to permit a separation, 
extends to felonies not capital.” 

This we think the better and safer practice, and we 
recommend it as a rule for the government of the courts 
in this State. We have not been able to find any case, 
either in England or this country, where it has been held 
that the permission of the court, even against the consent 
of the accused, to let the jury separate after the trial has 
commenced and witnesses examined, was a sufficient cause 
for which the accused had a right to demand his discharge. 
That was the motion in this case, and we think it was 
properly overruled. 

Let the judgment of the court below be affirmed. 





MORGAN vs. THE STATE. 


[INDICTMENT FOR CONSPIRACY TO EXTORT MONEY, «C.J 


1. Witness; when error to exclude.—lIt is error to exclude a witness on a 
general objection, without stating any reason for the objection. 


APPEAL from the City Court of Montgomery. 
Tried before Hon. Joun D. CUNNINGHAM. 
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The appellant, W. F. L. Morgan, was jointly indicted 
with Augustus C. Rose and Robert W. Graham, for a con- 
spiracy to extort money. Before the trial, a severance had 
been granted as to Rose, and the venue, as to him, changed 
to Bullock county. On the trial of this case, Morgan hav- 
ing offered “ Aug. C. Rose” as a witness, the solicitor, on 
the part of the State, objected to said Rose being exam- 
ined as a witness, without specifying any reason therefor, 
and the court sustained the objection, and would not per- 
mit said Rose to testify. To this, and other rulings and 
charges of the court not necessary to be further noticed, 
the defendant excepted, and now assigns the same for 


error. 


Watts & Troy, for appellant. 
Joun W. A. SanrorD, Attorney-General, contra. 


PECK, C. J.—The conviction in this case must be re- 
versed. On the trial, the accused offered a witness named 
Aug. C. Rose. The State objected, and he was excluded ; 
but no reason is given for the objection, or the exclusion of 
the witness. Every witness must be presumed to be com- 
petent, until the contrary is shown. A mere general ob- 
jection, without any reason for it, is no objection at all» 
and it is error to sustain it. Lhe probable reason was, 
though it is not stated, that the witness was one of the 
persons jointly indicted with the accused ; but an accused 
person should not be convicted on a probability. The rule 
on this subject, as stated in the first volume of Bishop on 
Criminal Law, § 5L1, is, “ If two persons are jointly indicted, 
neither of the defendants can be a witness for the other, 
until the case is disposed of, either by the conviction or ac- 
quittal of the defendant whose testimony is to be used, or 
by an entry of a nol. pros. as to such defendant.” This 
question most usually arises where two or more persons 
are jointly indicted, and one is offered as a witness for the 
State, but it is equally applicable, when offered by a de- 
fendant who is tried alone. In this case, the indictment is 
a joint indictment against Augustus C. Rose, William F. 
L. Morgan, and Robert W. Graham. A severance had 























66 FORTY-FIFTH ALABAMA. 


Chisolm v. The State. 





— 


been granted as to said Augustus C. Rose, and the venue, 
as to him, had been changed to Bullock county. The other 
two were on trial, and they offered as a witness one Aug. 
C. Rose. The State objected to his examination, without 
stating any reason for the objection, and he was excluded 
by the court, and the defendants on trial excepted. The 
exclusion of this witness, under the circumstances, was 
error. This court, as it is not stated, can not know that 
Aug. C. Rose was Augustus C. Rose named in the indict- 
ment. We put our decision on this ground : as if he were 
the same person, it is not necessary; as the case stands, to 
decide what effect, if any, the severance had upon his com- 
petency. If competent, it would no doubt have greatly 
impaired his credibility, but that was a question for the 
jury, not for the court. 

The objection to the charge of the court is not consid- 
ered, as it may not be given on another trial. Let the 
conviction and judgment be reversed, and the cause re- 
manded for another trial, 








CHISOLM vs. THE STATE. 


[ INDICTMENT FOR GRAND LARCENY. ] 


1. Larceny ; description of property, what sufficient.—An indictment for 
the larceny of ‘‘four hundred and fifty dollars in specie coin of the 
United States, the denomination and description of which is to the 
grand jury unknown,” sufficiently describes the property alleged to be 
stolen. 

2. Circumstantial evidence ; what sufficient to justify conviction.—In crimi- 
nal prosecutions, circumstantial evidence, to justify conviction, should 
be such as to exclude a rational probability of innocence, and not 
every hypothesis or supposition. 

3. Circumstantial evidence; not alone sufficient, when direct and positive 
proof is attainable.—A conviction ought not to be had on circumstan- 
tial evidence alone, when direct and positive proof is attainable; and 
for this reason, in prosecutions for lareeny, the violation of the imme- 
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diate possession of the property, without the consent of the holder 
thereof, ought to be proved by his testimony, if practicable. 


AppEAL from the Criminal Court of Dallas. 
Tried before Hon. Gro. H. Crata. 


The appellant was tried for grand larceny. The indict- 
ment charged, in substance, that the defendant had 
feloniously taken and carried away “four hundred and 
fifty dollars in specie coin of the United States,” the de- 
nomination and description of which is to the grand jury 
unknown, of the value of four hundred and fifty dollars, 
the property of John J. Moore.” 

The evidence, as shown by the bill of exceptions, was as 
follows: John J. Moore, a witness for the State, testified 
that he had given gold and silver amounting to two 
hundred and eighty or three hundred dollars, to his 
wife, to keep for him; that she deposited it in a box 
which she kept in a wardrobe in the dwelling of said 
Moore; that about the first of June, 1870, his wife 
informed him the money had been stolen; he thereupon 
examined the box where she had kept it, and found it 
nearly empty. The wife of defendant was in his employ 
as cook and house-keeper, had the cenfidence of the 
family, and generally cariied the keys; that the defend- 
ant, who was in the employ of a son of the witness, was 
frequently about the premises of witness. The defendant 
was very poor. 

The State then introduced Ned Hatley, who testified 
that some time in the fall of 1870 the defendant asked him 
if he had a small key; that Mr. Moore had some money 
he could get, if he had such a key. Witness did not give 
him any key. 

Matt. Watkins was next introduced by the State, and 
testified that in the month of March, 1870, the defendant 
offered to sell him thirty dollars in gold. That he declined 
buying, and the defendant afterwards sold it to a brother 
of the witness. That in June of the same year, defendant 
came to witness to borrow two dollars, saying that Mr. 
Gibson had gone to Marion to see a fortune teller about 
the money, and that he, the defendant, wanted to go to 
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Selma, so as to be that far out of the way, should the for- 
tune teller inform Mr. Gibson any thing about that money. 
Witness understood defendant to allude to the money he 
had sold to witness’ brother. Mr. Moore’s name was 
not mentioned in connection with the money. The de- 
fendant admitted afterwards to witness he came nearly 
being caught by Bob Moore, in Mr. Moore’s house; that 
he had jumped out of the window to prevent it; that 
Messrs. Fort and Boswell, merchants in the neighborhood, 
had sold a good deal of gold and silver to the freedmen. 

Jesse Watkins was then introduced by the State, and 
testified that the defendant had sold him thirty dollars in 
gold in the month of March, 1870. 

This being all the evidence, the defendant asked the 
following charges, which were refused’by the court: 

1. Circumstantial evidence is always insufficient where, 
assuming all to be proved which the evidence tends to 
prove, some other hypothesis or supposition may still be 
true ; for it is the actual exclusion of every hypothesis or 
supposition, which invests mere circumstances with the 
force of proof. 

2. If itis possible that the wife of the witness, John J. 
Moore, who had charge of the money, may have disposed 
of it, then the corpus delicti has not been proved by circum- 
stantial evidence. 

3. If the owner of goods delivers them to a third person 
and they are stolen, such third party must be called to 
prove it. 

After the jury had returned a verdict of guilty, a motion 
in arrest of judgment was made, embodying the following 
objections to the indictment : 

Ist. That it failed to state the number and denomination 
of the coins alleged to have been stolen. 

2d. That it failed to allege what kinds of coins had been 
stolen—whether they were nickel, copper, silver, or gold. 

3d. That it failed to state that the coins alleged to have 
been stolen were current in the State of Alabama by law, 
usage, and custom, or by either. 

This motion was overruled by the court. 

The defendant assigns as error, the action of the court 
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in overruling the said motion, and its refusal to give the 
charges asked, 








A. P. Youna, for appellant.—1. The description in the 
indictment of the property alleged to have been stolen, 
was insufficient.—1 Chitty’s Cr. Law, 193, [235]; 1 Arch- 
bold’s Cr. Pl. and Ev. 88; 2 Russell on Crimes, 107; The 
State v. Murphy, 6 Ala. 845. 

2. The indictment failed to state the facts and circum- 
stances with such certainty and precision as to enable the 
defendant to judge whether he should demur or plead to 
the same.—Arch. Cr. Pl. 40; Francois v. The State, 20 Ala. 
&3; Brown v. Mayor, 23 Ala. 722. 

3. The court erred in refusing the first and seeond 
charges asked.—Wills on Circumstantial Evidence, 171, 
(149) 172, 175, 183 ; Starkie on Evidence, p. 757. 

4. The third charge asked should have been given.— 
2 Russell on Crimes, 121; 3 Greenleaf on Evidence, § 161. 


Joun W. A. Sanrorp, Attorney-General, contra.—l. An 
indictment for larceny should contain a description, as 
accurate as possible, of the property stolen. But if the 
property cannot be described except in general terms, an 
allegation of this fact will satisfy the requirements of the 
law.—Suavetelle v. Commonwealth, 11 Cush. 142. 

2. The defendant was not indicted for stealing coins. If 
he had been, the character of the coins, the number, and 
perhaps the material of them, should have been alleged. 
But as he was charged with the larceny of dollars, a 
species of property, the nature of which is known to the 
court, no further description of the property was neces- 
sary.—Sallie v. The State, 39 Ala. 6J2; McCrane v. The 
State, 11 Ind. 195; 2 Bish. Crim. Pro. § 666. 

3. The charges asked by the prisoner required explana- 
tion and qualification, and tended to mislead the jury. 
They were, therefore, properly refused.— Rolston v. Lang- 
don, 26 Ala. 669; Godbold v. Blair & Co., 27 Ala. 592; 
Partridge v. Forsyth, 29 Ala. 200. 


B. F. SAFFOLD, J.—The appellant was convicted on 
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an indictment for the larceny of ‘four hundred and fifty 
dollars in specie coin of the United States, the denomina- 
tion and description of which is to the grand jury un- 
known.” 

An indictment for larceny should describe the property 
with such certainty as will enable the jury to decide wheth- 
er what is proved to be stolen is the very same with that 
upon which the indictment is founded, and show judicially 
to the court that it could have been the subject-matter of 
the offense charged, and enable the defendant to plead 
his acquittal or conviction to a subsequent indictment re- 
lating to the same property.—Russ. on Crimes, p. 106. 

Section 4116 of the Revised Code allows any fact which 
is unknown to the grand jury, and which is not a material 
ingredient of the offense, to be so charged in the indict- 
ment. Section 4112 of the Revised Code requires the facts 
constituting the offense to be stated in ordinary and con- 
cise Janguage, without prolixity or repetition in such a 
manner as to enable a person of common understanding 
to know what is intended, and with that degree of certainty 
which will enable the court, on conviction, to pronounce 
the proper judgment. 

The number of pieces of coin, the denomination, or the 
kind, whether gold, silver, copper, or other material, is not 
a necessary ingredient of a larceny of coin of the United 
States. Any coin of the United States is the subject of 
larceny, and the prisoner can not object if he has his fu- 
ture defense as to any coin charged in this indictment. 
The description is sufficient.—Commonwealth v. Sawtelle, 
11 Cush. 142. 

The first charge asked by the defendant was too sweep- 
ing. A presumption may be applied when the circumstan- 
ces are such as to render the opposite hypothesis improba- 
ble. If the latter be rendered exceedingly remote and im- 
probable, and morally, though not absolutely, impossible, 
the former is established as morally true.—3 Starkie’s Ev. 
506, 510, 483 ; Phil. Ev. vol. 1, p. 614, note. In criminal 
prosecutions, circumstantial evidence should be such as to 
exclude a rational probability of innocence to justify con- 
viction. 
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The second charge asked was properly refused, for the 
reasons given in reference to the first. 

The third charge, we think, ought to have been given. 
The larceny itself must be proved by the best evidence the 
nature of the case admits. Where non-consent is a prin- 
cipal ingredient in the offense, direct proof alone from the 
person whose non-consent is necessary can satisfy the rule. 
Other and inferior proof can not be resorted to, till it be 
impossible to procure this best evidence. When the per- 
son who last had innocent possession of the property can 
be called as a witness, some sufficient reason why it is not 
done ought to be shown.—Phil. Ev. vol. 1, p. 635; Russ. 
on Crimes, vol. 2, p. 121. In such cases, mere presump- 
tive, prima facie, or circumstantial evidence, is secondary 
in degree, and can not be used till all the sources of direct 
evidence are exhausted.— Williams v. The East India Co., 
3 East, 192, 201. 

Mr. Moore, the owner of the money, testified that his 
wife had immediate charge of the money, which was kept 
by her in a box placed in a wardrobe, the key to each of 
which she also kept; that about the beginning of the year 
1870 he saw the money in the box for the last time, and 
about the first of June afterwards his wife told him it had 
been stolen, when he looked into the box and found only 
a few pieces of silver left; that he could not swear, of his 
own knowledge, the money was stolen. This was all the 
evidence to prove the larceny, the other testimony was cir- 
cumstantial merely. In this state of proof, if the fact of 
larceny had been clearly proved, the admitted possession 
of the stolen property would scarcely be sufficient to im- 
pose on the defendant the necessity of accounting for his 
possession. But when it is not proved to have been stolen, 
and may have been taken any time within six months, and 
is not identified in the hands of the defendant, except by 
circumstances, a reasonable doubt of his guilt may well be 
admitted. 

We do not wish to be understood to hold that larceny 
can not be proved without the testimony of the person who 
last had lawful possession of the property, but that a con- 
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viction ought not to be had on circumstantial evidence 
merely, when direct and positive proof is attainable. 
The judgment is reversed, and the cause remanded. 





LYMAN vs. THE STATE. 


[ INDICTMENT FOR ASSAULT WITH INTENT TO MURDER. ] 


1. Jury, exclusion of juror from ; when error.—It is error for the court, 
against the objection of the defendant, to exclude a juror from the 
jury, after he has been questioned on his oath by the court, as to his 
willingness to convict on circumstantial evidence, and after he had 
been accepted by the State and the defendant and placed upon the 
jury, but not sworn in chief, although the exclusion was based upon 
the fact that the juror had made different and contradictory statements, 
under oath, as to questions put to him by the court only a few minutes 
before, as to his qualifications. 

2. Same; what only constitute cause for.—A juror can not be excluded 
from the jury for any cause of challenge, save for some of those 
enumerated in the Code, when the challenge is for cause. 

3. Section 4184 of Revised Code construed.—The 41#4th section of the Code 
is not intended to add to the number of reasons for challenge for cause, 
but to allow # juror to be excused who is physicaily unable or unfit to 
sit on the jury until the trial is ended. 


AppeEat from the Criminal Court of Dallas. 
Tried before Hon. Gro. H. Cratc. 


The defendant was indicted for an assault with intent to 
murder. From the bill of exceptions, it appears that after 
the defendant had been arraigned, and pleaded not guilty, 
the court proceeded to organize the jury. After the State 
and defendant had exhausted all the challenges allowed 
by law, and had accepted the jurors then empanneled, the 
jury not being complete, one Parsons, who had been regu- 
larly summoned and drawn as a talesman, was called, and 
after being duly sworn, asked by the court all the ques- 
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tions contained in $$ 4180, 4182 and 4183 of the Revised 
Code, and among the questions the following: “ Have you 
a fixed opinion against capital or penitentiary punishment, 
or that a conviction should not be had on circumstantial 
evidence?” The court did not fully understand the answer 
to the question as to conviction on circumstantial evidence, 
and the question was again asked Parsons, but before he 
could answer, the defendant’s counsel interposed by saying 
that Parsons had answered that “he would convict on 
circumstantial evidence, if strong enough,” and asked him 
if such was not the case; but the court stopped the coun- 
sel, and again asked Parsons the question, and he answered 
that “he would convict on circumstantial evidence, if 
strong enough ;” thereupon the court ruled that he was 
competent, and he took his seat upon the jury. 

The solicitor for the State objected, and asked the court 
to protect the State and’ prisoner by setting aside the 
juror, on the ground that he was incompetent and unfit to 
sitin the case, stating that Parsons had sworn positively 
that he would not convict on circumstantial evidence, and 
afterwards, on the suggestion of defendant’s counsel, 
stating to the contrary. The court being doubtful as to 
the statements made by Parsons, again called the juror, 
against defendant’s objections, and swore him to answer 
questions. Parsons was then asked by the court what 
answer he had given to the question when first interro- 
gated, and answered that ‘‘ he aimed to say that he would 
convict on circumstantial evidence, if strong enough ;” the 
court then told the juror that he must tell what answer he 
made, and not what “he aimed tosay.” Parsons answered 
that “he made a blunder,” and “did not say so, but meant 
it;” the court required the juror to state explicitly what 
he said in answer to the question, when Parsons stated, 
“T did say I would convict on circumstantial evidence.” 
Thereupon the court excluded Parsons from the jury, on 
the ground that it was the right and duty of the court to 
protect the State and the prisoner from a juror who was 
unfit to sit on the jury, he having made three different and 
contradictory statements, under oath, relative to a ques- 
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tion put to him only a few minutes before, thereby showing 
to the court that he either did not know his own mind, or 
was wilfully corrupt. To all of which second examination 
of Parsons, and his exclusion from the jury, defendant 
excepted. Another talesman was then called, questioned, 
sworn, &c., and took his seat as a jurur, thereby complet- 
ing the jury, and defendant excepted, &c.” 

The indictment was again read to the defendant, when 
he pleaded former jeopardy. 

This plea was as follows: ‘‘ And now comes the defend- 
ant, James Lyman, in proper person, and having heard 
the said indictment read, (and protesting that he is not 
guilty as charged in said indictment,) says that the State 
ought not to further persecute said indictment against 
him, because he says that heretofore, to-wit, at the present 
day and term of the criminal court of Dallas county, he, 
the said defendant, was arraigned on the same indictment 
here set out and charged against him, and that the State, 
by its solicitor, proceeded to organize a jury to try the 
issues joined, and after the State had exhausted all their 
challenges, and after one Henry Parsons had been sworn, 
questioned, and passed upon by the said court to be a 
competent juror in said case, the court did, against the 
protestation of this defendant, and at the instance of the 
State’s solicitor, discharge and exclude from said panel the 
said Henry Parsons; wherefore the defendant prays judg- 
ment on this plea, and that he may be discharged from 
said indictment.” 

The State refused to take issue on said plea, and moved 
the court to strike said plea from the file; the court 
granted this motion and struck the plea from the file, and 
defendant excepted. There was a demurrer interposed by 
the defendant to the indictment, which was in the form 
given in the Revised Code, but at what stage of the pro- 
ceedings, does not appear. The court overruled the 
demurrer, and defendant excepted. The trial then pro- 
ceeded, and the defendant was found guilty and sentenced 
to the penitentiary for ten years. 

The errors assigned are (among others) : 

1st, Overruling the demurrer. 
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2d, Examining and excluding the juror Parsons after he 
had beeu pronounced competent and taken his seat on the 
jury. 

3d, In striking plea of former jeopardy from the file, 
and in not compelling the State to demur or take issue. 


J. N. Haney, for appellant.—1. The defendant’s de- 
murrer to the indictment should have been sustained ; it 
did not set out the facts constituting the assault.— T'rezler 
v. State, 19 Ala. 21. 

2. The action of the court in excluding the juror Par- 
sons, under the circumstances, was error.—Bish. Crim. 
Proc., vol. 1, §§ 573, 584; Bell v. State, 44 Ala. 

3. The court should have required the State to demur 
or take issue on plea of former jeopardy.—Bish. Crim. 
Proc., vol. 1, § 582, note 1, and cases there cited; Henry v. 
State, 33 Ala. 389. 


JoHN W. A. Sanrorp, Attorney-General, contra.—The 
indictment is in accordance with the form prescribed in the 
Code, and therefore the demurrer was properly overruled. 
Trexler v. State does not apply. It was decided before 
the Code went into effect. 

The person dismissed as incompetent to serve as a juror 
had not been sworn as such. He had been sworn merely 
to answer questions. And as his answers showed that he 
was either imbecile or corrupt, or both, the court did not 
err in ordering him to stand aside as unfit to be a juror.— 
Code, § 4184. He was not a juror, because he had not 
been sworn.—Dickson v. The State, 4 Iowa, 485. And 
before he was sworn in chief, either party had the right to 
challenge him after his acceptance by both.— Hughes v. 
Crutchfield, 7 Ala. 195-6; Marshall v. The State, 8 Ala. 
302-5; Beauchamp v. The State, 6 Blackf. 307; Hooker v. 
The State, 4 Ohio, 350; United States v. Cornell, 2 Mason, 
91-105; O'Connor v. The State, 9 Flor. 215; 25 U.S. Dig. 
p. 327. 

The court should always exercise a sound Ciscretion in 
impanneling a jury, in order that the parties may have a 
fair and impartial trial. And unless its discretion is 
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grossly abused, so that injustice is done and justice is 
greatly impeded, the exercise of this rightful power will 
not be revised in this court.— Whitman v. The State, 14 
Rich. (L.) 113; U. 8. Dig. vol. 27, 391; Ostrander v. The 
State, 18 Iowa, 435 ; Young v. Tatum, 1 Port. 





PETERS, J.—The objection to the indictment in this 
case is not well taken. The indictment is in the form pre- 
scribed in the Code. Such forms are sufticient.— Revised 
Code, § 4141, p. 809, No. 14. The case of Trexler v. The 
State, to which the court has been referred by the appel- 
lant’s counsel, was decided before the promulgation of the 
Code, and it is not an authority in such a case as this.— 
19 Ala. 21; Revised Code, $$ 4109, 4112, 4120. 

The constitution of the State secures to every person 
charged with a criminal offense, in all criminal prosecu- 
tions in this State, a public trial by due course of law.— 
Const. Ala. 1867, Art. 1, § 8. In such a trial, a jury is 
allowed. And the legislature has prescribed how this jury 
shall be selected. In this case, it appears that the regular 
panel was exhausted, and that the jury was still incom- 
plete. Eleven jurors had been chosen, and there was one 
wanting to make the number twelve, required bylaw. The 
challenges of the State and of the defendant had been ex- 
hausted. Under these circumstances, a juror was regularly 
drawn for the purpose of completing the panel. And the 
bill of exceptions states “that after being duly sworn,” he 
“was asked by the court all the questions contained in sec- 
tions 4180, 4182 and 4183” of the Revised Code, by way 
of challenges for cause. And among other questions the 
court asked him the following: “ Have you a fixed opinion 
against capital or penitentiary punishment, or that a con- 
viction should not be had on circumstantial evidence ?” 
The answer was not fully understood by the court, and the 
question was put a second time, but before the juror an- 
swered, the defendant’s counsel interposed by saying, that 
the juror had answered that “ he would convict on circum- 
stantial evidence, if strong enough.” And at the same 
time he asked the juror “if such was not the case?” Here 
the court stopped the counsel for the defendant, and again 
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asked the juror the question as to circumstantial evidence. 
And he answered, that he “ would convict on circumstan- 
tial evidence, if strong enough.” ‘ Thereupon, the court 
ruled that he was competent, and he took his seat upon the 
jury.” The juror who had thus been selected had not yet 
been sworn in chief to try the issue joined, when the coun- 
sel for the State moved the court to set aside said juror 
“on the ground that he was incompetent and unfit to sit 
as a juror in said case.” To support this motion, the bil] 
of exceptions makes the following recitals, to-wit: That 
the juror “had sworn positively that he would not convict 
on circumstantial evidence when first interrogated, and that 
then, on the suggestion of the defendant’s counsel, he said 
he “would convict on circumstantial evidence, if strong 
enough.” As there was doubt in the mind of the court 
relative to said statements, the juror was again called for- 
ward, against the objections of the defendant, and sworn 
to answer questions; and the court then asked him what 
answer he had given to said question when first interro- 
gated. And the juror said that he “aimed to say that he 
would convict on circumstantial evidence, if strong enough.” 
The court then informed him that he must tell what answer 
he gave, and not what he aimed to give. He then answered 
that he had “ made a blunder,” and “did not say so, but 
meant it.” The court again told the juror that he must 
answer as to what he had said in answer to said question, 
when the juror said, “I did say that I would convict on 
circumstantial evidence.” Whereupon, the court excluded 
him from the jury, on the ground that it was the right and 
duty of the court to protect the State and the prisoner from a 
jurov who was unfit to sit on the jury, he having made three 
different and positive statements under oath relative to an 
answer made by him under oath to a question put by the 
court only a few minutes before, thereby showing to the 
court that he did not know his own mind or was willfully 
corrupt.” 

The action of the court below in thus excluding said 
juror from the jury, was objected to by the defendant, and 
the objection reserved in his bill of exceptions. And this 
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exception is now urged as one of the assignments of error 
in this court. 

The powers of the courts and judges of this State are 
very broad, but they are not to be exercised without any 
limit, save the discretion of the presiding officer.—Revised 
Code, §§ 638, 637; Ex parte Walker, 25 Ala. 81; Withers 
v. The State, ex rel., 36 Ala. 252. But the selection and 
organization of a jury does not belong to these powers. 
This is not a matter of discretion, but a right regulated by 
law.—Const. Ala. 1867, Art. 1, §§ 8, 9,13; Brazier v. The 
State, June term, 1870 ; Revised Code, $$ 4062, 4063, et seq. 
In the enforcement of this right, both the State and the 
defendant may challenge a certain number of persons 
brought forward as jurors peremptorily, or without cause, 
and any number for the cause specified in the Code.—Rev. 
Code, §$ 4178, 4179, 4180, 4181, 4182, 4183; Murphy v. 
The State, 37 Ala. 142. The question raised on this record 
is, when is the challenge for cause to be made, and can 
such a challenge be extended to other causes than those 
mentioned in the Code? Most clearly, the right to chal- 
lenge may be waived.—37 Ala. 142, supra. And when it 
is waived by the State, and the juror is put upon the ac- 
ceptance of the accused, and he is accepted by him as one 
of his triers, the process of his election is complete. This 
is what a regular compliance with the directions of the 
statute seems todemand. When this point of the proceed- 
ing is reached, it is the undoubted right of the defendant 
to have such juror sworn. This is the meaning and pur- 
pose of the statute, unless such person appears to the court 
to be an unfit person to serve on the jury under section 
4184 of the Revised Code. But here the court not only 
excluded the juror, but excluded him for a cause of chal- 
lenge not mentioned in the Code, after he had been ac- 
cepted both by the State and by the defendant. Our pre- 
decessors have decided that such a practice can not be 
supported. It was, therefore, illegal and erroneous.—Stalls 
v. The State, 28 Ala, 25, and cases there cited. 

Upon challenge for cause, the court is confined to the 
causes wentioned in the Code. The enumeration of causes 
there necessarily excludes all other causes not enumerated. 
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This is equally a rule of sound exposition and of law. 
Then the court also erred in excluding the juror for other 
causes than those named in the Code. The unfitness of a 
person to serve on the jury over which the court has a dis- 
cretionary power under section 4184 of the Revised Code, 
refers to a personal inability, and it is not a cause of chal- 
lenge. It refers to a bodily deficiency, and not to a dis- 
qualification as a juror.—Revised Code, § 4184. If this 
had been intended as a cause of challenge, it would have 
been found put down in that portion of the law in which 
the causes of challenge are defined. It can not, then, be 
used for a purpose not intended by the law-makers them 
selves. This purpose can be best effected by referring it 
to personal incapacity, such as would induce the juror tc 
desire to be excused on bis own account, or such as would 
show him to be incapable of sitting through the trial; and 
consequently induce the parties on both sides to desire his 
absence from the jury, in order to avoid a mis-trial, by his 
breaking down before the trial could be ended. 

The plea of former jeopardy should not have been 
stricken out. Former jeopardy, if true, was a legal answer 
to the indictment.—1 Bish. Cr. Law, §§ 854, 855, 856, 857, 
858, and cases cited, It is a plea to the jury, and it can 
only be disposed of on demurrer or by verdict of the jury. 
The State has no interest in convicting an innocent person. 
And when one is charged with an offense, after he is ar- 
raigned, he may plead such plea as is a sufficient answer 
to the charge, or the court will cause a plea to be pleaded 
for him.—Revised Code, § 4169. The plea is of no conse- 
quence unless it can be proved, and if it can, the defend- 
ant is entitled to be discharged, In criminal prosecutions, 
as it favors life and liberty, the most liberal latitude should 
be allowed the defendant.—2 Burr Law Dict. p. 53. 

Nothing is intended to be said in this opinion in refer- 
ence to the sufficiency of the plea here pleaded, or of the 
facts necessary to sustain such a plea. 

Let the judgment of the court below be reversed and 
the cause remanded for a new trial. And in the mean 
time, the defendant, said James Lyman, will be held in 
custody until discharged by due course of law. 
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LACY vs. THE STATE. 


[INDICTMENT FOR RAPE. ] 


1, Conviction for capital offense ; when will be reversed—A judgment of 
conviction for a capital offense will be reversed, when the record fails 
to show affirmatively that a copy of the indictment and list of jurors 
summoned for the trial were served on the prisoner as required by sec- 
tion 4171 of the Revised Code. 

2. Rape, complaint of, by female; for what purpose admissible—-On the 
trial of an indictment for rape, the fact of immediate complaint made 
by the party alleged to be injured, is admissible evidence to corroborate 
her testimony ; but the particulars, when not a part of the res geste, 
are not evidence of the truth of her statement, and can not be asked 
in her examination in chief, or proved by other testimony, 


APPEAL from Circuit Court of Madison. 
Tried before Hon. W. J. HaRatson. 


Waker & BrickeE Lt, for appellant. 
Joun W. A. SanrorD, Attorney-General, contra, 


The facts are stated in the opinion. 


B. F. SAFFOLD, J.—The appellant was indicted for 
rape, a capital offense, and was in actual confinement. 
The record does not show affirmatively that a copy of the 
indictment and a list of the jurors summoned for his trial, 
including the regular jury, was delivered to him at least 
one entire day before the day appointed for histrial. This 
omission is a reversible error.— Robertson v. The State, 43 
Ala. 325. 

The female alleged to have been injured was a witness 
on the trial, and after her examination two witnesses were 
called, who testified that she made complaint to them im- 
mediately after the occurrence. The court allowed these 
witnesses to state the particulars of her narrative, amongst 
others, her declaration that her person had been violated. 
To the admission of this testimony defendant excepted. 
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On the trial of an indictment for a rape, where an im- 
mediate account is given, or complaint made, the fact of 
making the complaint immediately, and before it is likely 
that any thing should have been contrived and devised by 
the prosecutrix, is admissible as evidence to confirm her 
story. But the particulars are not evidence of the truth 
of her statement, and can not be asked in her examination 
in chief, or proved by other testimony.— Lead. Crim. Cases, 
vol. 1, p. 229, note; Leoni v. The State, June T. 1870. 

There are instances in which her narrative of the cir- 
cumstances and particulars havé been admitted in evidence; 
but these have been cases in which the accounts were so 
connected in point of time with the injuries inflicted on 
the victim, as to constitute a part of the res geste. The 
question asked by the witness Springer, “if her person 
had been violated,” and the answer of the prosecutrix, 
“yes,” was inadmissible testimony, being hearsay only. 
For the same reason, the relation by the witness, Mrs. 
Turner, of the account given to her by the prosecutrix, 
ought not to have been received. 

The judgment is reversed and the cause remanded. 





STATE, vse, &c., vs. BEASLEY. 


[APPEAL FROM JUDGMENT OF CIRCUIT COURT ON PETITION FOR SUPERSEDEAS, 
&C., OF JUDGMENT AGAINST DEFAULTING JUROR. } 


1. Supersedeas, petition for ; when demurrable.—A petition for 8 super- 
sedeas is demurrable when the alleged grounds of relief go to matters 
behind the judgment, 


APPEAL from the Criminal Court of Russell. 
Tried before Hon. LirrLEBERRY STRANGE. 


A judgment final having been rendered against the ap- 
pellee as a defaulting juror, he applied to the court at the 
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next term, by petition and motion, to supersede the execu” 
tion, on the ground that the judgment nisi had been sei 
aside at the term at which it was rendered, and that he 
had not been served with notice of itsrendition. The scire 
Jacias was returned by the sheriff executed, and the record 
does not show that the conditional judgment was set aside. 
The court overruled a demurrer to the petition, admitted 
parol proof of its allegations, and set aside the judgment 
final ; and hence this appeal. 


U. S. Lewis, for appellant. 
G. W. Gunn, contra. 


B. F. SAFFOLD, J.—The demurrer ought to have been 
sustained, as the grounds set forth in the petition go to 
matters behind the judgment.—Warshall v. Candler, 21 
Ala. 490. 

As a proceeding for the correction of errors, the time in 
which that could be done had elapsed. 

The judgment is reversed. As the motion can not be 
maintained, the cause is not remanded. 





HAMPTON vs. THE STATE. 


[ INDICTMENT FOR MURDER. ] 


1. Charge to jury on trial of indictment for murder ; what improper.—In a 
prosecution for murder, a charge to the jury that they ‘*‘ must infer 
malice” from the killing, when there is some evidence that the killing 
was accidental, is improper. 

2. Same; what charge improperly refused.—The refusal of the court to 
charge, on the request of the defendant, that a criminal intent is nec- 
essary to be shown in order to justify a conviction for manslaughter, is 
error, if the charge is moved for in writing. There must be a criminal 
intent, or negligence so gross as to imply it. 

3. Wife of freedman; incompetent as witness for him.—The wife of a freed- 

man with whom he intermarried during the existence of their slavery, 
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saminaisete 
according to the ceremonies then permitted to them, and with whom 
he has continued to live as his wife, since emancipation, is the lawtul 
wife of such freedman ; and she is incompetent as a witness for him or 
against him in a criminal prosecution, except for violence upon herself. 


AppraL from the Criminal Court of Dallas. 
Tried before Hon. Gro. H. Craia. 


The facts are sufficiently stated in the opinion. 


J. C. Rurp, for prisoner. 
JouNn W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—This is a prosecution for murder. The 
indictment was found at the December term of the crimi- 
nal court of Dallas county, in the year 1870. The count 
of the indictment is in the following words: “The grand 
jury of said county charge, that before the finding of this 
indictment, John Hampton unlawfully and with malice 
aforethought killed Jack Porter by shooting him with a 
gun, against the peace and dignity of the State of Ala- 
bama.” On this charge the prisoner was properly ar- 
raigned, and pleaded not guilty, and on a trial by a jury 
he was convicted of manslaughter in the second degree, 
and sentenced to the penitentiary for two years. There was 
a bill of exceptions taken by the accused on the trial, from 
which it appears that there was some evidence on the part 
of the accused which tended to sbow that the killing was 
with a gun, and that it was accidentally done, and not will- 
fully and intentionally. There was also other evidence 
which tended to show that the slayer was somewhat drunken 
at the time of the killing, and that he did it intentionally. 

On this state of the proofs, the court, ex mero motu, 
charged the jury as follows: 

1. “Under this indictment, if the evidence, under the 
law as laid down by the court, warrant it, the prisoner may 
be convicted of murder in the first degree; murder in the 
second degree ; or manslaughter in the first degree. Mur- 
der is the killing of a reasonable person with malice afore- 
thought, express or implied. Express malice is evidenced 
by threats, former grudges, lying in wait, &e. While malice 
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may be implied from the preparation made, the character 
of the weapon used, &c. Manslaughter is the wrongful 
taking of the life of a reasonable being without malice; 
and it occurs when one takes the life of another in sudden 
heat of passion without malice.” 

2. “The court also charged the jury, that if they be- 
lieved that the killing was done with a gun, they must infer 
that it was done with malice.” 

These charges were excepted to by the accused, and 
made a part of the record by bill of exceptions. 

The court then further charged the jury, “that if the 
evidence satisfies you that the defendant handled the gun 
in a careless way, and in handling the same presented it in 
a way so as to be dangerous to the life of Jack Porter, and 
in such handling killed Jack Porter, although not intend- 
ing to kill him, then he would be guilty of manslaughter.” 
To this charge the accused excepted, and made it a part of 
the record. 

The defendant then asked the court to give a charge in 
writing in the following words—that is to say: ‘That be- 
fore the defendant can be convicted, it is indispensable that 
the existence of an intent to commit the offense should be 
proved by the State beyond a reasonable doubt.” This 
charge the court refused to give, and the defendant exccpted 
and made the same a part of the record, by bill of excep- 
tions. 

The statute of this State defining the different degrees 
of manslaughter is in the following words: “ Manslaughter 
by voluntarily depriving a human being of life, is man- 
slaughter in the first degree ; and manslaughter committed 
under any other circumstances, is manslaughter in the sec- 
ond degree.”—Revised Code, § 3659. This statute does 
not define what manslaughter means in the second part of 
this section of the Revised Code. We have, therefore, to 
look to the text-writers and decided cases to learn what are 
the constituents of this offense. Blackstone, following 
Chief-Justice Hale, defines manslaughter to be “ the unlaw- 
ful killing of another without malice, either express or im- 
plied, which may be either voluntarily, upon a sudden heat, 
or involuntarily, but in the commission of some unlawful 
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act."—4 Blacks. Com. p. 191, (marg.); 1 Hal. P. C., 466. 
A homicide, then, in order to make it manslaughter, must 
be not only willful, but unlawful, or it must be involuntary 
and without legal excuse. Upon this distinctien depends 
the right of self-defense and excusable homicide by misad- 
yenture.—4 Blacks. Com. p. 182, (marg.); 1 Hawk. P. C., 
73, 74; 1 Russ. Cr. 656, (marg.) Here there was some 
proof in favor of the conclusion that the homicide was ac- 
cidental. Indeed, it may admit of some doubt whether the 
preponderance of the proof was not in favor of that con- 
clusion. Then the charge, that “if the jury believed that 
the killing was done with a gun, they must infer it was done 
with malice,’ was unjustifiable under the evidence in this 
case. This charge places the guilt or innocence of the ac- 
cused party upon the character of the instrument used in 
the killing, and wholly excludes the evidence which tended 
to show such grounds of excuse for the homicide as would 
have justified the acquittal of the defendant. Such a 
charge is improper, and can not be sustained.— Hall v. The 
State, 40 Ala. 69.0, 706. The court, then, erred in this 
charge. This charge is also vicious, because it invades the 
province of the jury, in giving a conclusive force to evi- 
dence which is at least but circumstautial, and in requiring 
them so to consider it. The jury may infer malice from 
the weapon used in the killing, but the law does not require 
that they must infer it, from the use of a gun.— Hobson v. 
The State, June term, 1870; 3 Greenl. Ev. § 145. 

The charge asked by the defendant below should have 
been given. The intention with which an act is done, when 
the offense is malum in se, is an element of its criminality. 
And manslaughter is of this class of crimes, (Rex v. 
Wheatly, 1 Lead. Crim. Ca. 3; 4 Black. Com. 5, (marg.); 
1 Bish. Crim. Law, § 364, et seqg.,) except, possibly, for an 
involuntary homicide by an unlawful act, or one so grossly 
negligent, as to become unlawful for that reason.—Jtex v. 
Mastin, 6 C. & P. 396; 1 Russ. Cr. 651; White v. The State, 
June term, 1870. 

The evidence shows that the woman, Eliza, was, after 
the fashion allowed to slaves before emancipation, married 
to the defendant. Such marriages are now made lawful if 
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the parties have continued to live and cohabit together ag 
husband and wife since emancipation.—Pamphlet Acts, 
p- 175; Ordn. No. 23,§ 1. She was, therefore, an incom- 
petent witness for her husband, or against him, except for 
violence on herself.—l Greenl. Ev. § 235. The court did 
not err in excluding her.— Williams v. The State, 44 Ala. 24, 

The judgment of the court below is reversed. and the 
cause is remanded for a new trial. In the mean time the 
appellant, the said John Hampton, will be kept in custody 
until discharged by due course of law. 





BRYAN vs. THE STATE. 


[ INDICTMENT FOR SELLING LIQUOR TO A MINOR. J 


1. Indictment for statutory offense unknown to common law ; what must 
contain.—Where a statute creates a new offense unknown to the com- 
mon law, and describes its ingredients, an indictment under it must 
conform, substantially at least, to the description thus given. 

2. Same; when defective.—-An indictment in such a case, that pursues the 
form given in the appendix of the Revised Code, will not be sufficient 
if the form is materially defective in its description of the offense. 

3. Same; indictment under § 3619 of Code, form for, in what deficient.— 
The form in the appendix for an indictment under § 3619 of the Re- 
vised Code, is insufficient and defective in omitting the words master 
and /egal, contained in said section, and used to denote and describe 
the persons whose consent will authorize the sale, &., of vinous or 
spirituous liquors to a minor. 


AppEaL from Circuit Court of Bullock. 
Tried before Hon. J. McCaLes WILEY. 


The point decided is sufficiently stated in the opinion. 


J. N. ArRincToN, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


[ The briefs did not come into the Reporter’s hands. } 
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~ PECK, C. J.—The appellant was indicted in the circuit 
court of Bullock county under section 3619 of the Revised 
Code. The offense described in this section is purely a 
statutory offense. The section names the persons by 
whom it can be committed, and also states particularly 
what is necessary to constitute the offense. It provides 
that “any person who keeps fermented, vinous, or spirit- 
uous liquors for sale, whether a licensed retailer or not, 
and who sells, gives, or delivers any such liquors to any 
minor, apprentice, student or pupil of any school, academy, 
or college, or to any person for the use of any minor, ap- 
prentice, student or pupil, knowing the use for which it 
was intended, without the consent of the parent, guardian, 
master, or other person having the legal charge of such 
minor, apprentice, student or pupil, must, on conviction, be 
fined not less than fifty dollars; and may also be impris- 
oned in the county jail, or sentenced to hard labor for the 
county, for not more than six months.” 

The indictment in this case is in the following words : 
“The State of Alabama, Circuit Court, 

Bullock county. Spring Term, 1871. 

The grand jury of said county charge, that before the 
finding of this indictment, Luther Bryan, a person keep- 
ing vinous or spirituous liquors for sale, unlawfully sold, 
gave or delivered to one John A. Lowe, a minor, vinous or 
spirituous liquor, without the consent of the parent, guard- 
ian, or the person having the control of the said John A. 
Lowe, contrary to law, against the peace and dignity of 
the State of Alabama.” 

This indictment may be said to be substantially in the 
form given in the appendix of the Revised Code, but it is 
not literally so; but without considering whether this 
literal variance amounts to any thing, we are prepared to 
hold, that an indictment, under the section above quoted, 
that strictly pursues the form given, is insufficient, and not 
a good indictment, because the form itself is insufficient. 

Where a statute creates a new offense unknown to the 
common law, and describes the constituents necessary to 
constitute the offense, an indictment under the statute 
must conform to the description thus given.—LZubanks v. 
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The State, 17 Ala. 181; Pettibone v. The State, 19 Ala. 586; 
Spains & Lewis v. The State, 21 Ala. 218. That is not 
done in this case. One of the important and necessary 
elements of the offense created by the section of the Re- 
vised Code referred to, is, that the liquors must be sold, 
given or delivered to the minor without the consent of the 
parent, guardian, master, or other person having the legal 
charge of such minor. In the indictment, as well as in 
the form given in the appendix, the word maser, and also 
the word /egal, in reference to the person having the charge 
of the minor, are omitted. This makes the offeuse de- 
scribed in the indictment and in the form essentially 
different from the offense described in the statute. These 
omissions are not defects of form merely, but of substance. 
If the word “master” may be omitted, for the same reason 
the words parent, and guardian, may be omitted also; and 
by the omission of the word “legal,” in the connection in 
which it is used, and for the purpose for which it is used 
in the statute, destroys the character of the charge 
required to be had of the minor by the person whose con- 
sent may justify the accused in selling, giving, or delivering 
vinous or spirituous liquor to him. 

To hold that these, or other words used in the statute as 
descriptive of the offense, may be omitted in the indict- 
ment because they are not in the form given in the 
appendix, will be to set up the form above the statute. 
This should not be done. Therefore, an indictment that 
strictly pursues the form will be insufficient, if the form is 
defective in matter of substance. This opinion is not in 
conflict with any of the cases heretofore decided by this 
court, in which it is held, that an indictment in the form 
given in the appendix of the Code is sufficient, because, in 
none of these cases does the form used omit any statement 
or word required to make out every material ingredient in 
the description of the offense charged. 

For the reasons given, this indictment is defective in 
matter of substance, and no conviction should be had 
upon it. 

We have examined the bill of exceptions, and do not 
find in it any clear reversible error; but we think it not 
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improper to remark, that in records of this and of like 
gort, it some times seems to appear that the court has not 
been careful to keep from the jurors what they may sup- 
pose to be its impressions as to the guilt or innocence of 
the party charged. Jurors are sharp to discover such 
things, and thereby be misled, either to the prejudice of 
the State, or the accused. 

For the insufficiency of the indictment, the judgment of 
the court below is reversed, and the cause will be remanded 
for further proceedings. 


KNIGHT, Apm’r, vs. CLEMENTS, et at., Ex’rs. 
[ACTION ON PROMISSORY NOTE BY ASSIGNEE AGAINST MAKERS. ] 


1. Statute of limitations; paynent by one of several joint makers; burden 
of proof on whom.—In an action against one of several] joint makers of 
a promissory note, who pleads the statute of limitations, and the plain- 
tiff seeks to avoid the bar of the statute by a payment indorsed on the 
note, before the bar was complete, he must prove affirmatively—the 
burden is upon him—that the payment was made by the defendant 
before the cause of action was barred. 
2. Same, endorsement on note ; what not evidence of.—An endorsed pay- 
ment, in such a case, on the note, is not of itself evidence of the fact 
of payment, nor of the time of payment, or by which of the joint 
makers the payment was made ; the indorsement being the act of the 
party, to permit it to be evidence, without further proof, would be to 
permit him to make evidence for himself. 

Charge of court; what erroneous.—A charge of the court that is inap- 
propriate and inapplicable to the evidence, and calculated to mislead 
the jury, is erroneous. 

Same.—In an action on a promissory note against one of several joint 
makers, where the statute of limitations is pleaded, and the plaintiff 
relies on a payment, indorsed on the note, to avoid the bar of the 
statute, if there is no evidence to show by which of the joint makers 
the payment was made, a charge to the jury, that if they find from the 
evidence that a payment was made on a day named, and there is no 
evidence to show by which of the particular obligors the payment was 
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made, they may, as a matter of law, presume it was made by the per- 
sons jointly chargeable, is erroneous. 

5. Same; what not erroneous.—In such a case, a charge, that if the jury 
find from the evidence that the defendant was merely a surety on the 
note sued on, then the jury would not be authorized to presume, as a 
matter of law, that the payment indorsed on the note was made by the 
defendant, without further proof, isa proper charge, and to refuse to 
give it will be error. 

6. Same; written charge, refusal to give; when error.—If a written charge 
is refused to be given, in the terms in which it is written, and is after- 
wards given with a qualification, against the objection of the party 
asking the charge, it is an error for which the judgment will be 
reversed. 


APPEAL from the Cireuit Court of Lowndes. 
Tried before Hon. J. Q. Sarru. 


This was an action commenced by Eliza Perry, by sum- 
mons and complaint, against the appellant’s intestate and 
two others, makers of a promissory note, of which the 
following is a copy : 

“$545 00.—Twelve months after date, we, or either of 
us, promise to pay Zebulon Rudolph, sr., or bearer, five 
hundred and forty-five dollars, in specie, or its equivalent, 
for value received. 

January 26, 1854. ' 

(Signed) ALEXANDER ReEtD, 
JESSE B. KNIGHT, 
C. W. Kyicur. 

The note being barred on its face, the complaint averred 
two payments, hereinafter referred to, before the bar was 
complete. Reid not having been served, the complaint 
was amended by striking out his name. 

At the spring term, 1868, appellant’s intestate, and 
C. W. Knight, (who was afterwards appointed administra- 
tor of J. B. Knight, and as such is the appellant in this 
case,) appeared, and each pleaded his separate plea, “in 
short by consent,” Ist, That he hath not promised within 
six years next before the commencement of the action in 
this suit; 2d, Plaintiff ought not to maintain this action, 
because the suit was not commenced within six years next 
after the accrual of the right on said promissory note, «c.; 
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3d, That he was only one of the sureties of Alexander 
Reid on said promissory note, and that more than six years 
elapsed after the maturity of said note, and the accrual of 
the right of action thereon, before suit commenced, &c. 
The plaintiff replied, in short by consent, that the defend- 
ant, (appellant’s intestate,) and other makers of the note, 
paid plaintiff, on the 26th January, 1856, the interest 
accruing to that date, and that defendants paid one hund- 
red and forty-one dollars and fifty-three cents on said note, 
on the 26th January, 1859. 

During the progress of the suit, there was a trial and 
verdict in favor of defendant C. W. Knight, and the other 
parties having died, their personal representatives were 
made parties complainant and defendant, respectively. 
At the spring term, 1868, the cause was tried, and a verdict 
rendered against C. W. Knight, as administrator of J. B. 
Knight, for eight hundred and thirty-one dollars and forty- 
eight cents. 

On the trial, as shown by the bill of exceptions, the 
plaintiff introduced the note, offering J. F. Clements, who 
was executor of plaintiff, as a witness, and to prove by 
him “that the endorsements on the back of the note were 
in the handwriting of R. B. Rudolph; that said Rudolph 
was the general agent of Mrs. Perry, and transacted all 
her business ; and that said Rudolph is now dead.” The 
defendant objected to the competency of said Clements as 
a witness to prove the facts that the endorsements were in 
the handwriting of Rudolph, and that he was Mrs. Perry’s 
agent. ‘The court overruled the objection, and permitted 
said Clements to testify that the endorsements of the 
notes were in the handwriting of Rudolph, and that Ru- 
dolph was Mrs. Perry’s general agent, and is now dead ; to 
the overruling of defendant’s objection, and the allowing 
Clements to testify, as well as to the admission of his 
evidence, defendant excepted.” Without any further evi- 
dence, the plaintiff offered to read to the jury, as evidence, 
the endorsements of credits on the notes, and defendant 
objected, but the court overruled the objection, and per- 
mitted the endorsements to be read to the jury as evidence 
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of payment at the times stated, and defendant duly ex- 
cepted. The plaintiff then rested.” 

It was testified by one witness that the note was exe- 
cuted by Reid as principal, and by J. B. and C. W. Knight 
as his sureties. Defendant, C. W. Knight, was introduced 
as a witness, and he testified that he wrote the body of the 
note ; that Reid requested J. B. Knight ( appellant’s intes- 
tate,) to sign for him, and that he did so, saying he would 
sign for but few men; that the note was signed at J. B. 
Knight’s house, whereupon Reid took the note, and Reid 
and witness went to the payee’s house, where Reid got the 
money ; it was aloan. This was all the evidence.” 

The court charged the jury, among other things, as fol- 
lows: “If you find from the evidence that there has been, 
as a matter of fact, a payment made by defendant’s intes- 
tate on the note sued on, and that six years have not 
expired from the time of payment, (excluding the time 
from the 11th of January, 1861, to the 21st of Septem- 
ber, 1865,) to the commencement of this suit, then your 
verdict will be for the plaintiff for the amount of the note, 
with interest from the time it was payable to the present 
time, deducting therefrom the amount paid on the note as 
a credit, with interest thereon. 

“2d. If you find from the evidence that there was a 
payment made on the note sued on, on the 26th of Janu- 
ary, 1859, and that there is no evidence to show by what 
particular obligor the payment was made, you may, as a 
matter of law, presume it was made by the persons jointly 
chargeable with the payment.” 

To this charge defendant excepted. The defendant 
then asked the court to give the following written charge, 
viz.: “If the jury find from the evidence that Jesse B. 
Knight and C. W. Knight were merely sureties for Alex- 
ander Reid on the note sued on, then the jury would not 
be authorized to presume, as a matter of law, that the 
payments endorsed thereon were made by Jesse B. Knight 
and C. W. Knight, or by either of them, without further 
evidence.” The court refused the charge, and defendant 
excepted, &e. 

The defendant then asked the court to give the follow- 
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ing written charge, viz.: “That the endorsed credits on the 
note are no evidence against Jesse B. Knight or his 
administrator, that any payment was made, or of the time 
of such payment ; and that unless the evidence shows that 
Jesse B. Knight, in his life time, made the payments 
endorsed on the note, then the jury must find for the de- 
fendant, the only issue being on such payments.” The 
court refused to give the charge as asked, and would not 
give it without a qualification as hereinafter stated, and 
the defendant excepted to the refusal to give the charge as 
asked, thereupon the court gave the charge last named, but 
with the qualification that charge No. 2 (set out herein- 
before,) must be taken as a qualification, and defendant 
excepted to the charge thus given, with said qualification, 
and excepted to the action of the court in giving the 
charge thus qualified. | 

The errors assigned are— 

1. That the court allowed Clements to testify, as shown 
in the bill of exceptions. 

2. That the court permitted Clements to testify to the 
credits on said note, against the objections of the defend- 
ant, as shown in the bill of exceptions. 

3. That the court permitted the endorsements on said 
note to be read to the jury as evidence, against the objec- 
tion of the defendant. 

4. That the court gave charge No. 2, as shown in the 
bill of exceptions. 

5. That the court refused to give the first charge asked 
by the defendant. 

6. That the court refused to give, without qualification, 
the second charge asked by the defendant. 

7. That the court gave the charge qualified, as shown in 
the bill of exceptions. 

8. That the court erred, as shown in the bill of excep- 
tions. 


Watts & Troy, for appellant.—Now, on whom was the 
burden of proof under this issue? It was clearly on the 
plaintiff. His was affirmative, and on general principles 
he was bound to prove the truth of the afirmative facts in 
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his replication. He averred that Jesse B. Knight made 
the payments therein stated. Knight in his plea had de- 
nied that he had, in any way, promised within six years, 
Ke. 

Whenever a payment is relied on to take the case out of 
the statute of limitations, the burden of proving such pay- 
ment is on the plaintiff—See 2 Greenl. 440, and the au- 
thorities cited by him; and especially Bell v. Morrison, 
1 Peters, (U. 8.) 362; see, also, Watson v. Dale, 1 Porter, 
250; McGehee v. Greer, T Porter, 538. 

The party relying on a credit endorsed on the note, must 
prove the date of the payment. In other words, he must 
prove the payment, and the time thereof, independent of 
such endorsed credit. He can not make evidence for him- 
self. The endorsed credit is simply the unsworn declara- 
tion that the party received payment at the time stated. 
And his declarations thus made are not competent evidence 
when the statute of limitations is pleaded.-See McGehee 
v. Greer, supra. 

Whatever discussion may have been had in England, and 
in States of the American Union, as to the effect of a pay- 
ment by one joint maker of a promissory note on the other, 
in relieving the case from the statute of limitations, it is 
settled, so far as Alabama is cenéerned, by our decisions 
and by statute. 

In Lowther v. Chappell, (8 Ala. 353,) the question was 
settled, if not before, in this State, that a payment by one 
joint maker of a note did not prevent the statute of limita- 
tions from running as to the other. 

See, also, Wilson v. Torbet, (3 Stew. 302,) an opinion by 
Judge Reuben Saffold, evidencing, as all his opinions did, 
great research and patient investigation. The same doc- 
trine is recognized in Russell v. LaRoque, (11 Ala. 352.) 
And more recently in the case of Myatts v. Bell, (41 Ala. 
p. 232, paragraph 5 of the opinion,) the same doctrine is 
asserted. 

The elaborate opinion of Judge Story, in Bell v. Morri- 
son, (1 Peters, before cited,) would seem to be conclusive 
on the subject. See, also, (although the text of Angell on 
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Lim. is against this view,) what is said in the long note 4 
on page 334 of Angell on Limitations. 

But the statute of Alabama seems to have adopted 
almost the language of Lowther v. Chappell, (8 Ala. supra.) 

Section 2914 of the Revised Code expressly declares that 
“no act, promise or acknowledgment is sufficient to remove 
the bar” of the statute of limitations, “or is evidence of a 
new or continuing contract, except a partial payment made 
upon the contract by the party sought to be charged be- 
fore the bar is complete, or an unconditional promise in 
writing, signed by the party to be charged thereby.” 

Here it is expressly declared that the payment must be 
shown to have been made by the party sought to be 
charged. Who is the party sought to be charged in this 


‘ease? Jesse B. Knight—or now that he is dead, his ad- 


ministrator, C. W. Knight. 

Unless, therefore, it had been shown by proof that the 
payments on the note credited were made by Jesse B. Knight, 
at the time of their date, neither he nor his administrator 
can be barred of the benefit of the plea. 

The charge of the court was directly in the teeth of these 
decisions and of the statute, and was clearly erroneous. 

The court charged, that in the absence of proof as to 
who made the payments on the note, as matter of law, such 
payments were made by Jesse B. Knight. In this he in- 
vaded the province of the jury. 

The refusal to give the charge asked by defendant was 
clearly erroneous. The payments endorsed on the note, 
without any proof of actual payment and the time thereof, 
was no evidence whatever against Jesse B. Knight.— See 
the authorities, swpra. 

The refusal to give the charge as asked was error, whether 
the qualification was correct or not.—See LHdgar v. State, 
43 Ala. 45. But the qualification was clearly erroneous, 
for the reasons above stated. 

The testimony of Clements was incompetent. The en- 
dorsements on the note in the handwriting of Dr. B. B. 
Rudolph were no evidence. These were nothing more than 
the unsworn statements of a witness—were merely hearsay. 
There was no evidence to show when these endorsements 
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were made, nor that any payments were actually made. 
For aught that appeared by the proof, these endorsements 
may have been made on the day before the suit was brought, 
for the express purpose of preventing the statute of lim- 
itations from barring a recovery. —See McGehee v. Greer, 
7 Porter, supra, and any work on hearsay evidence. 

The issue made by the plea and replication was, whether 
Jesse B. Knight had made these payments. This put the 
burden on the plaintiff. The court shifted the burden from 
the plaintiff, and put it on Knight, and required him to 
prove a negative—that he did not make these payments. 


FITzpaTRick & WILLIAMSON, contra.—Were the endorse- 
ments on said notes properly submitted to the jury, on the 
testimony of Mr. Clements, as evidence? That they were, 
see the following authorities: 1 Greenl. Ev. §§ 121-2, 151, 
147; Everly v. Bradford, 4 Ala. 373. The endorsements 
were not made by party owning the note, but by her agent. 
Clemons v. Patton, 8 Ala. 289; 1 Phil. Ev. (C. & H. & Ed- 
wards’ Notes,) p. 366. In neither of the cases from Por- 
ter’s Reports were the endorsements made by a deceased 
person. 

What was the effect of their admission ?—or, of what 
were they evidence? They were evidence of what they 
state—that the money was paid, and the time; and as the 
note was joint and several, that all the parties bound in the 
note made the payments. All the parties to the note were 
liable, jointly and severally. The evidence is, that two pay- 
ments were made; it does not appear who, of these par- 
ties, actually paid. The law, then, must be looked to, to 
say who paid. As all are equally and jointly liable, the 
presumption is that the payments were jointly made. ‘The 
presumptions of law, unrebutted, are as positive as the di- 
rect testimony of a witness. Suppose Dr. R. had been 
alive, and as a witness in this cause had testified—“ I re- 
ceived as payment on this note, on the 26th day of Janu- 
ary, 1859, $145,” and no other testimony was introduced ? 
Certainly it would mean that the payment was made by 
those liable to pay. If the payment was made by all, under 
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the presumptions of law, it is certainly by a “ party sought 
to be charged.” 

The second charge asked by the defendant was given by 
the court as asked, but the court referred the jury to charge 
two as given as qualifying the same. Defendant has not 
been injured, if charge two as given by the court is correct. 

The charge No. 1 asked by defendant and refused was 
objectionable in this, that even if Jesse R. and C. W. 
Knight did furnish the money, or join in making the pay- 
ment, no recovery could be had, unless one or both of them 
actually made the payments. It was calculated to mislead 
the jury, in stating to the jury that they could not “pre- 
sume as matter of law,” because the jury have nothing to 
do with legal presumptions. 

It being a joint note, does the payment made by any one 
of the obligors, take it without the influence of the stat- 
ute as to all? The question has been decided differently 
in different States, but reason and weight of authority es- 
tablish the principle that a payment by one of several ob- 
ligors, made before the bar is complete, extends the statute as 
to all. These authorities show it: Corlies v. Fleming, 32 N. 
J. 849; Cox v. Bailey, 9 Georgia, 467; Bound v. Lathrop, 
4 Conn. 336; Clark v. Sigourney, 17 Conn. 511. 

The second charge given by the court is a clear expres- 
sion of the law, and the charges asked, if given, would 
have been contrary to law. That charge expresses the 
idea that the obligation being joint, and a payment appear- 
ing endorsed on the paper, but no proof as to which of the 
signers made the payment, the law presumes that it was 
done by all the persons jointly bound, and the matter of 
principal and surety does not enter into the consideration 
of the question. 

There is some slight proof as to which of the obligors 
got the money (borrowed); but there is no proof as to 
which one of the obligors made the payments. In the 
absence of that proof, the law presumes it was done by 
all._— Coffin v. Bucknam, 3 Fair. (Maine,) 491; Addams v. 
Seitzinger, 1 Watts & S. 243; Smith v. Sims, 9 Geo. 418. 

It would not comport with that high integrity which the 
law and the courts demand at the hands of all litigants, to 
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allow the surety, when sued upon a joint obligation, to claim 
the benefit of the payments as a discharge of the debt, as 
far as they go, and the next moment repudiate them ; or, 
in other words, insist that they (the payments) shall not 
be taken as evidence, as against him, to prevent the bar of 
the statute. The court will presume, in the absence of 
proof to the contrary, that these payments were made “ by 
the party sought to be charged,” there being no evidence 
in the record showing which one of the obligors made the 
payments.—Revised Code, § 2914. 

The court will observe that the case at bar is distinguish- 
able from the two cases of Lowther v. Chappell, (8 Ala. 
353,) and Myatts v. Bell, (41 Ala. 222.) 1st. Both of those 
cases were partnerships. 2d. In both of those cases the 
proof showed who made the payments, while in this, there 
being an absence of proof showing which one of the ob- 
ligors made the payments, the law presumes and assumes 
that it was paid by all, and is a full compliance with the 
section of the Code above referred to. 


PECK, C. J.—In an action on a promissory note made by 
three parties, against one of the makers, who pleads the 
statute of limitations, and the plaintiff seeks to avoid the 
bar of the statute by a payment indorsed on the note 
before the bar was complete, he must prove affirmatively— 
the burden is on him—that the payment was made by the 
defendant before the cause of action was barred. 

The statute requires this. It declares that ‘“‘no act, 
promise, or acknowledgment is sufficient to remove the bar 
to a suit, or is evidence of a new and continuing contract, 
except a partial payment made upon the contract by the 
party sought to be charged, before the bar is complete, or 
an unconditional promise in writing, signed by the party 
to be charged thereby.”—Rev. Code, § 2914. 

In this case the plaintiff, to avoid the bar of the statute 
of limitations, relied on two alleged payments indorsed on 
the note sued on, before the bar of the statute was com- 
plete. 

The suit was commenced in the name of Eliza Perry, 
who in the complaint is averred to be the owner of the 
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note. The note is payable to one Zebulon Rudolph, sr., 
or bearer. On her death, during the progress of the 
cause, the appellees, her executors, were made parties 
plaintiff. 

The note was made by one Alexander Reid, Jesse B. 
Knight, ( plaintiff’s intestate,) and one C. W. Knight, and 
all three were made defendants. The summons not being 
served on said Reid, the complaint was amended by strik- 
ing out his name. Thereupon, the death of Jesse B. 
Knight was suggested, and appellant, his administrator, 
was, at a subsequent term, made a defendant in his stead. 

It seems, in the mean while, and before the death of 
Eliza Perry, the original plaintiff, a trial was had between 
her and defendant, C. W. Knight, on pleas of the statute 
of limitations, filed by defendants before the death of said 
Jesse B. Knight, and there was a verdict and judgment for 
said C. W. Knight. 

Afterwards, the cause was tried betweer the appellees, 
as the executors of the said Eliza Perry, and appellant, 
the administrator of said Jesse B. Knight, on the original 
pleas of the statute of limitations. These pleas were filed 
by each defendant separately, each for himself. 

The note, on its face, being barred by the statute, the 
complaint averred that two payments had been made on it 
after maturity, and before the bar of the statute was com- 
plete. 

On that trial, one of the plaintiffs was introduced as a 
witness, and it was offered to be proved by him that the 
indorsements of the payments on the notes were in the 
handwriting of one R. B. Rudolph; that said Rudolph 
was the general agent of said Eliza Perry, and transacted 
all her business, but was then dead. The appellant 
objected to the competency of said witness to prove that 
said indorsements were in the handwriting of said Ru- 
dolph, and that he was the agent of Eliza Perry. The 
court overruled the objection, and appellant excepted. 
The witness was then examined, and stated that said 
indorsements were in the handwriting of said R. B. Ru- 
delph ; that he was the agent of said Eliza Perry, and was 
dead. On this evidence, the plaintiffs offered to read said 
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indorsements to the jury. ‘To this the appellant objected, 
his objection was overruled, and he excepted. Thereupon, 
the court permitted the said indorsements to be read to 
the jury, as evidence of said payments at the times stated 
in said indorsements. To this appellant objected, his 
objection was overruled, and he excepted. The plaintiff 
then rested. 

The appellant then introduced a witness, who testified 
that said note was made by said Reid as principal, and the 
other two joint makers as his sureties. The appellant was 
then examined as a witness, and testified that said note 
was written by him, and signed by said Reid, Jesse B. 
Knight, and himself; that said Jesse B. Knight signed the 
note at the request of said Reid, saying, at the time, he 
would sign for but few men; that said note was made at 
the house of said Jesse B. Knight; that said Reid took 
the note, and he and witness went together to the house 
of the payee, said Zebulon Rudolph, sr., and passed the 
note to him, and he gave the money for it to said Reid; 
that it was a loan of money on said note. 

This was all the evidence in the case. On this evidence 
the court gave two charges to the jury. The second was 
excepted to by the appellant, and is as follows, to-wit: 
“If the jury believe from the evidence that there was a 
payment made on the note sued on, on the 26th day of 
January, 1859, and that there is no evidence to show by 
which particular obligor the payment was made, you may, 
as a matter of law, presume it was made by the parties 
jointly chargeable with the payment.” To this charge the 
appellant excepted. 

The appellant then asked the court to give the following 
charge, to-wit: “If the jury believe from the evidence 
that Jesse B. Knight and C. W. Knight were merely sure- 
ties for Alexander Reid on the note sued on, then the jury 
would not be authorized to presume, as a matter of law, 
that the payments indorsed on the note were made by 
Jesse B. Knight and C. W. Knight, or by either of them, 
without further proof.” This charge the court refused, 
and appellant excepted. 

The appellant then asked the court to give the following 
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written charge, to-wit: “That the indorsed credits on the 
notes are no evidence against Jesse B. Knight, or his 
administrator, that any payment was made, or the time of 
such payment ; and that unless the evidence showed that 
Jesse B. Knight, in his life time, made the payments 
indorsed on the note, then the jury must find for the de- 
fendant, the only issue being on such payments.” The 
court refused to give this charge as asked, and the defend- 
ant excepted. The court thereupon gave the said charge, 
but with the qualification that the charge No. 2 must be 
taken as a qualification thereof. And the appellant ex- 
cepted to the charge thus given, with the qualification. 

1. The indorsements on the note, on the evidence of the 
plaintiffs, were utterly worthless to prove either that the 
alleged payments were made, or by whom made, or when, 
made; and without this, they should not have been per- 
mitted to be read to the jury. If they had been proved to 
be in the handwriting of the appellees’ testator, said Eliza 
Perry, without more evidence, to permit them to be read 
to the jury to defeat the bar of the statute, would have 
been to permit her to make evidence for herself. In the 
case of McGehee v. Greer, 7 Porter, 537, the court say: “A 
payment on a note is, we think, precisely equivalent to an 
admission that, at the time of the payment, the debt is 
due; but, it is necessary that the party relying upon such 
payment should prove the date of the payment. To per- 
mit that fact to be established by the credit entered on the 
note, would be, manifestly, allowing the party relying on it 
to make evidence for himself.” 

Where a party relies on an indorsed payment on a note 
to stop the operation of the statute of limitations, “such 
payment must be proved to have been made at the time tt 
bears date.”— Watson v. Dale, 1 Porter, 247. So, too, an 
admission made by a priucipal maker of a note, coupled 
with a promise to pay, will not revive the debt so as to 
take it out of the bar of the statute of limitations, as 
against a co-maker, who is a surety; nor will payments 
made by him have the effect to prevent the running of the 
statute.—Lowther et al. v. Chappell, 7 Ala. 353; and in 
Myatts & Moore v. Bell, 41 Ala., it is held that “a payment 
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by one of several joint debtors, before the statute has 
completed a bar, will not prevent the completion of the 
bar as to the others, at the expiration of the time within 
which the statute required suit to be brought on the origi- 
nal evidence of debt relied on to sustain the action.” The 
court below, therefore, clearly erred in permitting these 
indorsements cf credits on the note to be read to the jury 
as evidence of payments made at the times stated in said 
indorsements, without further proof of the _ of the pay- 
ments, and by whom, and when made. 

2. The second charge of the court, on the evidence in 
this case, to say the least of it was inappropriate and inap- 
plicable, if not abstract, and was well calculated to mislead 
the jury, and should not have been given. 

3. The first charge asked by appellant was a very proper 
charge, was warranted by the evidence, and should have 
been given. The evidence by no means authorized the 
jury to presume, as a matter of law, that the payments 
were made by Jesse B. Knight or C. W. Knight, or either 
of them, especially if they believed from the evidence they 
were the mere sureties of said Reid. In that case, the 
presumption was directly the other way. 

4, The second charge in writing should have been given 
or refused in the terms in which it was written (Revised 
Code, § 2756); and in refusing to give it in the terms in 
which it was written, and giving it with the qualification 
stated, against the objection of the appellant, the court 
erred.— Edgar v. The State, 43 Ala. 312. 

For the errors herein stated, the judgment is reversed 
and the cause is remanded, at the costs of the appellees. 
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PERKINS, Treas., vs. CORBIN, Jupagr, &c. 


[APPEAL FROM ORDER GRANTING MANDAMUS. ] 


1. Inferior court, what is; legislature may create.—A city court, in this 
State, is an inferior court, and such a court may be established by the 
general assembly. 

2, Same ; legislature may abolish.—An inferior court established by the 
general assembly may be abolished by the authority that creates it- 
And as such an inferior court, the city court of Selma, which was cre- 
ated by legislative enactment in 1804, may be legally abolished by the 
repeal of the law creating it. 

3. Same; office of judge, abolished with court.—The abolition of an infe- 
rior court, created by enactment of the general assembly, abolishes the 
office of judge of such court. After the abolition of such court and 
the office of judge thereof, the salary attached to the office of judge 
ceases, and the person who held the oftice of judge is not entitled to 
the salary attached thereto after the date of the abolition of the court 
and the office of judge thereof, 

4. Salaries of judges of inferior courts created by the general assembly ; not 
protected by section 10, article 6, of the constitution.—The salaries of judges 
of the inferior courts of this State, which have been established by 
legislative enactment, are not protected by the 10th section of article 
6 of the State constitution. 


AppEAL from the Circuit Court of Dallas. 
Tried befure Hon. M. J. Sarro.p. 


The appellee, Corbin, applied to the cireuit court for a 
mandamus to compel the appellant, Perkins, who was treas- 
urer of Dallas county, to pay him the salary claimed by 
petitioner, as judge of the “ city court of Selma.” 

The petition shows that Corbin was duly and legally 
elected judge of said city court, at the general election held 
in Dallas county in February, 1868, for “ the full legal term 
of six years, as fixed by the constitution and statute of the 
State ;’ was commissioned by the governor, took the re- 
quired oath, &c., and entered upon the discharge of his 
duties, &c., and continued to perform the same until the 
llth day of December, 1569, when by act of the legisla- 
ture the city court was abolished ; that he has since been, 
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and is now willing to preside in said court ; that petitioner’s 
salary is fixed by law at $3,000 per annum, payable quar- 
terly ; that petitioner, on the 1st of April, 1870, demanded 
of Perkins his salary for the quarter from January Ist to 
April 1st, 1870, as well as for the amount due for the last 
quarter ending January Ist, 1870; but said Perkins refused 
to pay any amount for the quarter ending April 1st, 1870, 
and offered to pay on account of the quarter ending Janu- 
ary 1st, only up to the date of the abolition of the court. 

On 23d of February the general assembly passed an act 
to establish a “criminal court for the county of Dallas,” 
conferring on the court jurisdiction almost identical with 
that conferred on the city court of Selma. 

The prayer is for a rule nisi to issue, &c., to the said 
Perkins to show cause why a peremptory mandamus should 
not be granted to compel him to pay the salary claimed by 
Corbin up to the Ist of April, 1870. 

Perkins demurred to the petition, the demurrer was over- 
ruled, and the court granted a mandamus, &c., and hence 


this appeal. 


J. C. Compton, for appellant.—The city court of Selma 
was an inferior court, such as the legislature is authorized 
to establish under the provisions of Art. VI,§ 1 of the 
constitution of Alabama.— Nugent v. State, 18 Ala. 521. 

An office created by law may be repealed by law, with- 
out regard to the term or future salary of the officer 
intrusted with its exercise ; public offices are not contracts. 
Conner v. The City of New York, 2 Sandf. R. 355 ; 1 Seld. 
R. 285, 295, $$ 547, 549, 550, 551, 552, 553, and cases 
cited in them ; Pomeroy’s Const. Law; Butler v. Pennsyl- 
vania, 10 Howard Rh. 416. 

The power that creates offices can destroy them.— Ellis 
et al. v. The State, 4 Ind. 1; Coffin v. State, 7 Ind. 157. 

An office may be created by statute, the term of which 
is fixed by the constitution; and if the constitutional term 
be good behavior, the office: receiving the appointment 
may hold it as long as the statute remains in force, and no 
lounger, whether it be repealed, or expires by its own limit- 











pe i wm 








JANUARY TERM, 1871. 105 
Perkins, Treas., v. Corbin, Judge, &e. 








ation, or is continued in force by a subsequent act.— Bruce 
v. Fox, 1 Dana, (Ky.) 450. 

State legislatures are not restricted in power except by 
federal and State constitutions.—Dorman v. State, 34 Ala. 
230, and cases cited ; Fletcher v. Peck:, 6 Cranch, 87. 

The office of the judge of the city court of Selma is the 
creature of the legislature, under the power given to it as 
the representative of the people, in the constitution of the 
State, Art. VI, § 1, and in the absence of any constitu- 
tional restraint, it is defeasible and subordinate to the will 
of the legislature. It rests in the appellee to show that 
the power of the legislature to abolish this court, and of 
necessity the office of judge of the court, is prohibited by 
the constitution of Alabama, and he must show it clearly 
and without doubt. If there is any doubt, the act of two 
of the three departments of the State government should 
be sustained. 

The tenure of office of the judges in this State, as pre- 
scribed by Sec. 12, Art. V, of the constitution of Alabama, 
does not apply to the judges of inferior courts, which the 
legislature is authorized to establish, under the provisions 
of Art. V,§$1. The language is in the present tense, and 
refers to the judges of the courts established by the con- 
stitution, and mentioned by name in 10th section of Art. 
V, to-wit, the judges of the supreme court, circuit courts, 
and courts of chancery. The construction here contended 
for is sustained in cases construing the constitutions of 
Illinois and Pennsylvania, that is, sections of such consti- 
tutions similar to sections 1 and 10 of Article V of the 
constitution of Alabama.—See cases of Lespublica v. Alex- 
ander J. Dallas, 3 Yeates, 300; The People ex rel. Burgess 
v. Wilson, 15 Ill. 388. 

The following cases are referred to as discussing the 
principles involved in this case: Hoke v. Henderson, 4 Dev- 
ereaux N.C. pp. 18, 19; Smith v. Mayor, 87 N. Y. 518; 
Coffin v. State, 7 Ind. 157 ; Russell v. Howe, 12 Gray (Mass.) 
147; Grotius, b. II, § 8, p. 355; Fied v. The People, 2 
Scammon, (Ill.) 79. 
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Morgan & Lapstey, contra.— The judicial power of the 
State shall be vested” in certain named courts and “such 
persons as may be by law invested with powers of a judi- 
cial nature.” This investiture of power proceeds directly 
From the people, and creates a great co-ordinate department 
in the State.—Art. VI, § 1, Const. Ala. 

The judges mentioned in this section are judges “of the 
respective counties, cities, towns or districts for which said 
courts may be established.” 

“Sec. 12. The judges of the several courts of this State 
shall hold their office for the term of six years; and the 
right of any judge to hold his office for the full term hereby 
prescribed, shall not be affected by any change hereafter 
made by law in any circuit or district, or in the mode or 
time of election.” 

The word “ district,” in this section, is evidently used to 
define the area over which the judicial power of the judge 
may be extended by law. It does not apply to the chan- 
cery districts alone. 

The judicial district of a chancellor is called a “ divi- 
sion,” the subdivisions of this territory are called districts, 
and in section 7 of the constitution is the only place, ex- 
cept in section 12, where this word is used. 

If we confine the word district, as used in section 12, to 
the chancery districts mentioned in section 7, we find that 
the chancellors cannot avail themselves of the provisions 
of section 12, because divisions are not named in that sec- 
tion. 

The section, thus interpreted, would mean that the legis- 
lature could oust the chancellors from office by abolishing 
their divisions, but could not do so by abolishing the chan- 
cery districts. 

The court is a distinct matter from the judge who may 
preside in it. This was settled in Mayo v. Stoneman, 2 
Ala. 390, in connection with State v. Porter, 1 Ala. 688. 
These two cases show that a man may render a valid judg- 
ment in a court, who is prohibited, by the constitution, 
from holding the office of judge of that court. 

The first nine sections of Article VI of the constitution 
relate only to the organization of the courts, and the dis- 
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tribution of powers amongst them. Sections 10, 11 and 
12 relate to the judges who are to preside in said courts. 

If some of those courts are inferior, and are not named 
by special designations in the constitution, it cannot logi- 
cally follow that the judges are inferior. In four respects’ 
the judges are all equal, whether they preside in superior 
or inferior courts, viz.: 1, they are elected by the people; 
2, they have the same tenure of office; 3, they cannot be 
removed from office by any change in their circuits or dis- 
tricts; and 4, they can only be removed from office by the 
governor, on the address of two-thirds of each house of the 
legislature. 

In one other respect there is a difference established by 
the constitution between the judges of the inferior courts 
and the judges of the supreme court, chancellors, and cir- 
cuit judges, viz.: by section 10, of Article VI, these last 
named judges are secured in a compensation for their ser- 
vices, to be paid at stated times, and which cannot be 
diminished during their continuance in office. 

This guarantee is not expressly extended to judges of 
the inferior courts. These judges may be paid in perqui- 
sites, and within reasonable bounds these perquisites, and 
perhaps their salaries, may be diminished during their con- 
tinuance in office. 

Indeed, so distinct is the office of judge from the char- 
acter of the court he presides in, that a judge of the 
supreme court may preside as a magistrate in the matter 
of conserving the peace, and may grant an injunction, 
and do many other things that have nothing to do with 
his powers when sitting in the supreme court ; and a judge 
of the circuit court may sit in the supreme court as one of 
its judges. 

The tenure of office fixed by section 12, Article VI of the 
constitution, has no reference to the jurisdiction or powers 
of the court the judge may be authorized to hold, but de- 
pends on the single fact that he is a judge, elected, qualified, 
and duly inducted into office, in conformity to the consti- 
tution and the law. 

To avoid this conclusion, we are compelled to interpo- 
late into section 12 an exception as to judges not therein 
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named or designated, or found in other parts of the con- 
stitution, when there is nothing on which to base the 
distortion, and no reason, founded in the history of the 
times, nor in the policy of the State, to justify or pal- 
liate it. 

There is no more reason for excluding the judges of 
inferior courts from the security of their tenure of office, 
provided in this section, than there is for excluding judges 
of the supreme court from its benefits, because they are 
not expressly named in the section, or because they have 
neither “circuits” nor “districts” which may be altered or 
abolished. 

Who are “the judges of the several courts of this 
State ?” 

We have seen that it is not the grade of the court, or 
the boundaries of its jurisdiction, that determines this 
question. It is the election and qualification of the indi- 
vidual to an office then existing, in which he may lawfully 
exercise in a court a part of the judicial power of the 
State, that alone can determine this question. This makes 
him a judge. All who are thus elected and qualified are 
judges, and once in office, the tenure is fixed by the con- 
stitution, and they can only be removed in the mode 
therein prescribed. 

Was Judge Corbin a“ judge of a court of this State ?” 
It is not denied that he was a judge up to the date of the 
act abolishing the court. The jurisdiction he exercised 
was not inferior to the circuit court. It was co-ordinate 
and co-extensive with the circuit court in all respects, ex- 
cept that it was confined to the county of Dallas. His 
court, and its jurisdiction, was inferior only to the supreme 
court. This phrase, “inferior courts,” has been in the 
constitution from the beginning. In Nugent v. The State, 
18 Ala. Rep. 521, our supreme court has settled its mean- 
ing: “The adjective inferior, as used in this clause, is 
applicable to, and designates the character of, all courts the 
legislature is constitutionally authorized to establish, as welj 
courts of equity as of law.” 

This being the sense in which this word is used in the 
constitution, it can have no other meaning, except to 
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measure the grade of the court by the question whether 
its decisions may be revised. Such a court may nave all 
the powers of a circuit court, and added to these, all the 
powers of the chancery courts, and still be inferior within 
the meaning of the constitution. 

It could scarcely be said of such a court, and its judge, 
that they are inferior in the sense that they are not re- 
ferred to in the guarantee of the tenure of office provided 
for all the judges in section 12, Art. VI. 

It certainly cannot be said of such an officer, presiding 
in such a court, that he is not one of “the judges of the 
several courts of this State.” 

It is argued with ability, and on plausible grounds, by 
the counsel for the appellant, that the phrase, “judges of 
the several courts of this State,” includes only the judges 
of the courts created by the constitution, and not judges of 
courts created by the legislature. 

The authorities cited by the counsel, while they sustain 
the reserved right of the people to abolish the offices and 
courts which are not put beyond their reach by the consti- 
tution, do not apply to our constitution, which, in section 
12 of Art. VI, as well as in other parts, ex industria, ex- 
cludes the power of the people, through the legislature, to 
remove the judges from office, except by address, in the 
mode therein prescribed. 

There is no ambiguity in section 12, Art. VI, of the con- 
stitution. It needs no assistance of light reflected from 
other parts of the instrument, for its understanding. It 
has the dignity and place, in the body of the organic law, 
of a separate provision ordained by the people, to secure 
to the judges their offices, protected for six years against 
the power of partisan legislatures to abrogatethem. Itis 
also a provision distinctly made, by which the people of 
the judicial district, who have elected their judge, shall be 
secure of his services against the power of the legislature 
to remove him, and to make place for another, (or else de- 
prive them of a constituted tribunal of justice,) under the 
impulse of party passion or prejudice. It presents, fur- 
ther, the distinct enunciation of the doctrine, that, as the 
people are the appointing power, the legislature can only 
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become the removing power on the terms mentioned in this 
section of the constitution. 

A person “ by law invested with powers of a judicial na- 
ture,” but who is not the judge of a court, in this State, is 
not protected in his tenure of office by this section. 

The case of Republic v. Dallas, 3 Yeates, (Penn. Rep.) 
300, is relied on by appellant as an authority for the con- 
struction of our constitution. In that case, the Recorder 
of the city of Philadelphia was held to be a judge, because 
he was empowered by law to hear and decide, in certain 
cases, between litigants. On pages 303 and 304 the sec- 
tion of the constitution is given on which this decision 
rests. It vests the judicial power of the State in certain 
named courts, “and in such other courts as the legislature 
may, from time to time, establish.” It is obvious that, in 
Pennsylvania, no man could exercise judicial power except 
as a judge, because he could only exercise it in a court, 
Not so in Alabama, however. Here no man is a judge 
unless he is elected and qualified to preside in a certain 
court; and all who are thus set apart and qualified, are 
judges, not of all the courts, but of the several courts ; stiil, 
there may be those “invested with powers of a judicial 
nature,” who are not judges. What authority have we for 
the assertion that “ the judges of the several courts of the 
State,” mentioned in section 12, Art. VI, are only such as 
preside in courts created, in express words, by other parts 
of the constitution ? 

This article was adopted at a time when many courts in 
this State were duly organized, and were duly administer- 
ing the laws of the land; and in section 11, Art. VI, the 
people reserve the express right to elect judges for cities, 
towns, or districts. There were then city courts in exist- 
ence, and, referring the broad language of section 12 to 
the specific mention of courts for “cities,” in Art. 1, and, 
with still more force, to the fact that city courts then 
existed, it would seem to be unreasonable to confine the 
meaning of section 12 to the courts mentioned by name in 
section 1 of Art. VI. 

The effort to place this narrow interpretation on section 
12 fails, also, because it would render this section useless 
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to protect any of the judges, except the judges of districts 
and circuits. What great public reason exists why these 
should be protected, and all others left to the mercy of 
partisan rancor, or the whims of the legislature that hap- 
pened to be in power? Has there not been enough of 
party division in this State, for the past twenty years, and 
enough of animosity between these parties, to justify a 
wise people in the effort to secure a permanent and inde- 
pendent judiciary ? 

We admit broadly the doctrine that the people are 
supreme in the State, subject to the concessions of power 
made to the co-ordinate department of the State. But it 
does not follow from this admission that they have made 
the legislature supreme. 

For the security of the judiciary itself, one of these great 
co-ordinate departments, the people, in their constitution, 
have expressly guarded and restricted the power of the legis- 
lature. This department (the legislature) has always 
claimed to be “the people,” and it has often invaded the 
rights and authority of other departments. It once elected 
the judiciary, but the people took from it that power. It 
once had unlimited control over the tenure of inferior judi- 
cial officers, ( judges,) and the people restricted this power. 
The people now elect all the judges, and every man duly 
qualified and placed in office by the votes of the people, is 
a judge. 

The people have further restricted the power of the 
legislature to remove the judges, not only by securing the 
tenure of their office, but also by prescribing express rules 
and conditions in respect of removals by the constitution. 

In this case, the legislature has legislated so as to re- 
move a judge from office. They have abandoned the 
judicial functions of address and impeachment conferred 
on them by the constitution, and have ignored the rule re- 
quiring a two-thirds vote of each house, and forgotten that 
the governor must remove the censured incumbent, and 
have attempted to vacate his office by repealing the law 
that established his court. 

Suppose that on the next day after this law had been 
repealed, another law of the same import had been enacted, 
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who would have been judge of this new court? It would 
have been Judge Corbin. His office had not expired. He 
was still a judge, and the new enactment provided the very 
tribunal in which he was authorized to preside. 

The legislature did, at the same session, organize a new 
court, providing for the election of a judge with the same 
tenure of office, the same salary, and to be paid in the 
same way, and only restricted the new court in its jurisvic- 
tion by calling it a criminal court for Dallas county, and 
confining its powers to criminal proceedings. The area of 
its jurisdiction was the same with the city court of Selma. 

Here are two courts, identical in jurisdiction as to the 
boundaries of the district, and identical as to their judicial 
power, except that the substituted court has less power 
than the one destroyed, with judges paid the same salary, 
and elected, each, for six years. The one destroyed and 
the other created by the same legislature, and at the same 
session. It is not necessary to our argument that we 
should consider whether the legislature had power thus to 
change the name and powers of the city court of Selma ; 
but two points arise out of this state of facts that are nec- 
essary to be considered : 

1. That in fact, and evidently in intent, this was an 
attempted legislative transfer of the effice of judge from the 
hands of Judge Corbin to his successor, and that the only 
disguise resorted to, for the cover of the movement, was 
the change of the name of the court, and the reduction 
and transfer to the circuit court of some of its powers! 

On this point see Warner v. The People, 2 Denio, (N. Y.) 
272. 

2. That, if the legislature has power thus to destroy one 
court and build up another out of the very materials that 
composed the other, and in many respects in the same 
similitude ; and if the judge elected to the new court is in 
law the judge of that court, still the legislature could not, 
by this means, orsby creating this result, deprive Judge 
Corbin of his office. This part of their proceeding was 
ultra vives. 

To this it is answered, that the people elected Judge 
Corbin’s successor. 


i 
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Our reply is, this was true, but Judge Corbin was already 
a judge, and lawfully held his office and commission ; and 
the legislature had as much power, by an enactment, to re- 
yoke his commission and declare his office vacant, and to 
require him again to run for it, as it had to take the bench 
from under him, narrow it a little, change its name, and 
allow whoever could beat him to sit upon it. They could 
not prescribe that he should cease to be a judge unless he 
should be twice elected, by the same constituency, to office. 

It is further answered by the appellant, that “the peo- 
ple” —the legislature—in the exercise of the high power of 
providing for the welfare of the State, may abolish a court 
no longer needed by the people. 

We admit this proposition, but reply that this has not 
in fact been done. The court has been changed in its 
name and jurisdiction, but not abolished. This may be a 
conclusion not in accordance with the face of the record, 
but the disguises employed thus to make the matter ap- 
pear, are so transparent that an eye susceptible to the 
impress of truth cannot be deceived by them. The truth 
is manifest, that the whole scheme was intended only to 
legislate a judge out of office. 

We contend farther, that if this legislature has abolished 
the city court of Selma, it has not abolished the office of 
judge of that court, as to the incumbent, so as to deprive 
him of the emoluments of his office. The act does not touch 
his right to pay. It goes no further than to abolish the 
court. 

It is “ the right of the judge to hold his office” for the full 
term of six years, thai shall not “be affected by any change 
hereafter made,” &c., and not his right to hold his court, that 
is thus protected. 

‘he legislature may deprive him of all jurisdiction, by 
removing the legal means and appliances necessary to en- 
able him to exercise the same, but his “ right to hold his 
office” is a personal right, of which the legislature can not 
deprive him, except by impeachment and conviction, or by 
address to the governor. 

We admit that this does not rest on the ground of con- 
tract, as disconnected with the provisions of the constitu- 
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tion, or perhaps even connected with such provisions. It 
rests on the ground of the guarantee of the State—1st, to 
the judge, that when he is elected and qualified as judge 
of a court, he shall not forfeit his office except by his mis- 
conduct, and it shall continue for six years; 2d, that he 
shall not be removed from his office except on address or 
by impeachment. 

It is also argued by the appellant, that it is wrong in 
principle to hold the State bound to compensate a man 
who has no corresponding duties to perform. 

If a case should never come before a judge duly elected 
and qualified, the same argument would apply. But how 
can the State insist on this point, while it concedes the 
fitness and competency of the judge, by its omission to 
address the governor or to impeach him, and forbids him 
to render such service as his office requires of him, which 
he is ready to render? 

If the legislature chooses to inflict on the people addi- 
tional taxation to pay a judge who has been substituted 
for the discharge of the duties of another competent and 
duly qualified officer, it may do so, but this is not a cause 
of complaint against the supplanted officer, nor is it a rea- 
son why he should be put out of office, or why he should 
hold an office without compensation. 

After all, section 12 of Art. VI means simply this: that 
“the judges of the several courts of the State” shall not be 
legislated out of office, bat may be removed or impeached. 
The provisoes in this section are still further restrictions on 
the power of the legislature to remove a judge, and pre- 
sent a still stronger argument to prove that it was the 
intention of the framers of the constitution that the judi- 
cial office should be sacred from the touch of partisan vio- 
lence, and the judges of all the courts independent of the 
constant pressure of political influence, or the personal 
power of men in authority. 

If section 12 of Art. VI is confined only to the judges 
of courts named in the constitution, then there is no con- 
stitutional tenure of office prescribed as to other judges. 
Still, it would seem that the people, under section 11, have 
the right to elect judges only for the constitutional term of 
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‘six years, and in said section courts of “cities and towns” 
are included expressly. Jt is the tenure of the office of the 
judges of the several courts of this State that is estab- 
lished and secured by this section, and it seems to be un- 
reasonable now to restrict it only to such courts as are 
expressly created by the constitution, by name, especially 
when many courts, not so named, were in actual existence 
when the constitution was adopted. 


PETERS, J.—This is a proceeding by mandamus on the 
part of the judge of the city court of Selma, to compel the 
treasurer of the county of Dallas to pay the salary of said 
judge of said city court, which he claims has accrued to 
him since said court has been abolished by act of the gen- 
eral assembly of this State. 

In the court below, judgment was given in favor of the 
petitioner, Judge Corbin, and a mandamus ordered to issue 
in conformity to the prayer of the petition. From this 
judgment Perkins, the treasurer, appeals to this court, and 
here assigns the action of the court below as error. 

The main facts, upon which this grave case depends, are 
these: A court, styled the city court of Selma, was estab- 
lished by an act of the general assembly of the insurgent 
government, existing in the State of Alabama during the 
rebellion, which purports to have been approved on De- 
cember 9th, 1864.—Pamph. Acts 1864, p. 146. The peti- 
tioner, John S. Corbin, was elected judge of this court at 
the February election in the year 1863, at the time of hold- 
ing the general elections in this State in that year; that 
afterwards, by an act of the general assembly of this State, 
approved on August 5th, 1868, said election of said judge 
of said city court of Selma was ratified and confirmed.— 
Pamph. Acts 1868, pp. 79, 80. Thereupon, said Corbin 
was duly commissioned, as required by law, and after being 
duly qualified, entered upon the discharge of the duties of 
said office of said judge of said city court; and afterwards, 
on December 11th, 1869, by further act of the general as- 
sembly of this State said city court of Selma was abol- 
ished.—Acts 1869-70, p. 6, No. 6. At the same session of 
the general assembly at which said city court was abol- 
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ished, another act was passed, entitled “An act to establish 
a criminal court for the county of Dallas,” which was ap- 
proved February 23d, 1870. This latter act repeals alf 
laws in conflict with its provisions.—Pamph. Acts 1869-70; 
p- 170, No. 165. This last named act clearly repeals the 
act of 1864, by which the city court of Selma was estab!’ 
lished. 

The section of the enactment of 1864 fixing the salary 
of the judge of said city court is in these words: “Sec. 11. 
Be it further enacted, that the salary of the judge of the 
court hereby established, shall be three thousand dollars a 
year, and shall not be diminished during his continuance 
in office, and shall be payable quarterly at the treasury of 
the county of Dallas, upon his order, out of any moneys 
unappropriated ; and for the remuneration of said county 
for payment of the same, the fees, fines and forfeitures in 
all criminal cases in the city of Selma shall be paid into 
said treasury to the full amount of said salary, in prefer- 
ence to any other appropriation of the same.”—Pamphlet 
Acts 1864, pp. 146, 148, § 11. 

There are two questions which arise on this record, the 
decision of which must settle the fate of this application. 

The first involves the validity of the enactment estab- 
lishing the city court of Selma. The other involves the 
power of the general assembly to abolish a judicial office 
in this State. 

It is scarcely now a question capable of doubt, that said 
city court was not established by any lawful legislature of 
the State of Alabama, and that it was not a court estab- 
lished under the present constitution of this State, or under 
any constitution, entitled to be enforced in this tribunal. 
The law of its creation was an invalid enactment.— 
Texas v. White. 7 Wallace, 700; 44 Ala. 554. Said act 
was never a law of this State, and it has not been kept in 
force by the rightful State government.—Acts 1868, page 7. 
But it has, on the other hand, been repudiated and re- 
pealed.—Pamph. Acts 186:/-70, p. 6, No. 6, p. 170, No. 166. 
It was not a court created by the rightful sovereignty. Its 
officers are not, then, under the protection of the constitu- 
tion now in force in this State. The ratification of the 



































JANUARY TERM, 1871. 117 


Perkins, Treas., v. Corbin, Judge, &c. 


alection of 1868 can not be regarded as the establishment 
f a court under the present constitution. The establish- 
nent of a court and the election of a judge are separate 
nd distinct things; and each must be accomplished in an 
appropriate and legitimate manner—in the manner that 
‘he constitution prescribes.—Const. Ala. 1867, Art. 6, §$ 1, 
11. Very clearly, as it seems to me, this has not been 
done in this case. 
It is said by Woodbury, J., in the opinion of the court 
in the case of Scott v. Jones, that “the argument is a fair 
one. that as the territorial government was still in opera- 
tion in Michigan for some purpose, no new political organi- 
zation could take place within its limits, which was capable 
of passing valid laws or charters of incorporation, without 
a previous sanction by Congress, under the third article of 
the constitution.”—5 How. 343, 424, at top. This just and 
safe principle was laid down without dissent in 1846. It 
was afterwards more directly affirmed, in 1848, in the ably 
argued, well considered, and important case of Luther v. 
Borden, (7 Howard, 1, 38, 39.) And in the recent case of 
Texas v. White, supra, it was settled that the government 
in a State may be unconstitutional, as well as a law, and 
as such it can not pass valid enactments. This was, I be- 
lieve, the unanimous opinion of the court.—7 Wall. 700, 
732, at bottom, and dissenting opinions. The enactment of 
the rebel government of Texas authorizing the endorse- 
ment of bonds, in controversy in that case, was not obnox- 
ious to the constitution of the Union or the constitution of 
the State. This was not pretended. But it was pronounced 
invalid, because the legislature which passed it was “‘ un- 
lawful.” The bonds in controversy in that case were the 
property of the State of Texas, and the rightful govern- 
ment of that State had authority to dispose of them in 
such manner as the lawful legislature of the State might 
think fit. And the act giving power to do this would have 
been lawful had it originated from a lawful authority. The 
same is the case here. The law establishing the city court 
of Selma did not proceed from a lawful authority. It was 
therefore void. It was enacted by a power hostile to the 
Union, and hostile, also, to this State as a part of the 
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Union. Such laws are not entitled to claim any constitu- 
tional protection. To give them force in this court, with- 
out re-enactment, is, so far, to give validity to the rebel- 
lion. 

But aside from this objection to petitioner’s claim, the 
courts of this State are not only divided into courts supe- 
rior and inferior; they are of different characters. Some 
are established by the constitution itself—that is, by the 
people. They do not depend on legislative enactment for 
existence. They are created at the same time and in the 
same way with the legislature itself. They are of the same 
grade in the sovereign power. They are a constituent 
branch of the government itself. The government under 
the constitution is not complete without them. These are 
the “senate, sitting as a court of impeachment ;’ the “ su- 
preme court,” the “circuit courts,” the “ chancery courts,” 
and the “ courts of probate.”—Const. Ala. 1867, Art. 3, $1; 
Ib. Art. 6,§ 1. These courts do not owe their existence to 
the legislative power, and the legislature can not dispense 
with them, or abolish them. They are emphatically the 
people’s courts; and they proceed directly from the sove- 
reign will. They constitute a co-ordinate and independent 
department of the government, and there is no other de- 
partment of the government that can abolish them. ihe 
people alone, in whom is the ultimate sovereign power, can 
do this. They are each, in their way, constitutional ele- 
ments of the State sovereignty itself, as represented in the 
government. 

There are other courts, called in the constitution “ infe- 
rior courts of law and equity,” which “the general assem- 
bly may from time to time establish.” These latter courts 
derive their existence from legislative enactment. ‘They 
are the creatures of the law-making power of the State. 
A city court, under our constitution, is of this latter char- 
acter. It is established by the legislature. It is the crea- 
ture of a statute law. All statute laws are subject to re- 
peal, except when they create a contract. Here that is 
not the case. The establishment of a court is not the ecre- 
ation of a contract. Then, such a law may be repealed. 
And when it is repealed all the rights depending on it ex- 
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pire, unless there is a reservation or exception in their fa- 
vor.—Const. Ala. Art. VI, § 1; Nugent v. The State, 18 Ala. 
521; Bloomer v. Stalley, 5 McLean, 161; Kellogg v. Oshkosh, 
14 Wis. 623; 2 Benth. Works, 402, et seq.; Cooley’s Const. 
Lim. pp. 125, 126, 276; Pope v. Lewis, 4 Ala. 437; Butler 
v. Pennsylvania, 10 Howard, 402; Commonwealth v. Mann, 
5 Watts & Serg. 418; Conner v. New York, 2 Sandf. 355 ; 
5 New York, 255; Dwarris on Statutes, 419. 

Undoubtedly, then, the legislature may repeal a statute 
passed by itself establishing an inferior court. This abol- 
ishes the court. And, necessarily, where there is no court 
there can not be any such office as judge of such court. 
Such an idea would be a solecism in judicial interpretation. 
There is no constitutional protection to the salaries of the 
judges of inferior courts in this State. This protection 
only extends to the judges of the supreme court, the cir- 
cuit courts, and the courts of chancery.—Const. of Ala. 
18.7, Art. VI, $10. And whatever doubt there may be 
about the legislative authority to abolish such an office, 
the law allowing and providing for the payment of the 
salary of a judge of an inferior court may be repealed. 
In this case this has been done.—-Pamph. Acts 1869-70, 
p. 6; ib. p. 170, No. 165, § 17; and cases supra. 

It seems, then, free from all rational doubt, that such an 
office as the judgeship of a city court is a statutory office, 
and one who accepts it does so with such infirmities as be- 
long to it. If it is subject to be abolished by the repeal of 
the law creating it, there seems to be little grounds justly 
to complain that it is one of its incidents so to fail within 
a period of six years. The establishment of the court 
originates the office of judge of the court. The judicial 
power is in the court, and not in the magistrate who pre- 
sides over it; so that the legislature can not make a judge 
independent of a court. The legislative power is solely 
to establish inferior courts, and along with the court the 
office of judge of such court. The judges who are elected 
by the people are to be judges of the courts mentioned in 
the constitution, or such as have been established by law ; 
not judges merely, without courts to preside over. Such 
judges are unknown to our constitution.—Const. Ala. 1867, 
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Art. 6,§ 11. The term of the office of “the judges of the 
several courts of this State is limited to six years,” but only 
when the court so long exists.—Const. Ala. 1867, Art. 6, 
§ 12. It does not take away from the legislature the power 
to abolish a statutory court. The legislative power is 
supreme, unless there is an express constitutional limit. 
Cooley’s Con. Lim. pp. 1, 87, 88, 168; People v. Draper, 
15 N. Y. 543; Dorman v. The State, 34 Ala. 216. 

The foregoing views of the constitution and laws of 
this State, under which the petitioner sets up his claim 
in this case, lead me to the conclusion that the learned 
judge erred in his order and judgment in the court be- 
low. The judgment of the court below must, therefore, 
be reversed. 

And this court, proceeding to render such judgment as 
the circuit court should have rendered, doth hereby order, 
adjudge, and decree, that the judgment of the circuit court 
in this cause on the trial below, be reversed, that an order 
for a rule nisi in favor of the petitioner be denied, that the 
petition and application for mandamus be dismissed, and 
that the said John 8S. Corbin, the appellee in this court, 
pay the costs of this appeal in this court and ia the court 
below.—Revised Code, § 3502. 











WARE et au. vs. WILLIS. 


[ACTION ON BILL OF EXCHANGE BY INDORSEE AGAINST ACCEPTOR. ] 


1. Award, effect of ; bill of exchange given in pursuance of, not renewal of 
old obligation.--When a controversy arises about a debt contracted be- 
fore the 25th day of July, 1865, and the same is submitted to arbitra- 
tion, and the arbitrators by their award require the debtor to give the 
creditor a bill of exchange, accepted by a third person, and this is ac- 
cordingly done in pursuance of the award, such bill is not a renewal 
of the old debt ; that is extinguished by the award. 

2. Same; when suit on such bill stands for triil--An action on such a 
bill, by the indorsee against the acceptor, if the summons is executed 
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twenty days before the return thereof, stands for trial at the first term; 
therefore, an objection by the defendant to a trial before the third term, 
is properly overruled. 


AppEAL from Circuit Court of Montgomery. 
Tried before Hon. J. Q. Sra. 


One of the appellants being indebted to one Wharton, 
on a contract existing prior to the 25th of July, 1865, and 
having a dispute in relation thereto, according to a parol 
agreement submitted the matter in dispute to arbitration. 
On the 30th day of June, 1868, the arbitrators made an 
award in parol, which was assented-to by the parties, and 
in accordance therewith, the appellants executed the bill of 
exchange which was the foundation of this action to Whar- 
ton, who endorsed it to the appellee. The action was com- 
menced by summons and complaint on the 14th of April, 
1869, returnable to the June term, 1869, of the circuit court, 
aud was executed on the 19th of the same month. The 
cause came on regularly to be heard at the January 
term, 1870, when appellants objected to the trial of the 
cause, “ because the bill of exchange, the foundation of the 
suit, was the renewal of a debt or obligation contracted 
prior to the year 1865.” 

The court overruled appellants’ objection, and appellants 
saying nothing further in bar or preclusion of plaintiff’s 
demand, the court rendered judgment against them. The 
appellants duly excepted to the overruling of their objec- 
tion, and now assign for error— 

ist. The rendition of the judgment at the term at which 
it was rendered. 

2d. The rendition of the judgment. 


Waker, Murrney & Winter, for appellants.—The re- 
newal mentioned in section 2660 of the Revised Code is 
perhaps synonymous with the novation of the civil law. 
See Renewal and Novation in Bouvier’s Law Dictionary. 
At least that is the strongest point of view in which the 
question can be presented against the defendant below, for 
if the term “ renewal,” applied to every change of form, is 
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broad enough to embrace every change in a contract, then 
the defendant clearly had a right to delay. 

A novation is the substitution of a new for an old debt, 
(the old debt being extinguished.) The arbitration and 
award and the execution of the award, bearing a strict 
analogy to an accord, and satisfaction would extinguish 
the precedent debt.—1 Saunders on Pl. & Ev. 177; Lynn 
et al. v. Bruce,2 Blackstone, 317 ; 1 Pothier on Obligations, 
part 3, ch. 1, article 1, and note b. 

The effect of the award in this case is substantially the 
same asif the parties at first disagreeing had afterwards 
adjusted the difference among, themselves by the debtor's 
giving, and the creditor’s accepting, the bill of exchange in 
place of the precedent debt. In the latter, and so, also, in 
the former, there is a renewal of the old debt. 


Watts & Troy, contra.—The bill of exchange sued on 
was not a mere renewal of a debt in existence before 25th 
July, 1865. It was given in settlement of an award of ar- 
bitrators in June, 1868. 

The award of arbitrators is like a judgment of a court 
of record, and can not be impeached or set aside except 
for fraud of the arbitrators.—Bumpass v. Webb, 4 Por. 65. 
At common law, the award of arbitrators was considered 
equivalent to the judgment of a court, as to its binding 
effect ; and if it was predicated on any contract or other 
cause of action, these were merged in the award, and no 
suit could afterwards be brought on the contract, or other 
cause of action. The award might have been pleaded as 
a bar to any such suit on the contract or other cause of 
action.—See the following authorities: J/cAlpin v. May, 
1 Stewart, 520; Bumpass v. Webb, 4 Porter, 65; McJenny 
v. Haverse, 1 Stewart, 244; Smith v. McGehee, 14 Ala. 404; 
Burns v. Henderson, 7 Ala. 531. 

The common law mode of arbitration is not abrogated 
by the statutes.—See Morton v. Chapman, 1 Ala. 280; Byrd 
v. Odem, 9 Ala. 758. 


PECK, C. J.—1. If a controversy arises between the 
parties to a debt, contracted prior to the 25th of July, 1865, 
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and the same is submitted to arbitration, and the arbitra- 
tors make an award requiring the debtor to give the cred- 
itor a bill of exchange, accepted by a third person, paya- 
ble in three months, and a bill is accordingly given in pur- 
suance of the award, such bill can in no legal sense be said 
to be given in renewal of the old debt. The award is final 
and conclusive between the parties, and the old debt is, 
thereby, extinguished. 

An action on such a bill, by an indorsee against the ac- 
ceptor, for non-payment, if the summons is executed twenty 
days before the return thereof, stands for trial at the first 
term, unless good cause is shown for a continuance. It 
follows, therefore, that the objection of the appellant, in 
the circuit court, to a terial of this cause before the third 
term of said court, after the same was commenced, was 
rightly overruled. 

Let the judgment be affirmed, at the cost of the appel- 


lant. 














MURPHY’S HEIRS vs. MURPHY’S ADM’R. 
[ APPEAL FROM FINAL DECREE ON SETTLEMENT OF DECEDENT’S ESTATE. | 


1. Appeal, motion to dismiss ; when will be granted, on affidavit of payment 
of judgment appealed from.—Where an appeal is taken after the satis- 
faction and payment of the judgment or decree appealed from, this 
court will entertain a motion to dismiss such appeal, upon affidavit of 
the fact of such satisfaction and payment, filed in this court by the ap- 
pellee; and if the proceedings in the court below do not appear to 
have been erroneous, the appeal will be dismissed, unless the money 
paid on such judgment or decree is returned or tendered to the appel- 
lee, before the assignments of errors in this court. 

2. Satisfuction, acceptance of ; is waiver of error —The acceptance of sat- 
isfaction on such a judgment or decree will be regarded as a waiver of 
the errors complained of. A party will not be permitted to hold on to 
the satisfaction, and also to insist on the errors at the same time. 
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AppEAL from Probate Court of Montgomery. 
Tried before Hon. GrorGE ELyY. 








The opinion states the facts. 


Fatxner & Motton, for appellant. 
Martin & Sayre, contra. 


PETERS, J.—This is an appeal from a final decree on 
the settlement and distribution of the estate of Franciana 
Murphy, deceased, in the probate court of Montgomery 
county. Sarah J. Smith, one of the distributees, is the 
only party that appeals. 

Since the appeal reached this court, an affidavit has been 
filed here on the behalf of the appellee, Murphy, as the 
administrator of Franciana Murphy, deceased, showing 
“that when the appeal was taken no part of said decrees 
was unsatisfied, but that the parties in whose favor said 
decrees were rendered have been fully paid.” And a mo- 
tion is here made, predicated on said affidavit, to dismiss 
said appeal. It is undoubtedly competent for this court to 
entertain such a motion and compel the parties whose de- 
crees have been paid and satisfied to refund the moneys 
thus paid to them, or to dismiss the appeal.— McCreeliss v. 
Hinkle, 17 Ala. 459. 

But I have looked into the record, and find that the pro- 
eeedings in the court below are sufficiently regular to be 
free from error. The settlement and the decrees thereon 
distributing the residue of assets remaining in the hands 
of the administrator were made on the tenth day of May, 
in the year 1869. Atleast, Iso understand the record. It 
also appears, that the paper relied on by the appellant as 
a bill of exceptions, was not allowed and filed in the cause 
until the twelfth day of May of the same year. This does 
not appear to have been a bill of exceptions taken during 
the trial, but it is a recital of some proceedings in the 
court of a very indefinite character, which, upon motion of 
the attorneys for the distributees, was admitted to record 
in this cause. It does not appear that the decrees therein 
mentioned were for any sums of money or other thing of 
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value, or that they were still unreversed and in full force ; 
nor does it appear upon what evidence the court was called 
on to allow them to be charged against the administrator. 
Nor does the bill of exceptions show that all the evidence 
offered on the trial touching said judgments or decrees was 
incorporated into the bill of exceptions. In such a case, 
the presumption is in favor of the regularity of the action 
of the court below.—Revised Code, §§ 2754, 2755; Griffin 
v. Bland, 43 Ala. 542, and cases there cited. 

Therefore, as no injury can accrue to the appellant or to 
the appellee by such a practice, it will be held that the re- 
ceipt of the moneys due upon the decrees appealed from, 
and the allowance of their satisfaction in consequence of 
their payment in full before the appeal, is a waiver of all 
errors, unless the moneys thus received are returned or 
tendered to the appellee before proceeding to assign errors 
here in this court, and the appeal will be dismissed. In 
such a case, the appellant will not be permitted to hold on 
to the money and the errors too. 

Let the appeal be dismissed, at the costs of Sarah J. 
Smith and her sureties on her appeal bond, in this court 
and in the court below. 





PORTER vs. JENKINS. 


{BILL IN EQUITY BY MORTGAGOR TO RESTRAIN SALE OF LAND BY MORTGAGEE. } 
1. Chancery court, decree of ; when will not be reversed.—-A decree of the 


chancery court on matters of fact will not be reversed unless the 
weight of evidence is decidedly adverse to the decree. 


AppeEaL from Chancery Court of Talladega, 
Heard before Hon. B. B. McCraw. 


The point decided appears sufficiently from the opinion. 
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J. T. May, for appellant. 
BraprorD & Marti, contra. 


B. F. SAFFOLD, J.—The appellee filed his bill to en- 
join the appellant from selling certain lands mortgaged to 
him by the complainant, on the ground that the debt 
intended to be secured by the mortgage had been paid. 
The injunction granted was made perpetual. 

The issues between the parties are rather matters of fact 
than of law. Both were examined as witnesses, and their 
testimony is conflicting. There is also contradiction in the 
testimony of the other witnesses as to whether the corn 
sold by the complainant to the defendant was purchased 
before or after the mortgage was given. The weight of 
evidence is in favor of the complainant respecting the re- 
sale of the house and lot in Talladega and the disposition 
to be made of the money, and also in regard to the wheat, 

The rule is well settled, that this court will not reverse 
a decree of the chancery court in matters of fact, unless 
the weight of evidence is decidedly adverse. 

The decree is affirmed. 





SNEIDER vs. HEIDELBERGER. 


[ APPLICATION BY SHERIFF TO CIRCUIT COURT FOR INSTRUCTIONS AS TO 
SELLING LAND LEVIED ON BY ATTACHMENT, BEFORE THE LAW UNDER 
WHICH IT WAS CLAIMED AS EXEMPT WAS PASSED. } 


]. Circuit court; what can not decide on motion of sheriff for instructions 
The circuit court, upon a motion of the sheriff asking such instruc- 
tions, can not decide whether property claimed by a defendant in 
execution to be exempt from levy and sale, is so exempt, or not. 

2. Section 2834 of Revised Code not unconstitutional because it applies to 
contracts entered into before its enactment.—Section 2834 of the Revised 
Code, which exempts one thousand two hundred dollars worth of real 
estate, and one thousand dollars worth of persona] property, from levy 
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and sale under legal process, applies to contracts previously entered 
into, and is not, on that account, unconstitutional. 


AppEFaL from Cireuit Court of Mobile. 
Tried before Hon. Jonn ELLiorv. 


On the 14th day of August, 1866, the appellee sued out 
an attachment, &c., which was on the same day levied on 
the homestead of the appellant. On the 20th December, 
1867, appellee obtained judgment on said attachment, 
upon which judgment executions were regularly issued 
and levied on the same property until March, 1869, when 
the sheriff advertised the land for sale. Before the sale, 
the appellant filed his written affidavit with the sheriff, 
claiming said property as exempt to him as a homestead 
under the laws of Alabama; and thereupon, in pursuance 
of section 2881 of the Revised Code, freeholders were 
summoned, &c., who set off the homestead by metes and 
bounds to the value of one thousand seven hundred dol- 
lars. The proceeds of the sale of the property, not set off 
as a homestead, being insufficient to satisfy the judgment, 
the appellee, Heidelberger, insisted that the sheriff should 
sell the property set off as a homestead, except five hund- 
red dollars worth, exempt under section 2880, for the satis- 
faction of his judgment; and thereupon the sheriff applied 
to the circuit court for instructions. On the hearing of 
the motion, both the appellant and appellee, as well as the 
sheriff, appeared by counsel, and the appellant objected to 
the jurisdiction of the court to entertain the motion. The 
court being of opinion that section 2884 of the Revised 
Code, which, in addition to the property already exempt 
by law, exempts one thousand two hundred dollars worth 
of real estate for a homestead, and which was incorpora- 
ted into the Code from the act of the 19th of February, 
1867, did not apply to this case, overruled the objection to 
its jurisdiction, and directed the sheriff to sell the property 
set aside by the freeholders under section 2881 of the Re- 
vised Code, leaving appellant five hundred dollars worth 
of real estate as exempt under section 2880. The appel- 
lant, Sneider, excepted to the overruling of his objection 
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to the jurisdiction of the court and to the directions to the 
sheriff, and now brings the case here by appeal. 


Boytes & OvERALL, for appellant.—The circuit court had 
no jurisdiction to make the order and render the judgment 
it did in this case. When a sheriff receives an execution, 
his duty is to obey the mandate of the writ, and if he re- 
fuses without proper, legal cause to levy or sell property, 
the plaintiff has his remedy by rule or otherwise, and the 
circuit court has not the legal power, when an execution 
has been regularly issued from the court, and in the hands 
of the sheriff, to make an order directing the sheriff to 
levy or not levy upon and sell or not sell a specific piece 
of property. The power of the court over the process 
regularly issued, must be exercised in a manner pointed 
out by law.—Rev. Code, §§ 2580, 2881. 

2. The appellee contends that as the attachment was 
levied in 1866, and the exemption was not enlarged to one 
thousand seven hundred dollars until February, 1867, it 
ought not to be held to apply to this case. This position 
is not tenable, for the reason that an attachment lien is 
only an inchoate or imperfect right, and that the right of 
exemption pertains and exists at the time it is claimed, if 
made in proper time and before the sale. The right of 
homestead exemption exists in full as the facts and law 
may be at the time of sale of the property, except as 
against a previous vested right, such as a mortgage or 
judgment lien, but even the latter is subservient to the ex- 
emption law. 

Lien of attachment is an imperfect lien, and may be given 
or taken away, as it pertains to the remedy. 

In the case of Watson d& Simpson v. Simpson, 5 Ala. 233, 
judgment was rendered, execution issued and placed in 
the hands of the sheriff, but before the levy was made de- 
fendant was married and became tne head of a family. 
The supreme court says: 

“ That statutes of this description have always received 
a liberal construction to effectuate the intention of the 
legislature, which was to preserve the exempt property free 
from levy and sale by virtue of legal process, and that the 
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exemption should not fail because the family came into 
existence after a general lien, by operation of law, had 
attached on the property, in favor of a creditor.” 

“A lien given by law may be taken away by law, and 
there is no doubt of the power of the legislature to pass 
the act in prohibiting the levy and sale from being made.” 

In that case, it will be observed that the right of the 
family to the exempt property accrued subsequent to the 
execution lien, which is a lien of a higher character than 
the attachment lien, and yet the supreme court sustained 
the charge of the court below, that “the lien in favor of 
the family was paramount to the lien of the plaintiff’ in execu- 
tion,” &e. 

The doctrine of this case has been affirmed by this court 
in the case of Fitzpatrick et al. v. B. & W. Edgar, 5 Ala, 
503, in defining the character of legal liens. See, also, 
Stone v. Darrell, 20 Texas, 11; 20 U.S. Dig. p. 474, § 9; 
Cooley’s Constitutional Limitations, p. 287. 

An attachment is an inchoate and imperfect lien, de- 
pendent upon the success of the plaintiff’s suit, and if 
successful, liable to be discharged and destroyed by the 
death and insolvency of the defendant. 

In the case of McEachin v. Reid, 40 Ala. 410, the court 
say “this doctrine has been too long the settled law of 
this State to be now disturbed.”—See, also, cases there 
cited. 

The act of February, 1858, (Rev. Code, § 2580,) exempts 
the homestead to the extent of five hundred dollars in 
value, and the act of February, 1867, (Rev. Code, § 2884,) 
povides that in addition to the real property then exempt, 
there shall be retained for the use and benefit of every 
family, twelve hundred dollars worth of real estate, making 
an aggregate real estate exemption of one thousand seven 
hundred dollars; and section 2850 provides the method of 
setting off the homestead, by three disinterested freehold- 
ers, and after that is done, there are no further directions. 
In this case, the statutory directions have been fully and 
completely carried out. No other or further proceedings 
are required or provided for, and, therefore, the appellant, 
Sneider, insists that the subsequent proceedings in the 
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circuit court are unwarranted by law. precedent or author- 
ity. As soon as the appraisers under the statute had set 
off the property by metes and bounds, the same was re- 
leased from the lien of the attachment and execution, and 
the exemption law covered it.—See Hall v. Hough, 24 Ind. 
273; Revised Code, §§ 2280, 2281, 2284. 

If the property was liable, and the sheriff refused to 
levy and sell, the plaintiff had his remedy by rule, and if 
sold and the purchaser obtained the sheriff’s deed, he had 
his action of ejectment. 


JAMES Bonp, confra.—l. This proceeding rests upon the 
levy by attachment upon the property of the defendant. 
The property thus levied upon is subject to the action of 
the court, and the disposition of it within the control and 
power of the court. The proceeding is not exhausted 
until the final sale of the estate of the defendant thus 
brought before the court. 

The proceeding by attachment partakes in some degree 
of the nature of a proceeding in rem, in so far at least as 
to put the estate and right of the defendant which is levied 
upon, under the control of the court, for the two-fold pur- 
pose of preventing a sacrifice of the property of the de- 
fendant, and to enable the plaintiff, as far as possible, to 
collect his debt.—See Drake on Attachment, § 5. 

The sheriff, as an officer of the court, is subject to its 
control, and the court has a right to direct him as to the 
extent and manner of executing its process. The court 
has full right and power to control its own process. In 
strictness, the money made on an execution is to be 
brought into court for the further order of the court. 
Payment by the sheriff to the plaintiff is of later practice. 
Bingham on Executions, 226; vol. 138 Law Library. 

In Lankford v. Jackson, 21 Ala. 650, the court, in setting 
aside a sale made by a sheriff, on the ground of a gross 
sacrifice of the property of the defendant in execution, 
say: “ The court will never lend its process, or permit it to 
be improperly used to work injustice or oppression ; but if 
such use be made of it, the court will, by virtue of us 
power over ils officers, suitors and counsel, rectify the abuse, 
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and restore to the party injured that of which he has been 
deprived, either by fraud, negligence, or misconduct of its 
officers.” 

In the following cases, instances of the exercise of this 
control by courts over their officers and final process, and 
especially as to sales of property on execution, may be 
found: Mobile Cotton Press v. Moore, 9 Porter, 692; Aber- 
crombie v. Conner, 10 Ala. 293; McCullom v. Herbert, 18 
Ala. 291; Lee v. Davis, 16 Ala. 516; Henderson v. Sublett, 
21 Ala. 626. 

The court and its officers are the supreme arbiters of 
rights and remedies, and will, of course, deal carefully with 
the property of the citizen. Their power, arbitrarily exer- 
cised, through the sheriff as executive officer, if not sub- 
ject to the control of the court, would speedily become an 
engine of great oppression to the citizen. The court will 
always control its officers so as to secure a careful and just 
administration of the law. 

In this case, the doubt as to the extent to which the 
property was liable was likely to cause a sacrifice of the 
property, whereby both parties might suffer, the plaintiff 
lose his debt and the defendant his property. If the sale 
had so resulted, under the authorities above cited in our 
own State, the court would, on application, set aside the 
sale. 

It seems to be much better that the court should be per- 
mitted, on the application of its own officer or any other 
party in interest, by its order to prevent the delay and ex- 
pense of such proceedings by its previous order. “An 
ounce of prevention,” in such a case, “is worth a pound of 
eure.” ‘There are many decisions that motions of this 
character are now heard in place of the old remedy of 
audita querula—McDonald v. Falvey, 18 Wis. 571; Spof- 
Jord, 15 Wis. 475; Cooley v. Gregory, 16 Wis. 803; War- 
dell v. Eden, 2 Johns. Cases, 258. 

2. Was the order right on the merits? 

Section 2943 of the Revised Code authorizes attach- 
ments to be levied on “real estate, whether the same be a 
Jee simple or any less legal estate, or personal property of 
the defendant.” 
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“Sec. 2955. The levy of an attachment creates a lien in 
favor of the plaintiff upon the estate of the defendant so 
levied on, from the levy.” 

This lien is a fixed interest in the property somewhat in 
the light of a mortgage, or other encumbrancer.” 

In Lyon v. Sanford, 5 Conn. 544, the court held the 
attaching creditor a necessary party to a preclosure suit, 
as a party in interest. The court say: “It is true, that 
the lien acquired by an attaching creditor is not an interest 
in land ; and that it can not, as an interest in land, sepa- 
rate from the debt, be conveyed or assigned ; but like the 
lien or interest of a mortgage, a transfer of the debt on 
which the attachment issued, would also carry with it the 
lien ; and the purchaser of the debt on which the attach- 
ment issued would also acquire with it the lien, and by 
pursuing the suit to judgment and levying the execution 
on the land, would acquire all the rights of the original 
creditor.” 

The constitution forbids that any vested right shall be 
taken away by the legislature. A retroactive construction 
is abhorrent, and will not be permitted or given to a stat- 
ute unless its terms are imperative. The language of the 
act of the legislature is, that the increascd amount of 
property shall be exempt. It looks only to the future. 
There was no intention to take away a lien then existing 
by an execution or attachment then already levied. It is 
admitted that the legislature have the right to regulate and 
control the remedy and the forms of proceeding.— Ex parte 
Pollard, 40 Ala. 77. In this case, to exempt this property 
is to divest a right acquired by the plaintiff. 

If the court can give free force to the law by making it 
apply to future contracts, it will not, unless compelled by 
the language of the act, intend that the legislature meant 
to give the law a retrospective operation. The constitu- 
tion of 1867 expressly limits its exemption to future con- 
tracts. 

In Bronson v. Kinzie, (1 How. p. 321,) the court say such 
exemptions apply to “all future contracts.” 

Another objection to this law is, that the exemption is 
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too large. It has the effect to impair the obligation of 
eontracts. 

The cases of Watson v. Simpson, (5 Ala. 233,) and Fite- 
patrick v. Kdgar, (5 Ala. 503,) are put by the court upon 
the express ground that they were liens given by law only. 
Can this be said of a lien acquired by the acting party in 
taking out an attachment and causing an actual levy to be 
made? 

The cases of Lamar v. Gunter, (39 Ala.) and McEachin 
v. Reid, (40 Ala.) are distinguishable from this case. The 
attachments in those cases failed to take effect by reason 
of the death of the defendant and the insolvency of his 
estate, a contingency for which the law had made provis- 
ion when the plaintiff took out the attachment. 

In this case, the plaintiff is attempted to be subjected 
to an ex post facto law, passed long after he had acquired 
his lien under the attachment. 


B. F. SAFFOLD, J.—The sheriff asked the circuit court 
to instruct him whether he ought to sell, under an execu- 
tion, lands which the debtor claimed to be exempt from 
levy and sale under any legal process. The inquiry in- 
volves the question, whether a lien upon property obtained 
by attachment is removed by a law passed subsequently 
exempting the property from sale for the use of families. 
Is this such a matter as may be determined on motion and 
notice to the proper parties? The summary remedies au- 
thorized by statute are not applicable. The audita querela, 
though without well defined limits, seems to be confined 
to matters which might have been made available 
to the party during the progress of the cause, if then 
known or existing. ‘Thesummary relief upon motion which 
has taken the place of that writ, is directed to the preven- 
tion of an abuse of process, or some evident oppression of 
the plaintiff or officers of the court. In this case, the 
plaintiff might have moved for a rule upon the sheriff for 
not making the money, and thus brought the question be- 
fore the court upon the sheriff’s defense. But if the sheriff 
may be instructed by the court upon what property an ex- 
ecution may be levied in one case, why not in all? If the 








‘ 


134 ~ FORTY-FIFTH ALABAMA. 








inant nscaaaiatastiiisicas 


Maull v Vaughn. 


court had jurisdiction to instruct the sheriff as it did, its 
judgment would protect the officer and deprive the defend- 
ant of his action for damages. Yet we know such is not 
the case. We think the proceeding was unauthorized.— 
Hammer v. Freese, 19 Penn. 255. 

The original suit was commenced by attachment levied 
on the property in question in 1866. The judgment was 
obtained after the passage of the exemption law of Feb- 
ruary 19th, 1867. The lien of an attachment is one given 
by law.—Revised Code, § 2955. It may be taken away by 
law.— Watson v. Simpson, 5 Ala. 233; Hale v. Cummings & 
Spyker, 3 Ala. 398; Lamar v. Gunter, 39 Ala. 324; Ray v. 
Thompson, 43 Ala. 434. 

There is no constitutional exception to laws which ex- 
empt certain portions of a debtor’s property from execu- 
tion being so modified as to increase the exemptions, and 
the modifications made applicable to contracts previously 
entered into. “Regulations of this description have al- 
ways been considered, in every civilized community, as 
properly belonging to the remedy, to be exercised or not, 
by every sovereignty, according to its own views of policy 
and humanity.”—Cooley on Con. Lim. 287. 

As no jurisdiction of the matters in the transcript was 
obtained in the circuit court, the appeal is dismissed with- 
out costs. 





MAULL vs. VAUGHN. 
[ACTION ON PROMISSORY NOTE. ] 


1. Promissory note; what not sufficient consideration for.—A man dies in- 
solvent, leaving a widow and an infant child, and one horse, which is 
used by the widow as a plow and saddle horse, without letters of ad- 
ministration ; and an agent of a judgment-creditor of the husband ob- 
tains from the widow her promissory note, with surety, in settle- 
ment of said judgment, telling her that she was liable to pay the judg- 
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ment because she had so used the horse; and thereupon, without the 
widow’s request he receipts the judgment on the docket,— Held, that 
such promissory note is without consideration, and no action can be 
maintained thereon against the widow, and that being void as to the 
widow, the principal, it is also void as to her surety. 

2. Same; what sufficient consideration for.—If such a settlement be made 
and note given, and the judgment receipted at the instance and request 
of the widow, then the note would have been supported by a sufficient 
consideration. 

3. Same; what sufficient consideration to support promise.—In respect to 
the trouble, loss or ‘obligation taken upon himself, by a promisee, at the 
instance and request of the promisor, it is immaterial that the detri- 
ment or charge thus assumed is, in fact, of the most trifling descrip- 
tion; provided it be not utterly worthless, in fact and in law, it will be 
a sufficient consideration to support a promise. 

4, Contract; what sufficient to support.—If a contract be deliberately made 
without fraud, and with a tull knowledge of all the circumstances, the 
least consideration will be sufficient to support it ; but the assumption 
of a supposed liability, which, in truth, has no foundation, is nota 
sufficient consideration for a valid promise—a promise upon which an 
action can be maintained 


APPEAL from the Cireuit Court of Lowndes. 
Tried before Hon. J. Q. Srru. 


The facts are fully set out in the opinion. 


Warts & Troy, for appellant. —1. There was no consid- 
eration for the promise made by Mrs. Alford. The debt 
agreed to be paid was that of her deceased husband, for 
which she was in nu respect bound. She received no prop- 
erty of the estate of the husband, which was liable to pay 
his debts. ‘The horse was a work-horse, exempt from pay- 
ment of debts. Her promise was voluntary, without any 
consideration to support it.—See Jackson v. Jackson, 7 Ala. 
792; Williams v. Sims, 22 Ala. 512; Black, Ex’r, v. Martins 
21 Ala. 721; Mutledge’s Adm’r v. Townsend, Crane & Co., 
38 Ala, 712, and authorities there cited ; Same Case, p. 716. 

2. The promise was void under the statute of frauds. 
Our present statute of frauds requires “ the consideration” 
to be stated, when the promise is to account or be respon- 
sible for the debt, miscarriage or default of another.—See 
Rigby v. Norwood, 34 Ala. 129. 

There must be a valid consideration, as well as a written 
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promise, to be binding on a party promising to pay the 
debt of another.—See Rigby v. Norwood, supra; Rutledge 
v. Townsend, Crane & Co., supra. 

3. This was the debt of Cook Alford, the late husband of 
Mrs. M. A. Alford. She received no benefit from the payee 
of the note, and he incurred no injury, so that there eould 
be no valid consideration for the promise, so far as she was 
concerned. 

4, If there was no consideration for Mrs. Alford’s prom- 
ise, a fortiori there was no consideration for the promise of 
Maull, her surety. 

The part-payment made no difference. No estoppel 
could grow out of the payment; not one of the elements 
of an estoppel is shown. 


FaLKNER & Mouton, contra.—It is expressly decided in 
numerous cases that a benefit to the promisor or detriment 
to the promisee, however small, is a sufficient considera- 
tion to support a promise. And the law does not require 
that the consideration shall be adequate. It is enough, if 
it be valuable-—See Rutledge’s Adm’r v. Townsend, Crane 
& Co., 38 Ala. 706, (but especially 718, at bottom) ; Holt v. 
Robinson, 21 Ala. 107; Steele v. Brown, 18 Ala. 700; Sal- 
mons v. Roundtree, 24 Ala. 458; Erwin & Williams v. Er- 
win, 25 Ala. 236; Hatton’s Adm’r v. Jordan, 29 Ala. 266; 
Whiteside v. Jennings, 19 Ala. 784; 2 Amer. Lead. Cases, 
137, 138, and cases cited. 

It is contended, however, that G. C. Alford’s estate was 
insolvent, and that, therefore, the judgment was of no 
value. We insist that this makes no difference as to the 
principle above settled by authorities; the judgment was 
orignally founded on a sufficient consideration, and was a 
valid judgment and a valid claim against his estate, and 
gave the plaintiff in it @ right, and among other rights to 
have administration granted on the estate, and even to 
take the administration himself, and to bring suit for any 
property or claim of said estate, &.; all of which rights 
were surrendered by the giving of the note. 


PECK, C. J.—Upon first looking into this record, my 
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impressions were in favor of an affirmance of the judg- 
meut, but on a more careful examination of the bill of excep- 
tions, in which all the evidence and the charge of the court 
are set out, I am satisfied my first impressions were wrong. 

The action was commenced against Mrs. M. A. Alford, 
the widow of G. C. Alford, deceased, and appellant, E. G. 
Maull. 

The summons was returned not found, as to Mrs. Alford, 
and, as to he:, the suit was dismissed, and thereupon was 
prosecuted against said E. G. Maul! alone. 

The action is founded on a promissory note, made by 
Mrs. Alford, as principal, and appellant, her brother, as 
surety, dated the 13th day of October, 1865, for two hun- 
dred and eight dollars, and payable to one James Lam- 
bert, on the first day of January, 1866. 

The appellee is plaintiff, and the complaint states that 
the said note is his property. The defendant plead —1st, 
non-assumpsit ; 2d, failure of consideration ; and, 3d, that 
there was no consideration for the note sued on. 

On the trial, the evidence consisted of the said note and 
the oral examination of the defendant, and the depositions 
of the plaintiff and his brother, F. A. Vaughn, and dis- 
closes, substantially, the following case : 

The defendant, on his examination, stated that in 1859 
or 1860, the deceased bought a horse of said Lambert, and 
gave his promissory note for the same; that suit was 
brought on said note by said Lambert, in Tallapoosa 
county, and judgment recovered for more than two hundred 
dollars and costs, in the year 1862; that afterwards, in the 
same year, deceased departed this life, leaving his said 
widow and one infant child, but left no property, that he 
knew of, but one horse, which was used by the widow asa 
plow and saddle horse, until some time in 1863, when he 
was taken from her by the Confederate military authori- 
ties; that on the day the said note was given, plaintiff came 
to see Mrs. Alford, who was then living near defendant, and 
informed her that he was the attorney of said Lambert, 
the plaintiff in said judgment, and urged her to pay the 
same, and told her she was liable for the payment thereof, 
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by reason of having used said horse, so left by her hus- 
band, after his death; that Mrs. Alford was unwilling to 
pay said judgment; that he, defendant, was ignorant of 
the law, and thought she was liable to pay it, and persuaded 
her to settle it; that plaintiff then proposed to take the 
note of Mrs. Alford and himself in settlement of said judg- 
ment, and thereupon said note was given ; that the settle- 
ment of said judgment was the only consideration for said 
note; that defendant had paid to plaintiff’s brother thirty 
dollars on said note, and promised to pay the remainder if 
he would leave the note with Judge Falkner, but he failed 
todoso; and said Falkner, as plaintiff’s attorney, brought 
this suit; that no administration had been granted on the 
estate of said deceased. 

The plaintiff, in his deposition, states that said note was 
given for and in consideration of said judgment, interest and 
costs ; that on giving said note said judgment was satisfied, 
he thought, by giving a receipt to said parties; and that 
he had, afterwards, satisfied said judgment by receipting 
the same on the docket. 

He admits the payment of the thirty dollars on said note, 
to his brother as his agent; that on the day the note was 
given, defendant promised to pay the same punctually, and 
certainly during the winter of 1865; and that he was the 
owner and holder of said note. 

Plaintiff ‘s brother, F. A. Vaughn, says, in his deposition, 
the note was given for a horse, or on a judgment on a note 
given for a horse; that about the 10th of January, 1866, 
defendant paid to him, as agent for plaintiff, thirty dollars 
on said note; that at the time of said payment, he said 
the reason he did not pay the whole of it, was in conse- 
quence of his failure to sell cotton, and his disappointment 
in getting money, and if he would leave the note with Judge 
Falkner, of Montgomery, he would sell some cotton soon 
and pay it. 

On this evidence, the court gave substantially the follow- 
ing charge to the jury: If you find, from the evidence, that 
one Lambert sold a horse to George C. Alford, in his life 
time, and the promissory note given for the purchase of 
the horse was reduced to judgment, in the cireuit court of 
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Tallapoosa county ; and you find that although George C. 
Alford left no estate, except a horse, and that no money 
could be made on a judgment against his estate; and if 
you find, further, that when the judgment debt was pre- 
sented for payment to the widow of George C. Alford, by 
the agent of the plaintiff in said judgment, and that there 
was no legal liability on the part of the widow of George 
C. Alford to pay the judgment debt, yet, if you find that 
the widow of George C. Alford and Edward G. Maull, her 
brother and co-defendant in this action, to prevent and 
stop further prosecution of the judgment by plaintiff, and 
to avoid taking out administration, and, in consideration 
of the judgment and costs against George C. Alford, de- 
‘ ceased, which is cancelled, made and executed their cer- 
tain promissory note, in writing, being the same sued on 
in this action, and delivered the same to plaintiff, you may 
find for the plaintiff, and assess his damages at the amount 
of the note and interest, less the credit and interest on the 
credit. 

To this charge the defendant excepted, and thereupon 
asked two charges in writing, which were refused by the 
court, and he excepted. 

The case comes here on the defendant’s appeal, and he 
assigns for errors, the charge given and the refusal of the 
court to give the charges asked. 

The view taken of the charge given by the court renders 
it unnecessary to consider the charges refused, and, there- 
fore, no further notice is taken of them in this opinion. 

To entertain the charge given, it must be held—lIst, that 
the further prosecution of the said judgment by said Lam- 
bert, against the estate of said George C. Alford, deceased, 
would either have injured Mrs. Alford, the widow, or ben- 
efitted the said Lambert ; or, 2d, that the receipting of said 
judgment, as stated, under the circumstances, was a detri- 
ment to said Lambert, or a benefit to Mrs. Alford, other- 
wise, the note described in the complaint is without con- 
sideration, and so no action can be maintained on it. 

Ist. The further prosecution of the said judgment would, 
necessarily, have required an administration on the estate 
of said George C. Alford, deceased. 
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How could either have injured Mrs. Alford, the widow ? 
As far as the evidence shows, she had nothing in her pos- 
session belonging to the estate that was subject to the pay- 
ment of her deceased husband's debts. 

The horse left by him at his death was clearly exempted 
from the payment of his debts.—Rev. Code, § 2061. 

But, even if this horse was not so exempted, it was law- 
ful for the widow to use him until an administration was 
granted, without in any wise subjecting herself to any lia- 
bility for the debts of her husband, as executrix in her own 
wrong, or otherwise. We are, therefore, unable to see how 
she could be injured or suffer any loss by the further pros- 
ecution of said judgment, or the granting of administra- 
tion on said estate. 

Would the said Lambert have been benefitted by the 
further prosecution of said judgment? If the deceased 
left no estate or property but the said horse, and no money 
could be made on the said judgment, it is difficult to per- 
ceive how he would have been benefitted by the prosecu- 
tion of a worthless judgment. 

2d. Did he suffer any detriment by the receipting of the 
judgment, as stated in the plaintiff’s deposition? It is 
insisted that, thereby, a valid judgment was discharged and 
satisfied, and that that was a detriment to him, although 
the estate was insolvent, and nothing could be made on the 
judgment. 

If this had been done at the instance and request of 
Mrs. Alford, we might be disposed to hold it a sufticient 
consideration to support the note.—Chitty on Contracts, 
p. 32, (7th American, from the 8d London edition.) This 
author says, in respect to the trouble, loss, or obligation 
which a promisee takes upon himself, at the promisor’s re- 
quest, itis immaterial that the detriment or charge thus 
assumed is, in fact, of the most trifling description, pro- 
vided it be not utterly worthless in fact and in law. 

That, however, is not this case; but so far from it, that 
Mrs. Alford not only did not request the plaintiff, as the 
agent of said Lambert, to discharge said judgment, but did 
not admit her liability to pay it, and was unwilling to give 
this note, and was only induced to give it after being 
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thereto urged by plaintiff, and assured by him that she had 
become liable to pay it, because she had used said horse, 
as stated, after the death of her husband. 

Whether the defendant was honest in his representations 
to Mrs. Alford, can not, perhaps, be known; but it is cer- 
tain, if honest, he was grossly mistaken, and it is equally 
as certain that common justice requires that neither he nor 
his principal should be permitted to derive any benefit by 
his false representations, even if ignorantly made, at the 
expense and loss of the party deceived by them. 

We think this by no means an immaterial fact, to be 
taken into the account in determining the question, whether 
the said note is supported by any sufficient legal consid- 
eration. 

If the payee of this note really sustained any injury or 
detriment by the receipting of said judgment, it should not 
be forgotten that it was a matter of his own seeking, through 
his agent, and that he was not moved to it by the request 
or at the instance of Mrs. Alford or the defendant. 

She did not, when first approached on the subject, re- 
cognize any liability on her part to pay her husbard’s 
debts, and it is manifest, to say the least of it, that the 
note was given in utter ignorance of the law on the sub- 





ject. 

If a contract be deliberately made, without fraud, and 
with a full knowledge of all the circumstances, the least 
consideration will be sufticient to support it.—T'rain v. 
Gold, 5 Pick. 384. But the assumption of a supposed lia- 
bility, which has no foundation in law or fact, is not a suf- 
ficient consideration for a promise, upon which an action 
can be maintained.— Cabot v. Haskins, 3 Pick. 83. That is 
this case. The supposed liability of Mrs. Alford to pay 
the debts of her deceased husband, had no feundation 
either in law or fact. She was under no legal, or even 
moral obligation, to do so' Therefore, the note given for 
that purpose, under the circumstances, being urged to it 
by the false representations of the plaintiff, is without any 
legal consideration, and no action can be maintained on it 
against her; and, being void as to Mrs. Alford, the princi- 
pal, it can not be valid as to the defendant, E. G. Maull, 
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who is merely her surety. We hold, therefore, that the 
court below misapprehended the law, in the charge given 
to the jury ; and for this error, the judgment is reversed 
and the cause remanded for another trial. 





WILSON et at. vs. ISBELL. 


[ BILL IN EQUITY TO ENJOIN COLLECTION OF JUDGMENT ON BILL OF EXCHANGE. ] 


1. Acceptor, primarily is principal debtor.—The acceptor of a bill of ex- 
change is the principal debtor thereon, and as such is primarily liable 
to a bona fide holder and owner of the same, whether he be an accom- 
modation acceptor, or an acceptor for valuable consideration. 

2. Judgment of court below; merged in judgment of supreme court on 
afirmance.—A judgment rendered by a circuit court during the exist- 
ence of the Confederate government in this State, which was after- 
wards carried by appeal to the supreme court of the State during the 
Provisional government established after the close of the war, and 
affirmed in that court, becomes merged in the judgment of the supreme 
court upon affirmance in that court, and is valid and must be enforced. 

3. Same; what does not discharge acceptor of bill of exchange from pay- 
ment of such judgment.—The failure of the owner of such bill of ex- 
change, who has obtained judgments thereon against the maker and 
endorser, to press the collection of these judgments against them 
during the existence of the Confederate government in this State, until 
the maker and endorser became insolvent, does not discharge the ac- 
ceptor from payment of the affirmed judgment against him. 


APPEAL from Chancery Court of Talladega. 
Heard before Hon. B. B. McCraw. 


The opinion contains the facts. 


Morean & Laps ey, for appellants, contended that no 
valid judgment had been rendered against the appellants, 
and that according to the line of argument laid down in 
all the opinions of the present court, from Coleman v. 
Chisholm down to Martin v. Hewitt, such judgments could 
not be enforced by the courts of the present State govern- 
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ment, until ratified or in some manner legalized (if this 
can be done,) by the political department of the govern- 
ment. Ordinarily, the affirmance of a judgment by the 
supreme court merges the judgment of the lower court in 
that of the supreme court, but this merger includes only 
the parties, sureties, &c.; its effect is not to render 
a new and distinct judgment which extinguishes that 
of the inferior court, but combines the two as to every 
thing except the costs of this court. If the judgment 
when rendered had no validity, its affirmance by the su- 
preme court could not give it validity. When is such a 
judgment valid? Was it valid only from the date of its 
affirmance, and invalid before that date? If the judgment 
was always valid so as to support execution, then the de- 
fendant is entitled to make all the defenses and claim all 
the benefits under the same, as if it had been rendered by 
a valid court. Isbell is estopped from denying the juris- 
diction, &c., of the court whose aid he invoked, and after 
voluntarily going into such court and obtaining judgment 
there, he can not be heard to say that it had no right or 
power to enforce the collection of its judgment. It must 
amount to this, that he had no valid judgment, or that he 
had a valid judgment and was bound to exercise due dili- 
gence in its collection. On either hypothesis, complain- 
ants below are entitled to relief. 

The facts charged show that Wilson was only surety for 
Wilson.—See 82 Ala. 456; 16 Ala. 398; 1 Ala. 565; Fell 
on Sureties, 218. 

The relation of principal and surety obtains as well 
after as before judgment.—6 Ala. 718. 

It is settled in this State, since the case of Bruce v. Ed- 
wards, 1 Stewart’s Rep., that where a surety gives verbal 
notice to the creditor to proceed to collect his debt out of 
the principal debtor, and he fails to proceed, and in con- 
sequence thereof the principal becomes insolvent, or the 
surety sustains any other injury by the delay, he is thereby 
discharged.—Strader v. Houghton, 9 Por. 334; Pickens v. 
Yarbrough, 26 Ala. 417 ; State Bank v. Walker, 20 Ala. 512; 
Herbert & Kyle v. Hobbs & Fennel, 3 Stew. & Por. 9; Pain 
v. Packard, 13 Johns. 174. 








144 FORTY-FIFTH ALABAMA. 





Wilson et al. v. Isbell. 





The relation of principal and surety can always be 
shown by parol evidence. It is a question of proof, not- 
withstanding the apparent relaticns of the parties.—Sher- 
rod v. Rhodes, 5 Ala. 683; Pollard v. Stainton, ib, 451. 

If Wilson is entitled to relief on the facts stated in the 
bill, his remedy is necessarily in the chancery court. The 
events on which the right of discharge arises, occurred 
after the judgment in the circuit court. These facts could 
not appear on the record when the case was taken to the 
supreme court. 

Wilson was entitled to have the validity of the judgment 
of the circuit court tested on appeal. The exercise of this 
means of legal defense against the judgment of the circuit 
court, could not debar him from a distinct ground of 
equitable defense against the judgment, arising after it 
had been rendered. 


L. E. Parsons and J. W. BisHop, contra. (Appellee’s 
brief did not come into the Reporter’s hands.) 


PETERS, J.—This is a bill filed in the chancery court 
of Talladega county, in the year 1869, by Wilson, as the 
acceptor of a bill of exchange, and the sureties on his ap- 
peal bond, to restrain the indorsee, Isbell, who is the 
owner of the bill of exchange, from enforcing the collec- 
tion of a judgment against them in favor of Isbell. This 
judgment purports to have been rendered in a circuit 
court, sitting in said county of Talladega, in the year 1861, 
and from which Wilson took an appeal to the supreme 
court of this State in 1867, when said judgment of said 
circuit court was by said supreme court affirmed, and judg- 
ment was thereupon rendered against the appellant, Wil- 
son, and the sureties on his appeal bond, for the amount 
of the affirmed judgment, damages and costs, in favor of 
said Isbell. The bill of exchange was drawn by Mickle, 
on Wilson, who accepted it, and indorsed by Cook, and ne- 
gotiated by Mickle to Isbell for valuable consideration. It 
was dated at Talladega, Alabama, on the 24th day of No- 
vember, 1860, and payable in ninety days after date, at 
Isbell’s office, in said town of Talladega, Alabama. It was 














JANUARY TERM, 1871. 145 


Wilson et al. v. Isbell, 








drawn for the sum of eighteen hundred and sixty-eight 
dollars and ninety-seven cents. At the maturity of the 
pill of exchange, the parties to it failed to pay it. It was 
protested, and the liability of all the parties duly fixed. 
Isbell, the indorsee and owner of this bill of exchange, 
sued all the parties to it in separate actions, and obtained 
judgments against each, in a circuit court held in said 
county of Talladega, in this State, in 1861. These judg- 
ments were by default. On the first day of August, 1867, 
Wilson, the acceptor of said bill of exchange, took an ap- 
peal on the judgment against him in favor of Isbell, to the 
supreme court of this State, aud gave bond on such appeal 
to suspend said judgment against him, with Haydon and 
Woodward as his sureties. In the supreme court, said 
judgment was affirmed at the June term thereof, in 1868, 
and the proper judgment was there rendered against all 
the parties appellant in said appeal. The bill of com- 
plainant in the court below alleges, also, that said Wilson 
was merely the accommodation acceptor of said bill of ex- 
change, and that said Cook was but an accommodation 
indorser thereon, and these facts were known to said Isbell 
when said bill of exchange was negotiated to him. The 
bill was made and put in circulation solely for the benefit 
of Mickle, the maker thereof. It was also averred that 
said bill was for money loaned by Isbeli to Mickle, and 
that said loan was to some extent usurious, but for what 
exact sum is not precisely stated. This usury was included 
in the bill of exchange. But it is not pretended that this 
was unknown to complainant Wilson at the time of the’ 
trial at law. It was also averred, that after the judgments 
against Cook and Mickle were rendered, executions were 
issued in each case for the collection thereof, and placed 
in the hands of the sheriff for collection. This was done 
in December, 1861. Afterwards, Isbell caused this indorse- 
ment to be made in one case, to-wit: “The sheriff is 
authorized to return this execution without making the 
money. Ist April, 1862: Cruikshank, plff’s att’y”; and 
on the other Isbell himself made the indorsement in these 
words: “ The sheriff is instructed to return this execution 
without making the money. May 8, 1862: James Isbeil.” 
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While these executions were in the sheriff’s hands, each of 
the defendants had property subject to the same sufficient 
to have satisfied the same. All this was done without the 
knowledge or consent of Wilson. No other executions 
were ever issued on these judgments prior to the death of 
each of said defendants. Cook died in May, 1863, and 
Mickle in the spring of 1864. Their estates have been 
regularly administered, and have each turned out to be 
insolvent, and said judgments have never beea presented 
as claims against their respective estates. Besides this, 
the bill states that Wilson, in February, 1863, urged and 
requested Isbell to proceed to collect judgments against 
said Cook and said Mickle, and at the same time notified 
him that they each had property in their possession sub- 
ject to levy and sale under /i. /a., sufficient to pay the same, 
but Isbell would uot agree to proceed with said collection 
of said judgments by execution, but said he would do so 
in some other way. It is also charged, that with due dili- 
gence Isbell could have collected said judgments by issuing 
executions thereon, but neglected and refused to do so, 
contrary to the request of Wilson, until their collection 
was impossible. 

Isbell answered the biil of complaint, and denied all the 
allegations upon which the equity of the case is presumed 
to rest. But as the bill was dismissed for want of equity, 
a further recital of the matters contained in the answer is 
deemed unnecessary for the disposal of the cause in this 








court. 

On the hearing, the chancellor dissclved the injunction 
which had been granted in the case, and dismissed the bill 
for want of equity. From this decree an appeal is taken 
to this court. 

Courts of equity found their decrees upon the allega- 
tions of the bill. Ex facto jus oritur.—Coke, 2 Inst. 479, 
They regard the facts in the light that the parties them- 
selves have treated them. Here there is no pretense that 
the judgments rendered in 1861 were invalid against any 
of the parties. As I understand the statements of the bill, 
they are treated throughout as valid proceedings. The 
complainant, Wilson, charges that he urged and requested 
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that executions should have been issued thereon in the 
cases of Cook and Mickle, and that a failure to do so has 
occasioned a failure to collect them; that they are such 
claims as should have been presented to the respective rep- 
resentatives of Cook and Mickle, who have since died. 
This could not have been required if these judgments were 
nullities. The judgment against Wilson was also treated 
as valid, by making it the basis of an appeal to the su- 
preme court in 1867. The argument, then, of the learned 
counsel for the appellants on this question, is without the 
record.— Weathers v. Spears, 32 Ala. 481. But if it were 
not, and these judgments were invalid, they might be set 
aside in a court at law, and the remedy in chancery would 
not lie.—Johnson v. Johnson, adm’r, 40 Ala. 247; Summer- 
sett v. Summersett’s adm’r, Ib. 596; McClure v. Colclough, 
6 Ala. 492. 

I shall therefore omit any further notice of this very 
difficult question, and proceed at once to consider what I 
conceive to be the merits of the case made in the bill. 
The validity of the judgments of this court during the Pro- 
visional government of this State, after the suppression of 
the rebellion, can not now be questioned. They are to be 
regarded as valid.— Weaver v. Lapsley, 43 Ala. 224; Powell v. 
Boon & Booth, 43 Ala. 459. And the judgment of affirmance 
in the case of Wilson v. Isbell, in this court, at the June 
term, 1868, is the final and controlling judgment in the 
cause. It merges the judgment of the circuit court, on 
which the appeal was taken, into itself, whatever may have 
been the defects of that judgment before.— Wiswell et al. 
v. Munroe, 4 Ala. 9-19; Duncan, adm’r, v. Hargrove et al., 
22 Ala. 150; Rev. Code, § 3500. And unless it is shown 
that there is some equitable objection to the sufficiency of 
that affirmed judgment, it must be enforced. No such ob- 
jection is shown in complainant’s bill in the court below. 
The acceptor of a bill of exchange is not to be regarded 
as the surety of‘the maker or the indorser of such bill. 
He is a party primarily liable to the bona fide holder and 
owner. “The acceptor of a bill,’ says Chancellor Kent, 
“is the principal debtor, and the drawer the surety, and 
nothing will discharge the acceptor but payment or a re- 
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lease. He is bound, though he accepted without consider- 
ation, and for the sole accommodation of the drawer. 
Accommodation paper is now governed by the same rules 
as other paper. This is the latest and the best doctrine, 
both in England and in this country.”—3 Kent’s Com. 86, 
(marg.); Lowe v. Chifney, 1 Bing. N. C. 267; Price v. Neal, 
3 Burr, 1354; Levy v. Bank United States, 1 Binn. 27 ; Ca- 
nal Bank v. Bank of Albany, i Hill, 257; Fenton v. Pocock, 
5 Taunt. 192; Bank of Montgomery County v. Walker, 9 
Sergt. & R. 229; Murray v. Judah, 6 Cow. 484; Clopper v. 
The Union Bank of Maryland, 7 Harr. & John. 92; Curch 
v. Barlow, 9 Pick. 547; Grant v. Ellicot, T Wend. 227; 
Marr v. Johnson, 9 Yerg. 1; Moody v. Findley, 43 Ala. 167. 

This court will take judicial notice of the general facts 
of the judicial] and political history of the State, as a part 
of the current events of the times. It will, therefore, re- 
cognize the suspension of the executions issued on the 
judgments in favor of Isbell against Cook and Mickle, in 
1862, not as a voluntary act of Isbell, but as a necessity 
he could not well avoid. At that time, the constitutional 
powers of the State were so obstructed and hindered that 
the plaintiffs in such judgments were compelled, if they 
proceeded at all in an attempt by execution to enforce 
their collection, to do so in the manner that the insurgent 
authority prescribed. There was no other then in force in 
this State. This authority required the plaintiff, Isbell, in 
the judgments against Cook and Mickle, to accept in satis- 
faction of these judgments an illegal and worthless cur- 
rency, or the suspension of his right to collect the same by 
execution. He was not bound to accept the worthless or 
illegal currency, and the insurgent authority interposed to 
prevent the collection, by legal process, of any other. 
The law forces no one to do a vain, or useless, or impossi- 
ble thing. It would have been both useless and vain, and, 
so far as the then regnant power was concerned, an unlaw- 
ful thing, to have attempted to enforce the collection of 
these judgments, in legal funds, before the overthrow of 
the rebellion in this State. Then, had the acceptor, Wil- 
son, really occupied the position of a surety on the bill of 
exchange, this suspension of the executions, as above said, 
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would not have discharged him.— Bank of Augusta v. Earle, 
13 Pet. 519, 590, Taney, C. J., arguendo ; Jones v. Walker, 
2 Pa. 694; Solomon c& Boullemet v. The State, 28 Ala. 83; 
Whitworth v. Oliver, 39 Ala. 286; Jeffries et al. v. The State, 
39 Ala. 655; 1 Greenlf. Ev. $$ 4, 5, 6; An Act to Regulate 
Judicial Proceedings, Dec. 10, 1861, $$ 1, 2, 3, 4,5; Pam. 
Acts Reb. Leg. in Ala. 1861, p. 33, et seg. No. 33; Const. 
U.S. Art. I, § 10, cl. 1; Paschall’s Ann. Const. U.S. p. 
153, et seq.; Wingate’s Max. 600; McGar v. Williams, 26 
Ala. 469, 485; Glover v. Taylor, 41 Ala. 124, 128; Martin 
v. Pope, 6 Ala. 543; Sawyer v. Bradford, 6 Ala. 572; Car- 
penter v. Devon et al., 6 Ala. 718; Cox v. Mobile & G. R. RB. 
Co. 37 Ala. 320, 323. 

That the bill of exchange was effected by a usurious 
consideration, could have been pleaded at Jaw. When this 
is omitted, as was done here on the trial at law, equity will 
not afford relief.—McCollum v. Prewitt, 837 Ala. 573; 3/7 
Ala. 320, supra. 

The court below did not err in dissolving the injunction 
and dismissing the bill for want of equity. The decree of 
the chancellor is therefore affirmed, at the cost of appel- 
lants in this court and in the court below. 





BROWN’S HEIRS vs. POWELL, Avw’r. 
, 
[CONTEST ON APPLICATION TO SELL LANDS OF DECEDENT FOR DISTRIBUTION. ] 


1. Abatement, plea in; when may be, stricken from files before being dis- 
posed of.—If a plea in abatement is filed, and afterwards, before the 
plea in abatement is disposed of, the defendant pleads in bar to the 
action, and the parties thereupon proceed to prepare the case for trial 
on the merits, the plea in abatement will be held to be waived, and it 
may be stricken from the files without error, 

Plea; what, bad on demurrer.—In an application by an adminstrator 
to sell the lands of his intestate for distribution among the heirs, be- 
cause the same can not be equitably divided, &c., a plea that certain of 
the heirs have received advancements to the amount of their distribu 
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tive shares or interest in the estate, and that by excluding the heirs so 
advanced to, the lands can be equitably divided among the remaining 
heirs, is bad on demurrer.—(Sarroxp, J., dissenting. ) 
3. Sale of decedent's lands for distribution ; what real issue on trial of ap- 
plication for.—In such a proceeding, the real issue is, can the lands be 
equitably divided among all the heirs without a sale; therefore, evi- 
dence that some of the heirs have been advanced to to the full amonnt 
of their interest in the estate, and by excluding them the lands can be 
equitably divided amongst the other heirs, is irrelevant, and may be 
excluded on the trial.—(Sarroxp, J., dissenting. ) 

Same ; practice as to amendment and continuance in such a proceeding, 
On the hearing of such a proceeding, the court may, in its discretion, 
permit an amendment of the petition, and if thereby a contestant is 
embarrassed in his defense, or the condition of the case is sc changed 
as to render new pleas or further evidence necessary, the court, on his 
application, should postpone a further hearing of the case, and give 
him time and leave to file new pleas and to take further evidence. 

&. Same, judgment of probate court in such proceedings ; when only will be 
reversed.—In a proceeding of this sort, it is the peculiar province of 


~ 
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the court to judge of the credibility and sufficiency of the evidence, 
and unless the record shows that the court was in this clearly mis- 
taken, the judgment or decree should not be reversed on the ground 
that the evidence is incredible or insufficient. 


AppEAL from Probate Court of Tuskaloosa. 
Tried before Hon. Witi1aAm MILLER. 


The decree in this case was rendered by the probate 
court of the county of Tuskaloosa, ordering the sale of the 
lands of the estate of John A. Brown, deceased, for divi- 
sion, because the same could not be equitably divided 
amongst the heirs. 

The application was made by the appellee, the adminis- 
trator de bonis non of said estate. The application was re- 
sisted by appellant, one of the heirs at law of said 
deceased. 

On the day appointed for the hearing of such applica- 
tion, the said appellant, Newburn H. Brown, appeared and 
pleaded in abatement of the application the following 
plea: “Newburn H. Brown, one of the heirs and distribu- 
tees of said estate, pleads in abatement of said petition, 
that at the time said petition was filed, there was another 
petition pending in the same court, in the name of the 
same petitioner, to sell the same lands, for the same pur- 
pose, and that the said petition has never been dismissed, 
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or otherwise finally disposed of, and that the said other pe- 
tition is still pending in said court. The said Newburn H. 
Brown prays that the proceeding to abate which this plea 
is filed, may be abated.” This plea is sworn to, and ap- 
pears to have been filed on the twelfth day of April after 
the applicaticn was made. 

After the filing of this plea in abatement, at the July 
term of the court, without any disposition having been 
made of the plea in abatement, the said contestant filed 
two pleas to the merits ; the first is a general denial of all 
the allegations of the application or petition; the second 
alleges, in substance, that certain of the heirs had, by way 
of advancements, received their full share of the said es- 
tate, and that, these heirs so advanced being excluded, the 
lands could be equitably divided amongst the other heirs 
without a sale. 

The administrator demurred to this plea and assigned 
the following causes of demurrer, to-wit: Ist, there is 
nothing in the plea denying the allegations of the petition ; 
2d, the said plea does not deny that Randall R. Brown, 
L. D. Brown and Lucey E. Miller are heirs at law of said 
John A. Brown; 3d, there is nothing in the orders or de- 
crees mentioned in said plea that affects this proceeding ; 
4th, that the matter alleged in said plea is not material to 
the issue to be tried. 

The proceeding, after the filing of the demurrer, appears 
to have been continued from time to time to the 14th of 
July. In the mean time, both parties proceeded to take 
depositions and to prepare the case for a hearing on the 
merits. On that day, the contestant was permitted to 
amend his second plea. as follows, to-wit: “And the said 
N. H. Brown further avers that the said lands, belonging 
as alleged, to the said estate of John A. Brown, deceased, 
can be equally divided between the heirs of said decedent, 
without a sale thereof.” 

The demurrer to the second plea was then sustained, 
and the contestant excepted. The proceeding seems then 
to have been continued to the 10th day of August, when 
the cause came on for a final hearing. After the adminis- 
trator had introduced and read certain deeds in evidence, 
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to prove that the title to the lands proposed to be sold was 
in the decedent at the time of his death, he was, on hig 
motion, allowed to amend his petition, by adding thereto 
another half quarter section of land, not mentioned in the 
original petition, and the contestant excepted. This half 
quarter of land was a part of the lands described in the 
deeds that had been read in evidence. On the calling of 
the case, the administrator moved the court to strike from 
the files the said plea in abatement. The motion was 
granted, the plea stricken out, and the contestant excepted. 
After this plea was stricken out, the administrator asked 
the leave of the court to dismiss the proceeding referred 
to in the plea in abatement, as pending when the petition 
in this case was filed. Leave was given, and the proceed- 
ing was dismissed. During the progress of the trial, the 
court, on the administrator’s motion, excluded certain an- 
swers of the witnesses Robinson and Simpson, who had 
been examined by the contestant, and the contestant ex- 
cepted. These answers tended to show, that by excluding 
the heirs who, as it was alleged, had received advance- 
ments, the lands could be equitably divided amongst the 
remaining heirs. The court, also, on the motion of the 
administrator, excluded certain decrees of said court, here- 
tofore made, showing the sums that had been received as 
advancements by certain of the heirs of said estate, and 
also showing that Randall R. Brown, one of said heirs, 
was entitled to no distributive share of said estate, be- 
cause, on a proceeding instituted to ascertain what he had 
received as advancement, he had refused to answer, deny- 
ing that he had received any advancements. To the ex- 
clusion of the decrees contestant excepted. After hearing 
the evidence in the ease, all of which is set out in the bill 
of exceptions, and after argument of counsel, the court 
rendered a decree ordering a sale of the lands, and the 
contestant excepted. From said decree the contestant has 
appealed to this court, and assigns the following errors, 


to-wit : 
1. The striking out of the plea in abatement. 
2. In sustaining the demurrer to the second plea. 
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8. The exclusion of the court records, and other testi- 
mony, to which exception was taken. 
4, The amendment of the petition for the sale of the 


land. 
5. The decree of the court ordering a sale of the lands. 


SoMERVILLE & McEacatn, for appellant.—1. The probate 
court erred in overruling the plea in abatement, or in strik- 
ing it off the file. The record shows the pendency of the 
same cause of action, in the same court, and between the 
same parties, undismissed. This was proper ground for 
abatement by plea.— Rood v. Esclava,17 Ala. 430; 1 Ch. 
Pl. 453; Dean v. Massey, 7 Ala. 601. The pretext for 
striking out this plea was, that the defendant, who put in 
the plea, had waived it by filing direct and cross-interroga- 
tories to certain witnesses, whose depositions had been 
taken in the cause. This was to hold that the mere prepa- 
ration of proof in @ cause, was an appearance. It would be 
as proper to construe the mere subpoena of a witness into 
an appearance—a ruling which would make the delays of 
the law dangerous to the administration of justice. 

The true test is, did the contestant intend to waive the 
defect pleaded in abatement, or to appear to the action? 
In Nabors v. Nabors, 2 Porter, 167, the court held that the 
giving of a replevy bond was not an appearance, and did 
not waive a plea in abatement. They say: “It was not 
such a voluntary act as manifested an intention to waive the 
defect of the writ, and can not be insisted on as such.” 

2. The sustaining of the demurrer, and the exclusion of 
the testimony of the witnesses Forrester, and others, and 
of the court records, showing such advancements to three 
of the heirs as /e/t them no interest in the lands sought to be 
sold, raise, in effect, the same point. 

‘The plea to which the demurrer was sustained, alleged, 
as the decree of the probate court showed, that under a 
statutory proceeding discovering advancements, it was ad- 
judged, in accordance with the statute, (Rev. Code, § 1908,) 
upon the failure of one of the heirs to answer, that he had 
received his full proportionate share of the estate, and had 
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no interest whatever therein. Also, that similarly large ad- 
vancements had been discovered against two other of the 
heirs, Lucy E. Miller and L. D. Brown, and that the value 
of the land and assets was such that they would be en- 
titled to nothing from said estate, and therefore had no 
interest in the lands sought to be sold. The evidence ex- 
cluded sought to prove the value of the lands, and to show 
that upon excluding R. R. Brown, or Lucy E. Miller and 
L. D. Brown, the said lands could be equitably divided 
among the other heirs—really and in fact the only ones in- 
terested—without a sale thereof. The plea and the evi- 
dence offered were ruled out, as irrelevant. 

Section 2221 of the Revised Code authorizes a sale of 
the lands of an estate only when the same “can not be 
equitably divided among the heirs or devisees.” Section 
3106 states what allegations and proof are admissible to 
authorize a partition of lands among tenants in common; 
and the two statutes being in pari materia, must be con- 
strued together. The contestant could clearly defeat the 
petition in the probate court, by showing that the land in 
question could be equitably divided or partitioned, and to 
do this, section 3106 requires the party to state the “ per- 
sons interested,” aud “the interest of each person.” 

If three of the heirs were not interested, by reason of 
large advancements, consuming their entire interest in the 
estate, it was perfectly relevant to show it, because the 
land might probably have been equitably divided among 
the others who were interested. The law is, that evidence 
“is admissible if it tends to prove the issue, or constitutes 
a link in the chain of proof,” (2 McLean, 56); that “ evi- 
dence pertinent to the issue cannot be rejected,” (Sims v. 
Grazener, 14 Ala. 695); or, as laid down more generally in 
a New York case, ‘‘ Under a denial of the allegations in 
the complaint, the defendant may introduce any evidence 
which goes to controvert the facts which the plaintiff is 
bound to establish in order to sustain his action.” —An- 
drews v. Bond, 16 Barb. 653; 1 Halst. Law Ev. p. 113, 
§ 188; also, p. 117, § 171. 

In addition to these objections, the record shows that 
minors are interested in the lands for the sale of which the 
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petition was filed; and in such case, the statute requires 
the exercise of the most guarded discretion and care. 
Rev. Code, § 2225. 

8. The court erred in allowing the amendment to the 
petition. The witnesses were interrogated as to the lands 
by designating the numbers by ranges, townships and sections, 
and they only proved, if they proved anything, that such 
lands, so designated, could not be equitably divided—not 
that the lands in the amended petition could not be di- 
vided, but other and different lands, and a less amount by 
measurement. Zhe proof does not sustain the amended peti- 
tion. The witnesses might testify differently, if interro- 
gated as to the lands therein described. It is possible 
that the lands first described might not be equitably par- 
titioned, and that those set forth in the amended petition 
might be. 

4, The testimony does not show that “ necessity” for the 
sale of the land in question, required by section 2225 of 
the Revised Code, where the interests of minor heirs are 
involved, as in the present case. 


Martin, and Van HoosE & Powet., contra.—l. The de- 
murrer to second plea was well taken, and properly sus- 
tained by the court. Before amendment, it contained no 
denial of the allegations of the petition, and evolved no 
issue. After amendment, the plea was still bad; it was 
argumentative. 

2. If, however, the court erred in sustaining the de- 
murrer, it will not lead to a reversal of this cause; “ error, 
without injury,” as this court has repeatedly decided, “will 
not work a reversal in appellant’s favor.” —See Shepherd’s 
Dig. “ Error and Appeal,” p. 568. As the first plea put in 
issue every matter which appellant sought to develop by 
his second plea, he sustained no injury whatever. 

3. ‘The witnesses examined on behalf of plaintiff and de- 
fendants did not undertake to describe the lands of dece- 
dent by their “numbers.” They claimed to be familiar 
with the lands owned by intestate, and of which he was 
seized and possessed at the time of his decease. 

4. As the probate court was not determining the matter 
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of advancements to the heirs at law; and as the court 
could not know, until after the sale by the administrator, 
what was the value of the estate, the decrees rendered in 
reference to advancements to Randall R. and L. D. Brown, 
and Mrs. Lucy E. Miller, were not matters of evidence 
pertinent to the issue, and were properly excluded by the 
court. 

5. The exclusion of impertinent and immaterial evidence 
is no ground of reversal. The probate court was not deal- 
ing with an hypothetical case ; on the contrary, the matter 
then under consideration was before the court, in strict 
accordance with statutory provisions, and only such evi- 
dence as was proper and pertinent, in that point of view, 
was admissible. 

6. It is submitted, that the record in this case clearly 
shows that the land must be sold, in order to effect an 
equitable division of the estate. If, in this position, we 
are correct, this appeal must be dismissed at appellants’ 
costs.—See Reese v. Harris, 27 Ala. 301; Gilmer v. Ware, 
19 Ala. 252; Firemen’s Ins. Co. v. McMillan, 29 Ala. 147; 
Jones v. Graham, 24 Ala. 451; Doe, d., Saltonstall et ux., v. 
Riley & Dawson, 28 Ala. 164; Gilmer & Taylor v. City 
Council of Montgomery, 26 Ala. 665. 

Again, as to the plea in abatement : 

1. Appellant had waived his right to the plea by filing 
cross-interrogatories to appellee’s witnesses, and direct 
interrogatories to his own witnesses. These facts amount 
to a pleading to the merits of the cause. 

2. The pendency of a prior action may be pleaded in 
abatement in the subsequent action. If such plea is inter- 
posed, the plaintiffs in the second suit may discontinue the 
first one, and thereupon the plea falls; and this was done 
in this case.—O’ Brien v. Lloyd, 6 Abb. N. E., N. Y.; see 
Albany Law Journal, Jan. 1870, p. 21. 


PECK, C. J.—1. The first error assigned raises the 
question as to the propriety of the decision of the court, 
in striking out the plea in abatement. As, after plea in 
bar to the action, the defendant can not plead in abate- 
ment, so we hold, that if, after the defendant has filed a 
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plea in abatement, and before it is disposed of, he pleads 
in bar to the action, and under such plea the parties pro- 
ceed to take depositions and to prepare the case for trial 
on the merits, he should not be permitted afterwards to 
insist on his plea in abatement, but should be held to have 
waived the same. ‘T'o hold otherwise, would be to suffer 
the well settled rules and order of pleading to be violated, 
to the injury and prejudice of the plaintiff, by delaying the 
trial of the cause on its merits, as well as inducing the 
plaintiff to incur unnecessary trouble and expense in pre- 
paring for a trial that might never take place. For these 
reasons, we hold, the court committed no error in striking 
the plea in abatement out of the record, 

2. The demurrer to the second plea was properly sus- 
tained. This plea, with the amendment, must be consid- 
ered together; and so considered, to be consistent with 
itself, it means, if it means any thing, that by excluding 
the heirs, who had been advanced as stated in the plea, the 
lands of the deceased could be equitably divided amongst 
the heirs who had received no advancements. The plea, 
so considered, was no defense to the application to sell the 
lands of the deceased for distribution. 

The heirs alleged to have been advanced were necessary 
parties defendants to the application of the administrator 
to sell the lands of the deceased for distribution.—Revised 
Code, § 2222. 

On the death of deceased, his lands descended to all the 
heirs alike, as well to those who had, as to those who had not 
received advancements, and their title as heirs could only be 
divested in the probate court by asale. Section 2228 of the 
Revised Code provides, that the probate court may make an 
order for the sale of the lands of a deceased party, for dis- 
tribution, if it is proved they can not be equitably divided 
amongst the heirs. Therefore, the real issue in this case 
was, could the lands of the deceased be equitably divided 
amongst all the heirs? If they could not, the court com- 
mitted no error in ordering them to be sold for distribution ; 
consequently, any evidence offered by the contestant that 
did not tend to prove that the land could be equitably di- 
vided amongst all the heirs, was not pertinent to the issue, 
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and for that reason might be rejected as irrelevant. Evi- 
dence that some of the heirs had received advancements, 
in the life-time of the deceased, to the full amount of their 
distributive shares of the estate, did not tend to prove the 
issue to be tried by the court, and for that reason it was 
not an error to reject it. 

The purpose of the contestant in resisting the applica- 
tion was, we suppose, not only to prevent a sale of the 
lands, on the ground that seme of the heirs had received 
advancements to the full amount of their interest in the 
estate, and by excluding them the lands could be equitably 
divided amongst the heirs who had not received advance- 
ments, but also, in some way, to have their title in the said 
lands divested out of the heirs that had been so advanced. 
Neither of these things, as we have seen, could be done in 
the probate court. 

Whether the contestant can accomplish his purpose in 
any proceeding in a court of equity, is not necessary, and, 
perhaps, is not proper, to be decided in this case. The 
probate courts have only limited, special powers conferred 
upon them by our statutes, and the powers given to them 
by section nine of article six of our present constitution. 
In a proceeding of this sort, they can only order the lands 
to be sold, or deny the application. This disposes of the 
second and third errors assigned. 

3. Under the fourth error assigned, it is insisted the 
court erred in permitting the administrator to amend his 
petition as stated in the bill of exceptions. There was no 
error in this. It was a matter in the discretion of the 
court, and if the contestant was thereby embarrassed in 
his defense, or the condition of the case was so changed 
as to render new pleas necessary, or other evidence than 
that he had already taken, he should have asked the court 
to postpone the further hearing of the case, and to grant 
him time and leave to file other pleas, and to take further 
testimony. 

4. The fifth assignment is, that the court erred in order- 
ing a sale of the lands. If the evidence was sufficient to 
authorize a sale, then there was no error in making the 
order for that purpose. If the evidence was credible, we 
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think it was sufficient to prove the necessity of a sale. It 
was the peculiar province of the court to judge of the cred- 
ibility of the evidence, as well as its sufficiency. Unless, 
therefore, the record shows the court was clearly mistaken 
in this, the decree should not be reversed. 

As we have discovered no reversible error in the record, 
the judgment and decree of the probate court is affirmed, 
at the costs of the appellant. 


B. F. SAFFOLD, J., (dissenting.)—I dissent from the 
judgment of the court for the following reasons: The ad- 
ministrator applied to the probate court for an order to 
sell the lands of his intestate, because the same could not 
be equitably divided amongst the heirs. One of the heirs 
contested his application, by what may be called a special 
plea that three of the heirs-at-law of the decedent had 
received such a proportion of property by way of advance- 
ment as would preclude them from any further interest in 
the estate, and by the exclusion of these from the number 
of the distributees, the land could be equitably divided. A 
demurrer was sustained to this plea, because it did not 
deny that the persons to be excluded were heirs-at-law, 
and therefore the evidence respecting advancements to 
them was irrelevant. The evidence adduced by the admin- 
istrator in support of his petition, disclosed that the land 
could be equitably divided among the remaining distribu- 
tees, if the three who had received advancements were ex- 
cluded from the distribution ; otherwise, it could not be. 
The court excluded its own decrees ascertaining the fact, 
and valuation, of the advancements made to the three. 
Upon this state of pleading and proof, the court ordered 
the sale of the lands. 

On the question, whether land can be equitably divided 
or not, what more pertinent inquiry can arise, than how 
many are to receive a share? It is the very beginning and 
essence of the issue. It may be said that the ascertain- 
ment of the heirs-at-law of an intestate, is a discovery of 
the number of shares to be allotted. But how, if it be 
shown that some of them have already received their pro- 
portion ? 
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If the children of a decedent severally received in his 
life-time more of his property than is left at his death for 
one unprovided for, shall the estate of that one, infant or 
adult, be sold on the application of the administrator, with- 
out or against his consent, because the others are heirs-at- 
law, though not entitled to distribution? Shall this be 
done merely because the court is incompetent to try the 
issue ? 

The partition and distribution of property is essentially 
an equitable jurisdiction ; and the probate court, in the ex- 
ercise of its limited powers over the subject, may well be 
governed by the rules and practice of the chancery court. 
That court, in entertaining a bill for the partition of lands, 
was accustomed to send questions of law to a law court 
for settlement, until the statute of 1858 (Revised Code, 
§ 3466,) clothed it with authority to act independently. It 
never thought of ignoring a plea, for want of power to 
determine it, but rather of dismissing the bill for want of 
jurisdiction to try the cause.—Ormond v. Martin, 37 Ala. 
598: Horton v. Sledge, 29 Ala. 498. 

In Deloney v. Walker, (9 Por. 497,) Judge Ormond said : 
“We can not suppose a case in which the lands of an adult 
can be sold by a decree of the chancellor to make parti- 
tion, without his consent.” In McCain v. McCain, (12 Ala. 
510,) the question is asked, “whether an order for the sale 
of land for distribution obtained by the administrator is 
compulsory, or may he not for good cause refuse to sell,” 
so lightly was the jurisdiction esteemed. In the same case 
it was held, that the probate court had no jurisdiction to 
order a sale of land which had been sold to the deceased 
in his life-time, but the purchase-money had since his death 
been paid by his administratrix, and the title taken in the 
name of the heirs, notwithstanding the petition alleged 
title in the decedent. By repeated decisions of this court, 
the jurisdiction of the probate court attaches on the recep- 
tion of a proper petition. If the jurisdiction to inquire is 
divested by the result of that inquiry, in one case, as above, 
why may it not be so in another? If in this case the con- 
testant pleads want of title or interest of some of the heirs 
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in the lands, why disregard his plea? If the court can 
not try the issue, why entertain the cause ? 

I insist that the inquiry which the court is required to 
make does not involve or jeopard the title of the heirs who 
have received advancements more than that of those who 
have not. It is the action invoked that must be proven to 
be necessary, not the non-action. If the proof fails for 
any reason, the sale can not be ordered. If the sale be 
denied, the parties are left as they were ; but if it be made, 
the title of all is divested, not because justice and equality 
require it, but because the limited jurisdiction of the court 
is sufficient for wrong, but inadequate to prevent it. 

In what condition does the affirmance of this decree 
leave the contestant and other heirs who may be opposed 
to the sale? Can the chancery court intervene? The 
chief-justice hesitates to say. This court says the decree 
was rightfully made. If so, the chancery court can not 
prevent its execution. The judgment of a court of com- 
petent jurisdiction can not be assailed except for fraud. 

In my opinion, the plea of the contestant was a good 
one; the demurrer ought to have been overruled, the de- 
crees ascertaining the advancements ought to have been 
admitted in evidence, and the order of sale ought to have 
been refused. 





JONES, Apm’r, vs. BEVERLY ET AL. 


[BILL IN EQUITY BY WARDS TO CHARGE GUARDIAN WITH VALUE OF COTTON 
PURCHASED WITH FUNDS BELONGING TO THEIR ESTATE. ] 


1. Ward; how may elect to charge guardian.—Wards may elect to charge 
their guardian with the value of cotton received by him in payment of 
a note in his hands belonging to their estate. 

2. Same; bill in equity by wards to charge guardian with value of property 
bought with money of their estate, when defective.—A bill filed for that 
purpose, after the wards or either of them have attained their majority, 
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is defective if it seeks a settlement of that item only, and not a general 
settlement of the guardian’s accounts, but it is not without equity, and 

4 if no objection is made in the court below, the defect will thereby be 
waived, and it can not be made an objection for the first time, on ap- 
peal, 

3. Appearance; what indorsement equivalent to.—An indorsement made 
on a bill filed against a non-resident in the following words, to-wit: 
‘**T hereby waive the necessity of the publication of this bill, and agree 
that the service shall be considered as perfect, and no objection to be 
made, I claiming the right to the same length of time to plead, as in 
case of non-residents, March 13th, 1866. D. M. Seals, solicitor for 
J. M. Lampley,” if assented to by the plaintiff, is equivalent to an ap- 
pearance, and will authorize a decree pro confesso if no answer be filed 
within the time stipulated, without proving the authority of the so- 
licitor. The authority of the solicitor will be presumed. 

4. Decree pro confesso ; effect of. —A decree pro confesso taken against a de- 
fendant is an admission of the facts stated in the bill, and entitles the 
complainant to relief without further proof; and if after the defend- 
ant’s death his administrator voluntarily makes himself a party, and 
the suit is revived in his name, an answer by the administrator is not 
generally required, unless an admission or discovery is necessary. If, 
however, a decree pro confesso is taken against him, it will not preju- 
duce him nor increase his responsibilities, and will be treated as an 
error without injury. 

5. Account; when evidence on which is based, need not be set out.—Where 
the chancellor states an account without a reference to the register, and 
witnesses are examined viva voce, if no exceptions are taken to the ac- 
count, the evidence need not appear in the record. 

6. Testimony. note of ; when omission of, not such error as will reverse de- 
cree. —When a cause is submitted on the bill, decree pro confesso and 
proofs, as the decree pro confesso is sufficient to entitle the complainant 
to relief without further proof, the omission to make a note of the evi- 
dence, under Rule 74 in chancery, is not an error for which the decree 
will be reversed. 


Appeal from the Chancery Court of Barbour and Henry. 
Heard before Hon. B. B. McCraw. 


The facts are fully stated in the opinion. 


Strong, CLropron & CLanTon, for appellant. 
J. L. Puan, contra. 


[The briefs did not come into the Reporter’s hands. ] 


PECK, C. J.—The bill in this case was filed on the 6th 
day of March, 1866, by appellees, Ann E. and Christian 
Beverly, over the age of twenty-one years, and William N. 
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Beverly, an infant, by his next friend and guardian, Henry 
D. Clayton. The bill was filed in the ninth chancery dis- 
trict in the eastern chancery division, and states, among 
other things, that about the first day of February, 1862, 
the said deceased, John M. Lampley, then a resident of 
said chancery district, but at the time of filing the bill, the 
6th day of March, 1866, resided out of the State, and in 
parts unknown to complainants, was their guardian, and 
held as a part of their estate, a certain promissory note, 
for seventeen hundred dollars, due about the first day of 
February, 1861; that about the first of February, 1862, 
he received in payment of said note several bales of cotton, 
weighing in the aggregate twelve thousand two hundred 
and forty pounds, at the rate of fifteen cents per pound ; 
that upon a return for final settlement, in the probate court 
of Barbour county, said guardian failed and refused to 
charge himself with said cotton as the property of com- 
plainants, but charged himself with said note, as if the 
same had been paid in Confederate currency, which, at the 
time of filing of said bill, was worthless; that by appro- 
priating said cotton to himself, said guardian made a large 
speculation and profit, to-wit: the sum of five thousand 
dollars. 

The bill prays that said guardian be held to account for 
said cotton, and in case he had disposed of the same, then 
the value of the profits thereof, as the property of com- 
plainants, and for general relief. 

Attached to said bill, was an affidavit of the said next 
friend of the infant of complainant, that the defendant, 
said John M. Lampley, was over twenty-one years of age, 
and resided out of the State, and in parts unknown to 
affiant. 

On the 13th day of March, after the bill was filed, the 
following endorsement was made upon said bill, to-wit: 

“T hereby waive the necessity of publication of this bill, 
and agree that the service shall be considered as perfected, 
and no objection to be made, I claiming the right to the 
samé length of time to plead, as in case of non-residents. 

* (Signed) D. M. SEALs, 
“ March 13th, 1866. Sol. for J. M. Lampley.” 
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The defendant having failed to plead, answer or demur 
to the bill, on Monday, the 18th day of November, 1866, 
a decree pro confesso was entered in the register’s office. At 
the next May term, 1867, the death of the defendant was 
suggested, and at the November term, 1867, on motion of 
appellant, as administrator with the will annexed of said 
deceased, he was made a party defendant, in the place of 
said deceased, and the cause was revived against him, and 
continued. 

On the 8th of January, 1868, the said administrator hay- 
ing failed to answer or demur, or otherwise to defend 
against said bill, a decree pro confesso was entered against 
him in the register’s office. 

In May, 1868, complainants filed interrogatories to take 
the deposition of David Stephens, the maker of the note 
mentioned in the bill, to prove the payment of the same 
in cotton, as stated in the bill. Service of these interrog- 
atories was accepted by the solicitors of the administrator, 
and copy was waived. The deposition of this witness was 
accordingly taken. 

At the May term of the court, 1869, the cause was sub- 
mitted for a hearing. on the bill of complaint, the decree 
pro confesso, and proof. No note of the testimony appears 
to have been made by the register under Rule 74, chancery 
practice. The chancellor decreed that the complainants 
were entitled to relief. The decree states, that the chan- 
cellor stated an account, and found, upon the proof on file, 
and other oral evidence, that between the time when the 
cotton was appropriated by said Lampley, and the time 
when the bill was filed, it was worth forty cents per pound, 
making the amount which the complainants were entitled 
to recover against the administrator, the sum of five thou- 
sand eight hundred and fifty-two 32-100 dollars, and he 
rendered a final decree for that sum; and in default of 
payment in sixty days, directed that execution should be 
issued, to be levied of the goods and chattels of the estate, 
&c., in his hands to be administered, and taxed him with 
the costs. 

The administrator has appealed to this court, and as- 
signs the following errors: 
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1. The court erred in rendering a decree pro confesso 
against appellant. 

2. The court erred in rendering a final decree. 

3. The court erred in the final decree rendered. 

4, The court erred as shown in the record. 


1. It is insisted that the decree pro confesso against the 
deceased, John M. Lampley, is irregular and erroneous, and 
without any force and effect against appellant, his admin- 
istrator, because it was rendered on an admission of the 
acceptance of service by a solicitor, and recites no proof 
of the authority of the solicitor to accept service. 

We think the endorsement on the bill, although not an 
appearance entered in conformity to the first general rule 
of practice, must be regarded as equivalent to it, and 
therefore amounts to an appearance in this case. It con- 
tains all that the rule requires, except that it was not made 
on the appearance docket. It is signed by the solicitor, 
and being on the bill itself, it sufficiently shows the cause 
in which he appeared, and the party for whom he ap- 
peared, there being but one defendant in the case, and it 
was properly dated. This, if it had been made on the 
docket, would have been a regular appearance of record. 
The authority of the solicitor will be presumed. It may 
be, the complainants might have refused to recognize this 
as an appearance, and proceeded to bring the defendant 
into court by publication, but they were not bound to do so. 
They trusted to it as an appearance, gave the delay stipu- 
lated for, and then, for want of an answer, had the decree 
pro confesso regularly entered in the register’s office. No 
objection was made to this by the deceased, before his 
death, nor by the appellant after he had, on his own mo- 
tion, made himself a party, and had the cause revived in 
his own name, as administrator. If this decree pro con- 
Jesso was irregularly taken, it should have been objected 
to, in the court below; it is too late to do it, for the first 
time, in this court. 

After an irregular decree jo confesso has been entered 
against a party, his subsequent appearance by his solicitor, 
without objecting to the irregularity, is a waiver of it. 
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Bank of St. Mary’s v. St. John Powers d& Co., 25 Ala. 566. 
This is a stronger case than that; here was an appearance 
before the decree pro confesso was entered. 

2. If the decree pro confesso, entered against the appel- 
lant after the cause was revived against him, was unneces- 
sary, yet he was not prejudiced by it, nor were his 
responsibilities thereby increased. If it was an error, it 
was an error without injury. Where a cause is revived 
against personal representatives, after an answer of the 
testator or intestate, no further answer is, generally, nec- 
essary, unless some admission or discovery is necessary, 
as, for instance, the admission or discovery of assets, 
Story’s Eq. Pl. §§ 374, 375. So, a revivor, after a decree 
pro confesso against the original defendant, for a like rea- 
son, no answer is necessary, because all the statements of 
the bill are admitted by the decree pro confesso, upon 
which the complainant is entitled to relief, without further 
proof.—Arnold v. Shepherd, 6 Ala. 299; Welborn et al. v, 
Tiller et al., 10 Ala. 8305; Butler v. Butler, 11 Ala. 668. 

3. As the decree pro confesso was sufficient to entitle the 
complainants to relief, without further proof, the omission 
to make a note of the evidence, under Rule 74, is not a re- 
versible error, in this case. However, as it was necessary 
to take and state an account, to ascertain the measure of 
relief, parol, or viva voce evidence was admissible for that 
purpose ; and as no exception was made to the account so 
taken,it was unnecessary that the evidence should appear in 
the record. It was competent for the chancellor to take 
this account, if he chose to du so, without referring it to 
the register. 

We will now examine certain objections to the bill of 
complaint. 

i. It is objected that it was not filed to correct a settle- 
ment in the probate court under section 2451 of the Re- 
vised Code. This is true, because no settlement had been 
made in that court, to be corrected. 

2. That it was not a bill to have a final settlement by 
the guardian, but only to require him to account for cer- 
tain property received by him, in payment of a debt be- 
longing to, and being a part of, his wards’ estate. If this 
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objection had been made in the court below, the chancellor 
would not have dismissed the bill, but might have required 
it to be amended. No objection, however, was there made, 
and it can not be made for the first time in this court. 

3. It is also said, if the object of the bill was to remove 
a settlement from the probate court into the chancery 
court, it shows no reason to authorize such a removal. It 
is a sufficient answer to say, such was not the object of 
the bill, as no settlement was going on in the probate 
court when the bill was filed. True, the bill states the 
guardian had made a return for a final settlement, but it 
does not appear that any proceedings had been instituted 
on said return. 

4. It is alleged the bill is without equity. But guardian 
and ward is a general head of equity jurisdiction, and, be- 
sides, the court of chancery is the guardian of infants, and 
has authority, by virtue of its general powers, to protect 
their righ‘s. If the bill is defective, because in this case 
it did not seek to have a final settlement of the guardian’s 
accounts, but of one item only, objection for this defect 
should have been made in the court below; but this defect 
does not deprive the bill of its equity. The complainants 
had a right to elect to hold the guardian accountable for 
the cotton taken in payment of the note in his hands, be- 
Jonging to their estate, and the filing of the bill was such 
election. 

The guardian might have objected to a settlement of 
this item by itself, and insisted upon the bill being dis- 
missed or amended, so as to have authorized a final settle- 
ment of his guardianship, but he did not do this; he must, 
therefore,:be held to have waived this defect in the bill, 
and assented to a settlement of this matter by itself. 

An examination of the record discloses no available 
error. The decree of the court below is, therefore, affirmed, 
at appellant’s cost. 
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RAY vs. ADAMS Et At. 


[ BILL IN EQUITY TO FORECLOSE MORTGAGE AGAINST MORTGAGOR, AND JUDG- 
MENT CREDITOR WHO PURCHASED WITH NOTICE, AT SHERIFY’S SALE. } 


1. Homestead ; what can not deprive debtor of right to exemption of.—A 
judgment creditor can not deprive his debtor of his homestead exemp- 
tion by putting him to his selection, selling under execution, and buy- 
ing that of his property not covered by the exemption, and then 
requiring a prior mortgagee of the whole to apply the homestead first 
to the satisfaction of his mortgage. 


APPEAL from Chancery Court of Mobile. 
Heard before Hon. Apam C. FELDER. 


Adams filed his bill to foreclose a mortgage upon cer- 
tain real estate, given to secure payment of the purchase 
money. Edward Fitzpatrick, the purchaser, and James 
Ray, an execution creditor of Fitzpatrick, were made de- 
fendants. Ray admitted the superiority of Adams’ lien, 
but charged in a cross bill that his execution had been 
levied on the mortgaged premises. Fitzpatrick had 
claimed a portion of it as his homestead, and exempt from 
levy and sale, and the remainder had been sold under the 
execution and bought by him. He claimed, therefore, 
both as judgment creditor and subsequent purchaser, that 
Adams should be required to sell first the part chosen by 
Fitzpatrick as his homestead, in order that any excess of 
land or money might be distributed to him. The chancel- 
lor dismissed the cross bill, and ordered all of the property 
to be sold generally, and payment made of Adams’ debt. . 
From this decree the defendant, Ray, appeals. 


Lyman Gippons, for appellant. (The appellant’s brief 
did not come into the Reporter’s hands.) 


Boyes & OveratL, contra.—This court will respect and 
enforce the exemption laws whenever a proper case is 
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brought to its attention.—Keiffer v. Barney Bros., 31 Ala. 
193. 

How can it be shown that the execution creditor has any 
superior equity to the exemption in favor of the head of 
the family ?— Watson v. Simpson et al., 5 Ala. 233. 

The doctrine of marshaling of assets does not apply in 
this case.—Story’s Eq. § 560. 


B. F. SAFFOLD, J.—The point at issue is, which is the 
superior right, the debtor’s claim to the exemption of his 
homestead, or that of his creditor to the payment of his 
judgment? 

Notwithstanding Adams, by his contract, had a lien 
which excluded Fitzpatrick’s privilege.of exemption against 
him, and between him and Ray he might have been re- 
quired to sell the land in parcels so as to preserve the 
rights of the subsequent creditor; yet, the right of ex- 
emption came in next to the contract lien. It was prior to 
the lien of the judgment, and even if not, would have pre- 
vailed over it.— Watson v. Simpson, 5 Ala. 238; Hale v. 
Cummings, 3 Ala. 398; Lamar v. Gunter, 39 Ala. 324; Rev. 
Code, §$ 2880, 2884. 

If a judgment creditor may put his debtor to the selec- 
tion of his homestead, and sell a portion of his property 
not protected by it, and then require a mortgagee of the 
whole to apply the homestead first to the satisfaction of 
his mortgage, he would deprive the debtor of his home- 
stead, which he could not do if there was no mortgage. 
How can the mortgage thus enlarge his remedy ? 

The decree is affirmed. 


12 
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BROADBENT vs. TUSKALOOSA SCIENTIFIC AND 
ART ASSOCIATION. 


[ ACTION OF ASSUMPSIT, &C.] 


1. Tuskaloosa Scientific and Art Association; what charter of authorizes. 
The Tuskaloosa Scientific and Art Association is authorized to carry 
on a business in the nature of a lottery, under their charter, and if it 
does not go beyond the powers granted them by the act of incorpora- 
tion, such lottery is lawful, notwithstanding the law against setting up 
and carrying on lotteries in this State. 

2. Same; powers of.—Said Association may employ an agent to aid it in 
carrying on its business under said act of incorporation, and is bound 
to pay such agent for his services in its behalf, and to repay to him 
money he may have expended at its request, notwithstanding the busi- 
ness in which the Association is engaged is a lottery business, so long 
as the Association, in carrying on said business, keeps within the 
limits of its corporate privileges. 

3. Same.—The Tuskaloosa Scientific and Art Association is a private cor- 
poration, and at the time of its passage the State had the power to 
grant to such corporation license to set up and carry on a lottery, or 
device in the nature of a lottery, in this State, and such license makes 
the business of such corporation lawful. When a license is so granted 
to a private corporation, the power to repeal it or impair it is gone, 
unless the power of repeal or control is contained in the act of incor- 
poration, or is, at the time of the passage of the act of incorporation, 
contained in the constitution of the State; which was not the case 
when said Association was incorporated, 


4. Charge ; when not error to refuse-—It is not error to refuse a charge 


which is not shown to have been asked in writing. 


APPEAL from Circuit Court of Mobile. 
Tried before Hon. Jonn Evwiorr. 


. @ ed 
The facts upon which the case turns are sufficiently set 


out in the opinion. 


JouN T. Taytor, for appellant. 
Avex. McKinstry, contra. 


[ The briefs did not come into the Reporter’s hands. | 


PETERS, J.—One of the first questions that meets us 
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at the threshold of this case is this: Had the general 
assembly constitutional authority to pass the law incorpo- 
rating the above named Scientific and Art Association, with 
the privileges which it possesses? If this question re- 
ceives an affirmative answer, as it unquestionably must, 
then, it seems to me, the chief difficulties of this case 
must vanish. 

This act was approved on February 3, 1866, and it 
creates a private corporation, as its title declares, “ for the 
purpose of encouraging science and art, and aiding the 
University of the State in replacing its library and estab- 
lishing a scientific museum.’—Pamph. Acts 1865-6, p. 269, 
No. 190. And it repeals “pro tanto,” “all laws and parts 
of laws in conflict with the provisions” of the same.—ZJb. 
p. 272,$ 10. At that time the constitution declared that 
“schools and the means of education shall be forever en- 
couraged in this State.’—Const. Ala. 1819, Art. “ Educa- 
tion ;’ Code of Ala. p. 43; also, see Const. 1866, Art. IV, 
§ 33. This, then, was not only a power conferred, without 
restriction, except legislative discretion, but it was a solemn 
duty enjoined by the fundamental law of the State, which 
all its officers were bound by oath to perform.—Const. Ala. 
1519, Art. VI, $ 1; Code Ala. p. 41; Const. 1865, Art. VIT, 
$6; Rev. Code, § 48. The purpose of the act creating 
this corporation was evideutly what the general assembly 
declared it to be, in its title. It is competent to consider 
the title of a law in seeking to know the intention of the 
legislative body that passed it. Under our present con- 
stitution, in this State, it is required that the title of a 
statute shall clearly express this intention.—Smith’s Com. 
p. 698, § 556; United States v. Fisher, 2 Cr. 368 ; Const. 
Ala. 1868, Art. IV, $2. The title of the law in question is 
in the following words: “An act to incorporate the Tuska- 
loosa Scientific and Art Association for the purpose of en- 
couraging science and art, and aiding the University of 
the State in replacing its library and establishing a scien- 
tific museum.’—Pamph. Acts 1865-5, p. 269, No. 190. 
Certainly there can be no misconception of this language, 
Nor can there be any rational doubt as to the legislative 
power to authorize the aecomplishment of the purpose 
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proposed. The thing here intended is undoubtedly lauda- 
ble and praiseworthy, and proper to be done. It is simply 
the execution of a command of the fundamental law.— 
Const. 1819, supra ; Const. U.S. Art. I, § 8, clause 8 ; Rev. 
Code, p. 14. And as there was no restriction on the 
powers of the general assembly, they could accomplish 
their purpose in such manner as they thought wisest and 
best. They might do this by creating a private corpora- 
tion, and they might confer upon this corporation such 
privileges as they might deem proper, to accomplish the 
end proposed. Among these privileges might be an author- 
ity to set up and carry on a lottery. Lotteries are not ma- 
lum in se; they are merely malum prohibitum.—2 Bouv. 
Law Dict. p. 93, 91. Only such lotteries are criminal as 
are set up or carried on without authority of law. —Code 
of Ala. p. 586, § 3254 ; Rev. Code, § 3616; Brent v. State, 43 
Ala. 297. When a corporation is once established by stat- 
utory creation, in a manner permitted by the constitution 
of the State, its privileges are beyond the control of legis- 
lative authority, unless the right of control is in some way 
reserved. There is no such reservation here.—Dartmouth 
College v. Woodward, 4 Wheat. 518; Dodge v. Woolsey, 18 
How. 331; Jefferson Br. Bank v. Skelly, 1 Bla. 486; Bridge 
Proprietors v. Hoboken, 1 Wall, 117; The Bingham Bridge, 
3 Wall, 51. 

The sixth section of the act in question gives to the cor- 
poration “the power to receive subscriptions and to sell 
and dispose of certificates of subscription, which shall en- 
title the holders thereof to any articles that may be 
awarded to them; and the disposition of awards shall be 
fairly made in public, after advertisement, by casting of 
lots, or by lot, chance, or otherwise, in such manuer as shall 
be directed by the by-laws of said corporation.” And the 
seventh section goes on to declare that “ the articles to be 
distributed or awarded may consist of books, paintings, 
statues, antiques, scientific instruments or apparatus, or 
any other property or thing that may be ornamental, val- 
uable, or useful.” The authority given in these sections is 
certainly very broad. It includes every thing of value. 
It permits the sale of “ certificates of subscription,” which 
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may be for any thing in which the corporation can deal, 
and in any sums the corporation may choose to emit, 
under its by-laws, and the distribution of awards by the 
casting of lots, by lot, chance, or otherwise.’ This is 
clearly an authority to set up and carry on a business 
having many, if not all, the essential elements of a lottery. 
Solomon v. The State, 28 Ala. 83; 2 Bouv. Law Dict. p. 82, 
word Lottery. This authority having been legally granted, 
it is not to be interfered with or controlled by the provi- 
sions of the Penal Code. There can be no doubt as to 
the legislative power to bestow it. And when once given, 
in the manner here granted, the power of legislative con- 
trol over it is gone, until the charter expires. So far, then, 
as the corporation is concerved, all the criminal law of the 
State is repealed which stands in the way of the legal ex- 
ercise of its legitimate powers. Such would be the effect 
of the act itself ex vi termini. But the general assembly 
has gone farther, and has repealed “pro tanto” “all laws 
and parts of laws in conflict with the provisions” of the - 
act of incorporation.—Pamph. Acts 1865-6, p. 272, § 10. 

Such a corporation may appoint an agent to aid in the 
transaction of its lawful business.—Story’s Agency, §§ 16, 
52, 53. And such agent is entitled to recover pay for his 
services, and for moneys expended by him for the corpo- 
ration, within the scope of his powers; and the corpora- 
tion may be sued for the same.—Pamph. Acts 1865-6, p. 
269, § 2. 

The action in this case is asswmpsit for work and labor 
done, and for money laid out and paid by the plaintiff, 
Broadbent, for the defendant, ‘‘ The Tuskaloosa Scientific 
and Art Association,’ at its request. The defendant 
pleaded thirteen pleas, among which were, Ist, non-assump- 
sit ; 2d, set off; 3d, payment; and 4th, want of considera- 
tion. And besides these, several other special pleas, which 
need not be noticed, as the defense upon which the case 
turned might have been made under the issue of non- 
assumpsit. Upon the trial, the verdict of the jury was for 
the defendant, on the “issue joined ;’ and judgment was 
given against the plaintiff and for the defendant, accord- 
ing to this verdict. 
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On the trial, the plaintiff below, who is the appellant in 
this court, introduced in evidence the law of incorporation, 
which is found in the published acts of the general assem- 
bly of this State for the session of 1865-6, at pages 269, 
270, 271, 272. He also introduced proof tending to show 
that he had done much service for defendant in the years 
1866 and 1867, and had paid large sums of money for the 
corporation, for printing, engraving, stereotyping, appara- 
tus, and other expenses, in order to get the scheme of op- 
erations under the above said charter, into a condition to 
- do business. This scheme of operations is called by the 
witness “a lottery.” But it is said to have been put in 
action to carry out the purposes of the law of incorpora- 
tion above said, and under its authority. And what was 
done, seems to have been accepted by the Association in 
their efforts to carry on their operations under said act 
above referred to. And the testimony does not show that 
all the things procured, and services performed, and ex- 
penses paid, by said plaintiff, might not have been done 
legally under authority of the act of incorporation. There 
was no proof, so far as I can understand it, of any inten- 
tional violation of said charter, or any violation of it at all. 
The proof showed an indebtedness by defendant to plain- 
tiff, on the above accounts, of a sum between ten thousand 
and twelve thousand dollars. The testimony also showed 
payments to a considerable amount, but not enough to 
satisfy the amount of the claims proven against the cerpo- 
ration. 

There was also evidence offered by the defendant below, 
which was wholly uncontradicted, that the business of the 
corporation was legally conducted until September 1, 1866. 
And the proof did not show that after this date the mode 
of conducting its business had been altered by the corpo- 
ration. This is but a condensed statement of the testi- 
mony, but I think it includes all that is material to this 
case, in the view I take of it. 

Upon this testimony, the court was required by the de- 
fendant to charge the jury upon the effect of the evidence. 
Whereupon, the court charged the jury in the following 
words: “That it was a settled principle of law, that no 
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recovery could be had upon any contract or agreement 
based upon an illegal consideration ; that the laws of Ala- 
bama positively prohibited the putting up or carrying on 
a lottery business in this State, without legislative author- 
ity ; that the evidence in this case showed that the parties 
were engaged in carrying on the lottery business illegally, 
and as the plaintiff’s claims were for services and advances 
aiding in carrying on the business, he would not be entitled 
to recover upon such considerations.” 

This charge was excepted to by the defendant. We - 
think the exception was well taken, and that the learned 
judge misconcieved both the law and the facts applicable 
to this case. The foregoing exposition of the act of incor- 
poration of said Association shows that they had authority 
of law to carry on such a lottery as the law under which 
they were organized permitted, though they might not 
have had authority to carry on every species of lottery 
business. The charge loses sight of this distinction. It 
is not based upon the whole law of the case applicable to 
the evidence. It ignores the law embodied in the charter 
of the company, altogether, The act of incorporation in 
this case operates as a proviso to the statute which makes 
the setting up or carrying on of lotteries a crime in this 
State, which excepts out of that statute this corporation, 
and all others like it. The corporators could not be con- 
victed of carrying on a lottery under their act of incorpo- 
ration.— Brent v. The State, 43 Ala. 297. Then, if to carry 
on a lottery under said act was permitted to the corpora- 
tors, it was equally legal for the plaintiff to aid them. 
And the principle of law invoked in the foregoing charge, 
though abstractly correct, is not applicable in this case. 

The charges asked by the plaintiff below do not appear 
to have been moved for in writing. The court was, there- 
fore, not bound to give them. It is not error to refuse 
such charges.—Rev. Code, § 2756. 

The charge asked by the defendant below, and given by 
the court, which was in these words: “That the plaintiff 
could not recover in this action on the counts for money 
paid, laid out and expended,” was erroneous. It should 
have been refused. There was some evidence here of a 
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contract for money on the money count. When such is 
the case, a charge which takes from the jury the considera- 
tion of such evidence, is erroneous. Such is the effect of 
the charge in this instance. 

The judgment of the court below is reversed, and the 
cause is remanded for a new trial. 





COVINGTON COUNTY vs. KINNEY. 


{ ACTION AGAINST COUNTY FOR DAMAGES CAUSED BY FALL OF BRIDGE 
ALLEGED TO HAVE BEEN CONSTRUCTED BY CONTRACT WITH COMMISSION- 
ERS’ COURT. ] 


1. County ; how subject to be sued.—The county is a corporation, subject 
to be sued as an individual is, under the law of its charter, for such 
liabilities as are specially imposed upon it. 

2. Same; duty of as to public roads or bridges.—There is no general law 
of this State requiring counties of the State to keep the public roads, 
or bridges on the public roads, in safe repair, and this is not a duty 
incident to the authority granted in the charter of their incorporation, 

3. Same ; when liable for injuries caused by fall of bridge. —The county is 
only liable for injuries o¢curring from an unsafe bridge, when it isa 
bridge erected by contract with the county commissioners before the 
adoption of the Code, or a toll bridge erected since, under the provi- 
sions of the Code. A bridge erected by the citizens on a public road, 
and not under a contract with the commissioners court, is not such a 
bridge as the county is bound to keep in repair under the Code.—Rev. 
Code, § 1396. 

4. Demurrer ; when will be presumed to have been withdrawn.—A demurrer 
which is not shown by the record to have been disposed of by the 
court, will be presumed to have been withdrawn by the party plead- 


ing it. 


APPEAL from Circuit Court of Crenshaw. 
Tried before Hon. P. O. Harper. 


The complaint in this case was as follows : 
“Plaintiff claims of the defendant four hundred and 
seventy-five dollars, as damages for injuries sustained by 
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him, in the loss of his property, by the falling in of a 
bridge which had been constructed by contract with the 
court of county commissioners of said county, known as 
Conecuh river [bridge!, on the public highway in said 
county from Elba to Greenville, the said court of county 
commissioners having failed to take a guaranty by bond 
from the builders of said bridge, that it should continue 
safe for the passage of travelers or other persons for the 
period of — years; and said bridge was allowed to stand 
in a neglected, unsafe condition, untill the 11th day of Feb- 
ruary, 1866, when, as plaintiff’s wagon and team were 
passing over it, said bridge fell in, and killed one ox and 
injured his wagon, harness, two mules, and destroyed mer- 
chandise, goods and chattels, the property of plaintiff, and 
damaging him in the sum of four hundred and seventy- 
five dollars, for which damage plaintiff applied in the 
terms of the statute to the court of county commissioners 
for payment, but being by said court refused, he brings 
this action, and demands of said county his damages as 
aforesaid, together with interest thereon, which demand 
was regularly presented to the commissioners court of the 
county of Covington, within twelve months after the 
damage was sustained, and the payment of the same was 
refused by said court. 

“Also, the like sum of four hundred and seventy-five dol- 
lars for damages sustained by the loss of personal prop- 
erty destroyed and injured by the falling of a public 
bridge, kept up by said county, over a stream known as 
Conecuh river, on a public highway in said county leading 
from Elba to Greenville, to-wit, on the 11th day of Febru- 
ary, 1866, the said county being bound to keep said bridge 
in a safe condition for the passage of the public, and by 
its failure to do so, is responsible to the plaintiff for the 
da‘uages which he has sustained by reason of said neglect; 
which demand was regularly presented to the commis- 
sioners court of Covington county within twelve months 
after the damage was sustained, and the payment of the 
same was refused by said court. 

“Also, the like sum of four hundred and seventy-five 
dollars as damages which he has sustained by reason of 
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the negligence of the court of county commissioners of 
said county, for that heretofcre, to-wit, &e,, the said court 
of county commissioners, by virtue of the jurisdiction 
given to it, did contract with certain parties, and made ap- 
propriations to have a bridge across Conecuh river, in said 
county, on the public highway leading from Elba to Green- 
ville, without requiring said parties to give bond to guar- 
antee the safety of said bridge for the period of — years; 
it thereby became the duty of said court to keep the said 
bridge in safe condition for the passage of the public, but 
not regarding their duty, the said court neglected to keep 
said bridge in good repair, but permitted it to become un- 
safe and dangerous, so that the plaintiff, on the 11th day 
of February, 1866, passing over and upon said _ bridge, as 
he had a right to do, and said bridge (a part of said high- 
way,) having become rotten and unsafe by reason of said 
neglect, while plaintiff's wagon and team were passing 
over it, fell through and was broken down, whereby one 
ox, the property of the plaintiff, was killed, the wagon and 
harness were broken, and two mules and one ox were 
greatly injured, and merchandise, goods and chattels, the 
property of the plaintiff, were lost and destroyed, damag- 
ing the plaintiff four hundred and seventy-five dollars, as 
aforesaid; which said damages the said court of county 
commissioners, though requested so to do, have hitherto 
refused to pay ; wherefore plaintiff brings his suit, and de- 
mands of said county his damages as aforesaid, with the 
interest thereon; which demand was regularly presented 
to the commissioners court of Covington county within 
twelve months after the damage was sustained, and the 
payment of the same was by said court refused.” 

The record sets out demurrers on several grounds to each 
count of the complaint, but no notice seems to have been 
taken of them. 

On the application of the plaintiff, the trial of the cause 
was transferred to Crenshaw county, where it was tried on 
the following agreed state of facts: 

“That every thing stated in plaintiff’s complaint, not 
inconsistent with what is there stated, is to be taken as 
true; that the ox killed and goods and chattels lost and 
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destroyed were worth four hundred dollars, and that the 
wagon and harness aud two mules and ox were damaged 
to the extent of seventy-five dollars; and if the plaintiff 
is entitled to recover, he shall recover four hundred and 
seventy-five dollars. It is admitted, also, that the bridge 
was built in the body of the county of Covington, and not 
on the county line, and was built by private subscription 
about ten years ago; that at the August term of the com- 
missioners court of said county of Covington, 1864, said 
commissioners court contracted with and paid J. E. Per- 
kins and William Wright sixty-four dollars to haul the 
lumber to repair said bridge, which was purchased, and 
that said lumber was put on said bridge by the citizens 
living near the same, gratuitously ; that the contract was 
performed by said Perkins and Wright; that there was no 
bond or guaranty given by said Perkins or Wright for the 
safety of said bridge; that the bridge was free, having 
never charged, or been intended to charge, any toll; that 
the plaintiff had never paid, or offered to pay, any toll ; 
that the plaintiff’s wagon and team fell through said 
bridge by the sleepers of said bridge breaking and falling 
while plaintiff’s wagon and team were passing over said 
bridge, on the 11th day of February, 1866; that the plain- 
tiff’s demand was regularly presented to the court of 
county commissioners for Covington county within twelve 
months after the damage was sustained, and that payment 
of the same was refused by said court. Each party re- 
serves the right of appeal to the supreme court, and the 
order of the commissioners court is to go as part of this 
agreement,” 

There was no other evidence offered in the case by either 
party, except the foregoing statement of facts. 

On this evidence, the court charged the jury, that if they 
believed the evidence, they must fiud for the plaintiff; to 
which charge the defendant excepted. 

The order of the commissioners court, made a part of 
the agreed statement of facts, shows that at the August 
term thereof, |8u4, the order “heretofore granted” for re- 
pairing the “ Dozier” bridge and the “ Williams” bridge, 
was revoked, and the committee theretofore appointed 
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were authorized to purchase lumber to repair said bridges, 
In the same order is an appropriation to J. E. Perkins and 
William Wright of sixty-four dollars, for hauling lumber 
for repairing “ Williams” bridge. 

The county now appeals, and assigns the following 
errors : 

1. Not disposing of the demurrers. 

2. The charge given by the court. 


") 


3. The judgment rendered on the agreed facts. 


S. J. Cummine, Jonn K. Henry, and James M. Wutrr- 
HEAD, for appellant.—l. It is evident from the complaint, 
that this suit is brought to recover under section 1396 of 
the Revised Code. The remedy under that section is only 
in the cases, and for the defaults, that come within its 
terms. Now, what are its terms? They are as foliows: 
“When a bridge or causeway has been erected by contract 
with the county commissioners.” But the agreed statement 
of facts, as set out in the bill of exceptions, shows that the 
bridge, in this case, “was built by private subscription, about 
ten years ago.” It was not, then, a bridge built under sec- 
tion 1396 of the Code; and, according to the decision of 
this court in Barbour County v. Brunso:, 36 Ala. 352, no 
recovery in this case can be had under that section. 

2. In August, 1864, the commissioners court of Coving- 
ton county contracted with and paid Perkins and Wright 
sixty-four dollars for hauling lumber to repair a bridge. 
The bridge was not repaired by the county, but the repairs 
were done “ by the citizens living near the same, gratuit- 
ously.” The order of the commissioners court directing 
sixty-four dollars to be paid to Perkins and Wright, was a 
judicial act, and could not make the county liable for 
damages by reason of the bridge falling in ——Dargan v. 
The Mayor, &c., 31 Ala. 469. The repairing the bridge 
was a ministerial act, but with this the county had nothing 
todo. The court of county commissioners did not order 
or direct the bridge to be built, or to be repaired, and had 
nothing to do with it. The commissioners court, at the 
August term, made an order setting aside “the order here- 
tofore granted for repairing the Dozier bridge and the 
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Williams bridge.” But it is nowhere shown by the record 
that the Dozier bridge or the Williams bridge was the 
bridge that fell in. 

3. The cases on which the appellee relies are all cases in 
which the corporations did something, but did it so unskill- 
fully, carelessly, or negligently, that injury thereby resulted 
to the party suing. Here, we insist the county did noth- 
ing ; never had anything to do with the bridge that fell in, 
either by building or repairing. 

4. The county was under no legal obligation to build 
bridges over water courses passing through it. It was a 
matter for judicial consideration and determination. The 
failure to exercise judicial power constitutes no ground of 
action. — Smoot v. The Mayor, &c., 24 Ala. 112; The Roch- 
ester White Lead Co. v. The City of Rochester, 3 Comst. 
(N. Y.) 463. 

5. The court erred in charging the jury that “if they 
believed the evidence, they must find for the plaintiff.” It 
has been frequently held by this court, that such a general 
charge should not be given where the jury could legally 
find a verdict against the party in whose favor the charge 
was given. Such a general charge has been held as simi- 
lar to a demurrer to evidence. It should not have been 
given in this case.— Walker's Adm’r v. Walker's Adm’r, 41 
Ala. 353. 


F. M. Woop, and W. D. Rogperts, contra.—When the 
county commissioners made the appropriation and contract 
to purchase and haul the lumber to repair the bridge, and 
the contracting parties executed and performed their part 
of the contract, and the lumber was placed on the bridge 
in pursuance of said agreement, it then became a building 
of a bridge within legal contemplation, and it thereby be- 
came the duty of the commissioners court of said county 
to keep said bridge in good repair, for the safety of the 
public ; and on failing to do so, the county thereby became 
liable to the appellee for the damages that he sustained. 
Conrad v. Trustees of the Village of Ithaca, 16 N.Y. 158; 
Rochester White Lead Co. v. The City of Rochester, 3 Com- 
stock, 463. 
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The appellee’s judgment in the court below should be 
affirmed, whether the bridge was a contract bridge, or one 
put up otherwise; it was a part of the county highway, 
and it was the duty of the county to keep it in repair.—See 
Furse v. Mayor of N. Y.,3 Hill 612; Rochester Lead Co. v, 
City of Rochester, 3 Comst. 468; Hart v. City of Brooklyn, 
36 Bar. 226; Peck v. Village of Batavia, 32 Bar. 634 ; Hays 
v. Town of Burlington, 38 Vt. 350; Meares v. Town of Wil- 
mington, 9 Iredell, 73; Kingsbury v. Inhabitants of Dedham, 
13 Allen, 156; Barber v. Boxbury, 11 Allen, 318 ; 1 Cush, 
(Mass.) 443; Smoot v. Mayor of Wetumpka, 24 Ala. 112. 


PETERS, J.—The county is a corporation, and subject 
to be sued as an individual would be, under the law appli- 
cable to its character as such, or under such laws as im- 
pose upon it some special duty.—Rev. Code, § 897. It can 
not be liable in any other way. If there is no law impos- 
ing a certain duty upon the county, there is no liability for 
the injuries arising from the neglect of such a duty. A 
corporation is simply an artificial and ideal person, and its 
liabilities are to be ascertained, like those of a person, 
The injuries, then, which it commits, must arise from mis- 
feasance or nonfeasance, or from a failure to perform such 
contracts as it is authorized to make. ‘“ Being the mere 
creature of the Jaw, it possesses only those properties 
which the character of its charter confers upon it ex- 
pressly, or as incidental to its very existence.”—Marshall, 
C. J., in Dartmouth College v. Woodward, 4 Wheat. 518, 636. 

The charter incorporating the counties of this State is 
that found in the Revised Code, above referred to. There 
is no general law of the State requiring the counties to 
keep the public roads, and bridges on public roads, in safe 
repair, and this is not a duty incident to the character of 
the corporation itself. Then, before the county could be 
held liable for damages accruing from an injury occasioned 
by the fall of a bridge, or from an insufficient bridge, as a 
part of the public highway, it must be shown that there is 
some special law imposing such special liability. 

There is but one instance in which the people of the 
State, through its legislative authority, have imposed upon 
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the counties responsibility for such injuries. This law is 
in these words: “ When a bridge or causeway has been 
erected by contract with the county commissioner s, witha 
guaranty, by bond or otherwise, that it shill continue safe 
for the passage of travelers and other persons for a stipu- 
lated time, any person injured in person or property before 
the expiration of such period, by a defect in such bridge 
or causeway, may sue in their own name on the bond or 
guaranty, and recover damages for the injury; and if no 
guaranty has been taken, or the period has expired, may 
sue and recover damages of the county. And if the con- 
tractor shall knowingly suffer any such bridge or causeway 
to remain out of repair, and unsafe tor the passage of 
travelers and other persons, for more than ten days at any 
one time, during the period stipulated for its safety by the 
terms of his contract, he shall be guilty of a misdemeanor, 
and on conviction shall be fined, for the use of the county, 
in a sum not less than double the value of the materials 
and labor necessary to put such bridge or causeway in the 
state of safety required by the terms of his contract.” 
Rev. Code, § 1396; Barbour County v. Brunson, 32 Ala. 362. 

Beyond this statute, neither the county nor any of the 
agents authorized to act for it, are bound to keep the pub- 
lic highways or bridges in the county in safe repair, nor to 
insure the safety of the persons and the property that may 
pass over them. This is a part of the State’s govern- 
mental jurisdiction ihat has not been conferred upon the 
county, as 2 corporation. It rests with another set of 
public functionaries altogether, who are subject to indict- 
ment for a failure, without sufficient cause, to discharge 
the duty of keeping the public highways in proper repair. 
Rev. Code, $$ 1.41, 1366, 1357. 

From this view of the county corporations in this State, 
it is very evident that the analogy supposed to exist be- 
tween them and the corporations of towns and cities is 
not, in reality, found to be true. The county is not bound, 
as a general duty, to keep the public roads and bridges 
within its boundary in safe repair. It can not, therefore, 
be responsible for an injury growing out of a failure in 
this particular. ‘his is otherwise with towns and cities. 
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This is a duty which they undertake to perform. If it ig 
badly done, or not done at all, they become wrong-doers, 
and are liable for the injury they have occasioned. Such 
is the law incidental to their charters.—Smoot v. Mayor of 
Wetumpka, 24 Ala. 112; Owsley v. M. & W. P. RB. R. Oo., 
37 Ala. 560; City Council of Montgomery v. Gilmer et al., 
33 Ala. 116; Dargan v. Mayor, dc., of Mobile, 31 Ala. 469, 

In this case, there was a demurrer interposed to each 
count of the complaint. It does not appear from the 
record that any judgment was given by the court on these 
several demurrers. In such a case, it must be presumed 
in favor of the action of the court below, that these de- 
murrers were abandoned by the defendant in the court 
below, and not insisted on. There was no issue taken 
upon the demurrers, and they are not mentioned in the bill 
of exceptions. Then it must be presumed in favor of the 
action of the court below, that they were withdrawn or 
abandoned by the party pleading them. Omnia presumun- 
tur recte et solemniter esse acta, donec probetur in contrarum. 
Broom’s Max. pp. 427, 428, (marg.) ; Griffin, adm’r, v. Bland, 
43 Ala. 542; Hastland v. Sparks, 22 Ala. 607. 

Under the foregoing view of the act incorporating the 
counties in this State, the second and third counts of the 
plaintiff’s complaint below do not state any lega! grounds 
for a recovery against the county for the acts therein com- 
plained of; and the proofs submitted to the jury do not 
support the allegations of the first count. The court, 
therefore, erred in the charge to the jury as excepted to by 
appellant on the trial below. 

For this error, the cause is reversed and remanded. 
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CITIZENS MUTUAL INSURANCE COMPANY OF 
MOBILE vs. LOTT. 


[ DETINUE TO RECOVER PERSONAL PROPERTY SEIZED BY TAX COLLECTOR TO 
ENFORCE PAYMENT OF TAXES. ] 


1. Premiums received by insurance companies incorporated by State laws ; 
how liable to be tared.—Insurance companies incorporated in this State 
are liable to pay a tax of one per cent. on the gross amount of pre- 
miums received from their business, in this State, during each tax year, 
exclusively for public school purposes, and the fact that portions of 
the amount of gross premiums have been paid out in dividends, does 
not exempt the amount so paid out from this tax. 

2. Same.—Such tax is not a part of the ‘‘State assessment,” on which 

the county commissioners can levy an additional tax for county pur- 

poses 

. Same.—Such companies are liable for the tax imposed on dividends 
declared or earned, and not divided, but not on dividends declared and 
paid over to the stockholders during the tax year. Such dividends are 
to be considered as divided and paid over to the stockholders when the 
stockholders have received the same in money, or in credits on their 
stock notes in possession of the company. 

Premiums; how estimated. —In taxing the gross receipts of premiums, 

they are to be estimated for the year ending December 31st last preced- 

ing the assessment.—Act 1868, p. 306, § 15. 


eS) 


a 


AppEAL from Circuit Court of Mobile. 
Tried before Hon. Jonn ELLiorr. 


This was an action of detinue brought by the Citizens 
Mutual Insurance Company of Mobile, the appellant, 
against E. B. Lott, the appellee, to recover certain per- 
sonal property seized by the appellee, as tax collector of 
Mobile county, to enforce the collection of certain taxes 
which the appellant claimed had been illegally assessed 
against it, and for which taxes it denied any liability. 

The case was tried on an agreed state of facts, as fol- 
lows: “Prior to and during the years 1868 and 1869, the 
plaintiff was, and still is, an Insurance Company, chartered 
by the laws of Alabama, located and doing business in the 
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city and county of Mobile, and the defendant was collector 
of State and county taxes in and for the county of Mobile. 
On the Ist day of January, 1869, the plaintiff owned real 
estate situate in said county and city of the assessed value 
of twenty thousand dollars, and on that day its capital 
stock, actually paid in, and not invested in real estate, was 
seventy-one thousand five hundred dollars, upon which 
real estate and capital stock there was assessed against the 
plaintiff as taxes, in tne year 1869, the following taxes, 
to-wit : 








State tax on $91,500, at } of 1 per cent......... $ 636 25 
County tax, 40 per cent. on State tax........... 274 50 
viet catenamae sas Mee bs 6aee 85 75 
Collector’s and assessor’s fees, each 75c......... 1 50 

| $1,048 50 


All the above taxes were paid by the plaintiff to the de- 
fendant in the year 1869. During the year 1868, the 
plaintiff received from time to time, in each month of that 
year, premiums on its insurances, and the gross amount of 
premiums so received during that year was seventy-four 
thousand dollars, of which sum seventy-three thousand 
nine hundred and fifty dollars was received before the 31st 
day of December, 1868, and fifty dollars on that day, 
which premiums became, and were from the time they 
were received, the property of the plaintiff, and constituted 
and were the principal and largest part of the income and 
profits of the plaintiff for that year, its receipts from all 
other sources during that year amounting to eleven thous- 
and one hundred and forty-one dollars and forty-three 
cents. In the month of July of that year, (1568) the 
plaintiff declared out of its earnings and profits a dividend 
of twenty-seven thousand dollars, which was afterwards, 
and before the 31st day of December, 186%, divided and 
paid to the stockholders rateably, some shares of the divi- 
dends being paid in cash, and others by being endorsed as 
credits on stock notes, &c., and it did not declare, or earn, 
or divide, any other dividend during that year; and of the 
amount of said dividend, at least twenty-three thousand 
four hundred and seventy-eight dollars and fifty-eight cents 
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was derived from premiums so derived from its business. 
In and for the year 1869, there was assessed against the 
plaintiff, on said gross amount of premiums received by it, 
a specific tax of one per cent. exclusively for school pur- 
poses, such assessments amounting to seven hundred and 
forty dollars, and on the amount of said dividends so de- 
clared and divided, there were assessed against the plain- 
tiff, in the year 1869, as taxes in and for that year, the 
following taxes: 


School tax, } per cent. on $27,000 dividend. ..... $202 50 

County tax, 40 per cent. of amount of State tax on 
I fen a ee eT reo 81 00 

ere ae re ree eee ee . 25 35 
Total assessment of dividends................ $308 85 


These last mentioned taxes, (that is, the said several 
taxes on gross amount of premiums received and dividend 
declared and divided,) the said plaintiff insisted it was not 
legally bound to pay, &c., and refused to pay; and to en- 
force his demand of payment, the defendant seized the 
personal property sued for in this action, and defendant 
refused to deliver the same to plaintiff on demand, &e. It 
was further agreed, that in the year 1869, the tax assessor 
of Mobile county left with the secretary of the plaintiff a 
printed assessment list of items, in the usual form, upon 
which it was supposed the plaintiff was liable to assess- 
ment for taxes; among these items, the only one relating 
to dividends was one in the printed words, as follows: 
“ Dividends declared, or earned and not divided, by incor- 
porated company chartered by laws of this State,” and 
opposite which, and under head of “value,” plaintiff’s sec- 
retary inserted the figures $27,000, and the list was sworn 
to by the secretary, the proper officer to perform such acts, 
and returned by him to the assessor, who afterwards 
inserted the figures $202 50 under the heading “tax.” 
The bill of taxes presented by the tax collector to plaintiff 
for payment, in the fall of 1869, contained, among other 
items, one, and one only, in relation to dividends, in the 
following words and figures, to-wit: “All dividends de- 
clared, $27,000: } per cent., $202 50.” The amount 
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inserted by the secretary, twenty-seven thousand dollars, 
is the same dividend as hereinbefore mentioned. The sum 
of five hundred and forty dollars was paid in cash to stock- 
holders who had paid up their stock in full, and the resi- 
due, twenty-six thousand four hundred and sixty dollars, 
was divided rateably among stockholders who had not 
paid up their stock, and the share of each entered as a 
credit on his stock note, in accordance with the provisions 
of the charter. 

Upon the foregoing facts, if the court shall be of opinion 
that the plaintiff was not legally bound to pay any part of 
said taxes on the gross amount of premiums received, and 
on said dividends declared and divided, judgment is to be 
rendered against the defendant for the goods and chattels 
sued for, and five cents damages for the detention thereof, 
and costs, &c. If the court shall be of opinion that the 
plaintiff was legally bound to pay the whole of said taxes, 
then judgment is to be rendered for the defendant for the 
value of the property seized, against plaintiff and its sure- 
ties, (who had given bond and taken possession of the 
property,) for one thousand and forty-eight dollars and 
eighty-five cents, with ten per cent. thereon for penalty for 
non-payment of said taxes in due time, and for costs of 
suit. If the court shall be of opinion that the plaintiff 
was not legally bound to pay the whole of said taxes, but 
was legally bound to pay either or any part thereof, the 
judgment is to be rendered against the plaintiff and its 
sureties, in favor of defendant, for such part thereof as 
the court shall consider the plaintiff legally bound to pay, 
with ten per cent. damages on the amount, as penalty, &e. 
Each party reserves right of appeal, &c.”’ 

The court was of opinion that the plaintiff was not 
liable to pay the taxes on dividends, but was liable to pay 
the specific tax on the gross amount of premiums received, 
and gave judgment accordingly. 

The plaintiff now appeals, and assigns as error— 

1. The judgment rendered. 

2. Not rendering judgment in favor of appellant on the 
agreed case. 
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The appellee, with the consent of appellant, assigns as 
error— 

That the court erred in ruling against him as to tax 
on dividends, and not rendering judgment in his favor 
therefor. 


Wm. G. Jones, for appellant.—1. It is conceded that the 
power of taxation is inherent in every sovereign State, is 
part of the legislative power, and is very comprehensive 
in its character. But it is not unlimited. There are some 
limitations of it arising from the essential nature of taxa- 
tion, independently of any express constitutional limita- 
tions; and others arising from express constitutional 
limitations, inserted in the constitutions of some States. 
Among the first class of limitations, those arising from the 
nature of the power, is the requirement of equality and 
uniformity. 

In the late excellent work of Cooley on Constitutional 
Limitations, it is laid down, that “it is of the very essence 
of taxation that it be equal and uniform.” —Cooley on Const. 
Lim. pp. 487,495. And this, he says, is a principle of tax- 
ation quite independent of any express constitutional pro- 
vision.—TJ b. 

Where, under the name of taxation, the legislature 
exacts money from the citizens for any other than public 
purposes, or in a grossly unequal manner, it is not taxation 
—it is confiscation or plunder.—Cooley, pp. 487, 488, 490. 

Though the legislature has a very large discretion in 
selecting the subjects of taxation, it is not an unlimited 
discretion. For example, it cannot lay the whole burden 
of taxation upon one named man, or ten particular men, 
or on one small class of men. That would not be taxa- 
tion, in any proper sense of the word, but mere extortion 
and plunder. 

It is submitted, that the taxes in question are not equal 
and wniform with other taxes imposed by the act. On the 
contrary, they are manifestly and grossly unequal. For 
example, take the sum of $27,000, on which the dividend 
tax is assessed in this case. It is part of the larger sum 
of $74,000 of premiums received, and part also of the 
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$71,000 of capital stock paid in, which the company had 
on the Ist of January, 1869. It is taxed— 
Ist, as gross premiums, | per cent. ( exclusively for 





ee eee eee eee $270 00 
2d, as dividend, State tax, } per cent............ 202 50 
" county tax, 40 per cent. on State.. 81 00 
PCN es eetie. creo snore: 25 35 

3d, as capital stock paid in, State tax, } per cent.. 202 50 
’ 5s ” county tax.......... 81 00 

° ™ school tax........... 25 35 

Total tax‘ (more than 35 per cent.)............ $387 70 


This is more than double the rate of taxation imposed 
by the act of 31st December, 1807, on the property or 
income of private persons, or of many other corporations. 

2. These taxes are also in violation of the express limi- 
tations of the taxing power contained in the new constitu- 
tion of Alabama.—See Const. Ala. Art. IX, § 1; Art. XI, 
§ 13; Art. XII,§ 4. The convention doubtless knew the 
general disposition of each class in the community to 
throw the burthen of taxation off its own shoulders, and 
upon other classes. Hence these constitutional provisions 
that property shall be taxed in exact proportion to its value; 
and the property of corporations shall be liable to /axation 
the same as that of individuals. Hence, too, in providing 
for raising funds for educational purposes, it is provided 
by Art. XI, § 13, in clear, imperative language, that the 
legislature “shall” lay a specific tax annually on “all” 
banks, railroad companies, insurance companies, insurance 
companies, &c., &c., exclusively for educational purposes. 
The act of 3lst December, 1868, does not lay such a tax 
on banks, railroad companies, &c., but only on insurance 
companies and insurance agencies; throwing the whole 


- burthen on one class of corporations, when the constitu- 
tion imperatively requires the tax to be laid on all classes 
mentioned in that section. This is a violation of the prin- 
ciple of equality and uniformity, and of the plain letter 
and spirit of the constitution. 

3. If the act of 31st December, 1868, is applied to pre- 
miums receiyed and a dividend declared and divided before 
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its passage, it is retroactive in its character, and its retro- 
action is not of a remedial character, but would have the 
effect of creating an obligation on past transactions, on which 
no such obligation arose at the time of the occurrence of 
such transactions. The legislature had no power to pass 
such a retroactive act, for the plain reason that it would 
not be legislative in its character. It would not be making 
alaw, a rule of action, but merely creating an obligation. 
The distinction is a plain one. It may be well illustrated 
by our laws in relation to deeds for land. They provide 
that certain words used in a deed for lands shall create a 
certain obligation on the grantor. The words “ grant, bar- 
gain, sell, or either of them,” constitute a covenant that 
the grantor is seized in fee, and for quiet enjoyment, &c. 
Code, § 1884. But the words release and forever quit-claim, 
used in a deed tor land, have now no such effect, and do 
not create any such obligation. ‘The laws also prescribe a 
mode and form in which deeds shall be acknowledged or 
proved and certified for registration. Now, if a quit-claim 
deed is defectively proved or certified, the legislature may, 
by a retrospective act, cure the defective proof and certfi- 
cate, because that is merely remedial. But it can not pass 
a retiospective act giving to the words “release ana quit- 
claim” an obligatory effect, which they had not when used 
in the deed. This distinction is recognized and sustained 
by the courts and the text writers.—See Cooley on Const. 
Lim. pp. 369, 370, 352; Falconer v. Campbell, 2 McLean, 
192, 211, 212; and this principle is applicable, and has 
been applied to, tax laws.—See Howard v. Savannah, 
T. U. P. Charlt. 173; 4 U.S. Dig. p. 404, § 166; Murchi- 
son v. McNeil, 1 Wins. (N. C.) No. 1, 220; 25 U.S. Dig. p. 
107, § 103; The Commonw. v. Wyoming Val. Canal Co., 50 
Penn. 413; Tyson v. School Dis. of Halifax, 51 Penn. 9; 
The Inhabitants of Medford v. Learned, 16 Mass, 215-16 ; 
Atkinson v. Dunlap, 50 Maine, 111. 

4. But retrospective laws are generally odious and op- 
pressive, and the courts will never give an act a retro- 
spective operation when it can be applied prospectively, 
unless the intention of the legislature to give it a retro- 
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spective operation is clearly expressed.—Cooley on Const. 
Lim. 370. 

The act of 31st December, 1868, can have a prospective 
operation, and contains nothing necessarily or clearly 
showing that the legislature intended it should have a re- 
trospective effect. 

If the legislature can pass such retrospective tax laws, 
it may tax a man on income which he received and ex- 
pended ten years before the passage of the law, or on land 
which he had sold ten years ago. 

As to the tax on the dividend, it is illegal on another 
ground. It had been declared and divided, and really paid 
out, before the law was passed. The law makes the com- 
pany taxable only on “dividends declared or earned and 
not divided.”’—Act Dee. 31, 1868, § 13, cl. 8. What is a 
dividend? Itis a thing, or sum, or number, that is to be 
divided, not that has been divided. The word is derived 
from the future participle of the Latin verb dividio, divi- 
dendum; not from the past participle divisum. Every 
school-boy who has learned simple division, knows that 
the dividend is the number to be divided, not a part of a 
number that has been divided. That is the primitive 
etymological meaning of the word. What is a dividend 
declared and not divided? It is the gross sum which the 
directors of a company set apart out of their profits, fo be 
divided, at a future time, among the stockholders or others 
entitled to participate in it. The division is a mere minis- 
terial act, to be performed by some ministerial officer. 
Until such division is made, it is a dividend declared and 
not divided, and it remains the property of the company. 
As soon as the division is made, it ceases to be a dividend, 
in the proper meaning of that word. The portions of it 
produced by the division become the property of the sev- 
eral stockholders to whom they are respectively allotted. 

It is true that in common parlance, these several por- 
tions are often improperly called dividends. It is plain, 
from the wording and punctuation of the act, that the 
legislature used the word in its original and proper sense, 
of a gross sum to be divided; for it says “dividends de- 
clared or earned and not divided.” A different construction 
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would lead to the absurdity and injustice of providing by 
law that one person shall pay taxes on another person’s 
property. The dividend of $27,000 in this case had been 
declared and divided before the passage of the act, and so 
is not within the language or intention of the act. 





C. W. Rarer, for appellee.—In reference to the pre- 
mium tax, there is scarcely room for discussion or doubt. 
Section 13, Art. 1X of the constitution not only authorizes, 
but seems to command the legislature to impose such a 
tax.—See Cooley’s Const. Lim. 55, 5., 58. 

Provisions which are, or appear to be unjust, do not for 
such cause invalidate a law or parts of a constitution. 
Ib. 72. 

For the almost unlimited power of legislatures in regard 
to taxation, except when restricted by federal or State con- 
stitutions, see 4 Wheat. 428. 

The act of 1868, it is contended, can not be construed 
to have a retrospective action, The act was approved 31st 
December, 1868; section 15, p. 306, provides that all 
incomes, gross receipts, profits, &c., shall be estimated for 
the year ending on the 3lst December last preceding the 
assessment, except when otherwise provided, and annually 
thereafter. 

There is no clause in the constitution of this State pro- 
hibiting retrospective legislation. Judge Cooley says there 
are numerous cases which hold that retrospective laws are 
not obnoxious to constitutional objection, while in others 
they have been held to be void. But he mentions a ciass 
of cases in which retrospective legislation has not been held 
to be void on constitutional grounds ; correcting irregulari- 
ties in assessments of property for taxation and the levy 
of taxes thereon.—Cooley’s Const. Lim. 370, 371, 373, 374, 
375. 

A retrospective statute which would impair the obliga- 
tion of a contract, would be different from one which 
would cure a defect, or aid in the enforcement of a duty. 

In reference to the dividend tax, it is plain the insurance 
company would be liable for it, if the dividends were not 
divided as originally reported and given in by the com- 
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pany. Is it not too late, a year after the assessment, to 
correct a mistake, if any, in the assessment? An oppor- 
tunity existed for rectifying any error before the county 
commissioners. But to let the assessment stand as it was 
originally made, would not work an injustice to the com- 
pany; to set it aside would be a wrong to the public, 
The stockholders compose the company. If the tax should 
be paid out of the company fund, the individual members 
would not be bound to pay on their respective shares ; 
otherwise, they would be. But if the assessment should 
be set aside now, the public would lose the tax altogether. 
It would be paid neither by the company nor by its mem- 
bers. In declaring the dividend, the company had the 
right to reserve as much as would pay the taxes due upon 
it, and to save the stockholders that trouble. It does not 
appear that it did not elect todo so. It does not appear 
that there was any mistake. It is therefore submitted, 
that at this late day, the insurance company should be 
held to abide their own act. 

A cross assignment has been made in this case, accord- 
ing to a rule found in 39th A. R. 


PETERS, J.—This is a controversy between the Citi- 
zens Insurance Company of Mobile and the tax collector 
of the county of Mobile. The cause comes to this court 
from the judgment of the circuit court for the county of 
Mobile, upon an agreed state of facts. The case thus 
made involves a construction of several sections of the 
revenue law approved on December 31, 1868, which will 
be more fully stated below. In such a case, this court is 
confined solely to a consideration of the law applicable to 
the facts thus agreed on by the parties.— Bott v. McCoy et 
al., 20 Ala. 578. 

The revenue law above referred to levies a tax upon the 
following named property in this State, besides many other 
species of property not now necessary to be named; that 
is to say: 

1. “The capital stock, actually paid in, of all incorpo- 
rated companies created under any law of this State, 
whether general or special, except such portion of the 
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capital stock as may be invested in property and taxed 
otherwise as property.”—Pamph. Acts 1868, pp. 297, 301, 
Act No. 1, § 6, el. 23. 

2. “All other property, real or personal, not otherwise 
specified herein, or exempted by law from taxation, and its 
value.’ —Pamph. Acts 1868, supra, p. 301, § 6, par. 25. 

The same jaw defines “real property” to include “ not 
only land, city, town and village lots, but all things there- 
unto pertaining, and all structures and other things so an- 
nexed or attached thereto as to pass to the vendee by the 
conveyance of the land or lot;” and “ personal property” 
to include “all things other than real property, which have 
any pecuniary value, and moneys, credits, investments in 
bonds, stock, joint stock companies, or otherwise.”— 
Pamph. Acts, supra, p. 297, § 2. 

And it is also declared by said revenue law, that “ there 
shall be, and is hereby levied on all property in this State, 
real and personal, not herein exempt from taxation, an 
annual tax of three fourths of one per cent.”’—Pamph. 
Acts, supra, p. 808, § 11. 

It is likewise provided by said act “to establish revenue 
laws for the State of Alabama,” that ‘‘taxes shall be 
assessed by the assessor in each county on and from the 
following subjects, and at the following rates, to-wit : 

“3. On the gross amount of premiums received from 
their business in this State during such tax year, by any 
insurance company chartered by or organized under any 
law of this State, one per cent. on the gross amount of 
premiums, exclusively for public school purposes. * * * 

“3. On all dividends declared or earned and not divided 
by incorporated companies created under the laws of this 
State, to be assessed and paid by the companies earning 
the same, a tax of three-fourths of one per cent.”— 
Pamph. Acts, supra, pp. 303, 304, § 12, par. 3, 8. 

The words, “ during such tax year,” in the third para- 
graph of the section of the revenue law aforesaid, refer to 
and mean the “tax year preceding the assessment.” And 
the tax year begins on the jirst day of January in each 
year, and ends on the thirty-first day of December follow- 
ing.—Pamph. Acts, supra, pp. 308, 304, § 12, par. 1, 3; 











196 FORTY-FIFTH ALABAMA. 


Citizens Mutual Ins. Co, of Mobile v. Lott. 





ae 








also, § 15, p. 306. The section defining the tax year is in 
these words: 

“3. Be it further enacted, That the tax year shall be the 
year ending with the 31st of December each year, and all 
property, unless herein otherwise provided, shall be given 
in by and assessed to the person, company, corporation, 
partnership, or association owning or having iv possession 
the same, on the first day of January of the year for 
which the assessment is being made; and the lien for taxes 
shall attach to all property for taxes whenever and so soon 
as such property becomes liable for tax under this act.” 
Acts, supra, pp. 305, 306, § 14. 

There can be no doubt that the legislature may pass 
laws which may comprehend past transactions, when such 
laws do not impair vested rights or the obligation of con- 
tracts. There must be a constitutional provision invaded, 
before the legislative power can become paralyzed ; and 
this invasion must distinctly appear.—Fletcher v. Peck, 6 
Cr. 87; Hoffman v. Hoffman et al., 26 Ala. 535; Weaver's 
Ex’r v. Weaver's Creditors, 23 Ala. 789; Carpenter v. Penn- 
sylvania, 17 How. 455; Dorman v. The State, 34 Ala. 216, 
232. It is also true, that, where there is doubt about the 
legislative intention as to the effect of a statute, it will 
always be construed so as to give it a prospective opera- 
tion.— Barnes v. Mayor of Mobile, 19 Ala. 707; Barron v. 
Tart, 18 Ala. 668; Gould v. Hays. 19 Ala. 438. The power 
to tax is one of the sovereign powers of the State, and 
where there is no constitutional restriction, it is absolute. 
Steubenville d& Ind. R. R. Co. v. Tuscarawas County, 6 Pitts. 
Law Jour. 78; Blackwell on Tax Titles, pp. 1, 2; Svein v. 
Mayor of Mobile, 17 Ala.2:4. The revenue law took effect 
on the day of its passage, and subjected all taxable prop- 
erty in this State to its burdens on the first day of Janu- 
ary, 1869.—Br. Bk. Mobile v. Murphy, 8 Ala. 119. Besides 
the statutes above quoted, the Revised Code provides that 
“the court of county commissioners must, in each year, 
levy a tax for county purposes, not exceeding /i/ty per cent. 
on the amount of the State assessment.”—Revised Code, 
$910. There is also a special tax permitted to be levied 
in the county of Mobile, for school purposes.—Pamph. 
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Acts 1853-4, p. 191, § 4. The “State assessment” men- 
tioned in section 910 of the Revised Code, refers to the tax 
levied for State purposes—the “State tax” strictly so 
called—and not to the tax levied for the support of the 
public schools. The statutes which deal with these sub- 
jects separate these taxes into two classes, which are de- 
voted to d‘fferent and distinct purposes. Though each is 
a general tax for the State at large, yet it would be mani- 
festly improper to confound them, and make them identi- 
eal. The one might be repealed, and the other would 
stand.—Rev. Code, § 535; Pamph. Acts 1868, p. 304, par. 
3. And besides, revenue laws being against a common 
right, are to be strictly covstrued. 

The facts admitted show that the capital stock of the 
said company paid in and not invested, was seventy-one 
thousand dollars, and the value of its real estate was 
twenty thousand dollars; the two items making ninety- 
one thousand dollars. It further appears from the same 
statement, that the company received gross premiums to 
the amount of seventy-four thousand dollars, during the 
year 1868, from the first day of January, 1868, to the 
thirty-first day of December of the same year, both inclu- 
sive. And beside these sums, it also received during the 
said year, 18638, the further sum of eleven thousand one 
hundred and forty-one dollars and forty-three cents of 
profits, from all sources, besides premiums. And during 
the same year, (1868) the sum of twenty-seven thousand 
dollars was set aside as a dividend, and paid over tg the 
stockholders of said company, before the first day of Jan- 
uary. 1869, partly in cash, and partly by a credit on their 
notes given for stock. It was also shown, that the sum of 
twenty-three thousand four hundred and seventy-eight 
dollars and fifty-eight cents of the above dividend, was de- 
rived from the gross premiums received during the year 
1868. And it is likewise shown, that the company did not 
pay any tax on said sum of eleven thousand one hundred 
and forty-four dollars and forty-three cents, profits above 
said, or any part thereof. 

Applying the statutes above referred to, as herein ex- 
plained, to the case made by the admitted facts in the 
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court below, the appellant’s tax for the year 1869 should 
have been assessed as follows, viz: 
1. On gross amount of premiums received during 

the year 1868, $74,000, at 1 per cent., exclusively 


for public school purposes ................ .-$740 00 
2. On value of real estate aud capital stock paid 

in, $91,000, at } of 1 per cent................ 682 50 
3. Mobile county tax on last item, for county pur- 

poses, 40 per cent. of State tax............... 273 00 
4, Mobile county school tax, one-fourth of the 

EE. HEM baewwiekas: WWE Nhe cea eke eds 68 25 


These items added together make the sum of seventeen 
hundred and sixty-three dollars and seventy-five cents ; 
and this sum was the whole amount which the said com- 
pany was properly liable to pay on the facts agreed on in 
the court below, besides the assessor’s and tax collector’s 
costs, which are put down in the statement of facts at one 
dollar and fifty cents. 

The appellant was not liable to be assessed on the said 
sum of twenty-seven thousand dollars set aside as a divi- 
dend in July, 1868, because it was paid over to the stock- 
holders.—Pamphlet Acts, 1868, p. 304, par. 8. This, I 
conceive, is the proper construction of this paragraph of 
the statute. But the tax on the gross amount of premi- 
ums was properly levied at one per cent., and the fact that 
this portion of the company’s income was afterwards paid 
out in dividends, did not release it from the tax levied upon 
it. ‘The language of the act is absolute and clearly ex- 
pressed, and there is no other section that controls its 
meaning. It must be enforced as it stands. But the tax 
thus levied is a special tax for a special purpose, and the 
law does not justify the construction that a county and 
school tax for the county of Mobile may be added to it as 
a portion of the State assessment. 

It does not appear that the income or profits of a do- 
mesticinsurance company in this State is subject to be taxed 
as “income or profits ;’ but if such income or profits exist 
at the commencement of the tax year in any species of 
taxable property in possession of the company, then it is 
taxable as such, under the designation of “ property.’— 
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Pamphlet Acts, 188, p. 301, par. 45, p. 805, § 14; also, 
§ 13. But the admitted facts, in this case,do not sh@w 
that this was the condition of the income or profits therein 
mentioned. The court below did not therefore err in fail- 
ing to charge the appellant with a tax upon this item. 

The statement of facts also shows, that the appellant 
paid on the taxes for which its property was liable in the 
year 1869, one thousand and forty-eight dollars. This sum, 
deducted from the amount above ascertained, will leave a 
sum of seven hundred and fifteen dollars and seventy-five 
cents. For this last named sum of $715 75, and ten per 
cent. damages thereon, and one dollar and fifty cents cost 
of assossment and collection, judgment will be here entered, 
besides costs. 

The judgment of the court below is reversed, and here 
entered in conformity with the foregoing opinion and the 
agreement of the parties, at appellant’s costs in this court 
and the court below. 





COMMISSIONERS COURT OF MOBILE vs. TURNER. 


[APPEAL FROM ORDER GRANTING MANDAMUS. ] 


1. Act of December 30th, 1868, construed.—The attorneys appointed 
under the act of December 30th, 1868, in the counties of Mobile, 
Greene and Pickens, * to attend to all criminal cases wherein the per- 
sons prosecuted shall be unable to employ counsel,” are entitled to the 
compensation fixed by the statute in all cases in which they act as such 
counsel, whether there is a conviction, an acquittal or dismissal. The 
disposition of the case does not control the right to compensation. 

. Same.—Such compensation is one-half the fees allowed the solicitor 
on conviction in the case in which the conviction is had, and in 
case of dismissal or acquittal, one-half the fees that the solicitor 
would have been entitled to on conviction, to be determined by the 
character of the offense charged in the indictment. The grade of 
conviction governs the rate of compensation in case of conviction, 
and the mode of the indictment when there is no conviction. 


to 
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APPEAL from Circuit Court of Mobile. 
e@ Tried before Hon. Jonn EL.iort. 


The point decided is sufficiently stated in the opinion. 


C. W. Rarter, for appellant. 
AtEx. McKinstry, contra. 


[Briefs did not come into Reporter’s hands. | 


PETERS, J.—This case turns wholly upon the construe- 
tion of the statute authorizing the appointment of attor- 
neys in the counties of Mobile, Greene and Pickens, whose 
duty it shall be to attend to all criminal cases wherein the 
persons prosecuted shall be unable to employ counsel. 
This act was approved on December 30th, 1868. It is 
short, and I quote it at large. Itis in these words, leaving 
out the enacting clause : 

“Section 1. From and after the passage of this act, the 
judge of the city court of Mobile, and the judges of the 
circuit courts of the counties of Greene and Pickens, shall 
be authorized to appoint a competent attorney in their 
respective courts, whose duty it shall be to attend to all 
criminal cases wherein the person prosecuted shall be un- 
able to employ counsel.” 

“Sec. 2. That the person appointed under the provis- 
ions of this act, shall be entitled in all cases, to one-half 
of the compensation allowed by law to solicitors, to be 
paid out of the county treasury on the warrant of the pre- 
siding judge.” —Pamphlet Acts, 1868, p. 490, 491, No. 144. 

There is no question as to the constitutional validity of 
the above recited law raised by the learned counsel in its 
discussion. Of its policy or impolicy, this tribunal has no 
authority to judge. That is left solely to a co-ordinate 
branch of the State government. All constitutional laws 
passed by the general assembly must have the effect of 
laws here, and must be enforced. The question, then, for 
our consideration, is simply the legislative meaning of the 
above statute. This must be ascertained from its language 
and the rules of interpretation applied to such language. 
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The controversy arises wholly out of the words of the 
second section, in reference to ascertaining the amount of 
compensation to be allowed to attorneys for services under 
this act. In what cases and to what amount in each case 
is compensation to be allowed? These are the questions 
first to be determined. 

Compensation is to be allowed in “all cases,” in which 
the attorney appointed under the act is required to defend 
the party criminally charged. This is the language of the 
act, and also its obvious meaning. The punctuation of 
the act as well as its words shows this. And although 
punctuation may not control the obvious meaning of a 
statute, it may be resorted to, to aid in ascertaining the 
connection and dependence of its words. Theacts of the 
general assembly are printed and published by authority 
of law, and the punctuation of the printed act is presumed to 
be the legislative punctuation and marking of it into clauses 
and sentences. This was different at common law, because 
common law was older than the act of printing. And the 
common law rule fails, because the reason on which it was 
based has become obsolete, and a new rule, based upon a 
new practice, has taken its place. Now, correct punctua- 
tion is one of the aids to arrive at the true meaning of a 
sentence. And laws are now printed and published with 
this new aid for their correct exposition.—Revised Code, 
page 113, et seq.,to 117. This may be, in many cases, but a 
trivial aid, yet itis one furnished by the law making power 
itself. And on this account, if for no other, it may not be 
wholly disregarded, or passed over, as an indication with- 
out significance. 

The language and punctuation of the statute allows 
compensation “in all cases,” of a criminal character, in 
which an attorney’s services are required and bestowed, 
under the act. Then, if the case is a criminal one, and the 
party prosecuted therein is unable to employ counsel, this 
is such a case as comes within the statute, whether the 
party prosecuted be acquitted or convicted. If such per- 
son is defended by the attorney appointed under the act, 
such attorney is-entitled to such compensation as the law 
allows. 


14 
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The amount of this compensation is the next question, 
How is this to be ascertained? The statute furnishes the 
rule. It is to be one-half of what the solicitor would be 
allowed in a like case, upon conviction of the party prose- 
cuted. This necessarily follows from what has been said 
above. If compensation is to be allowed “in all cases,” 
where there has been a defense by the attorney, appointed 


‘under the act, then this compensation is to be fixed by the 


solicitor’s fees in like cases. 

The purpose of the act evidently is to provide counsel 
in criminal cases for parties prosecuted, who are unable to 
employ such counsel, and to provide for the payment for 
the services of such counsel. The construction, then, which 
most certainly secures the accomplishment of this purpose 
is the correct one. This would not be done, if no compen- 
sation were allowed in the case of an acquittal or in case 
the prosecution should be abandoned and dismissed by 
the State. In such an event, the very service that the act 
provides for might be rendered, and the attorney employed 
would receive no pay. Such an interpretation would in 
the end terd to defeat the purpose of the act. This isa 
remedial statute, and should be so construed as to give the 
widest latitude to the language used for the purpose of 
carrying into effect its intent.—Smith’s Com. p. 628, § 480; 
Favers v. Glass, 22 Ala. 621; Thompson v. The State, 20 
Ala. 54; Sprowl v. Lawrence, 38 Ala. 674. 

Governed by these views, the attorney must be allowed 
compensation in all the cases in which he renders service 
as such, under his appointment ; in cases of acquittal and 
dismissal, as well as in cases of conviction. And the ameunt 
of the compensation in cases of conviction is to be governed 
by the solicitor’s fee, allowed to be taxed in case of such a 
conviction. And where there is no conviction, but the case 
goes off on acquittal, dismissal or nolle prosequi, then the 
charge made in the indictment, is to govern the amount of 
the compensation, just as if there had been a conviction 
on the grade of offense charged. 

The judgment of the court below was not in conformity 
with this construction of the statute. It was therefore 
erroneous; and for this reason it must be reversed. 
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It is objected, that this is not a proper process to enforce 
the petitioner’s rights. 

It has been long settled in this State, that a writ of 
mandamus will be granted when there is a specific legal 
right, and there is no other specific legal remedy adequate 
to enforce that right.— Ex parte Jones, 1 Ala. 15, 16; Tar- 
ver v. The Commissioners Court of Tallapoosa County, 17 
Ala. 527. This remedy has been often used to enforce the 
payment of salaries of the officers of the State and fees 
due the officers of its court, where the amounts are fixed 
by law, so as to be ascertained by computation.— Ex parte 
Pickett, 24 Ala. 91; Chisholm v. McGhee, 41 Ala. 192; Rey- 
nolds v. Taylor, 43 Ala. 420; Chisholm v. Coleman, 43 Ala. 
204 ; Johnson v. Reynolds, June term, 1870. 

It is also settled that a mandamus will be granted 
to compel the performance of a purely ministerial duty 
enjoined by statute.— Tennessee and Coosa Railroad Co. v. 
Moore, 36 Ala. 371. 

The attorneyship in this case is a quasi office. It is an 
appointment authorized to be made by law, and the servi- 
ces are ascertained and prescribed by law, and for these 
services a fixed compensation is allowed and directed to 
be paid out of a public fund. There is but one way de- 
clared by the statute to ascertain and enforce the payment 
of the compensation thus allowed. Usuaily, in such a case, 
the way prescribed by the statute is the only way. It can 
not be said that the right of the petitioner depends upon a 
contract, express or implied, or that he can sue the county 
or the commissioners for the compensation that may be 
due him in the ordinary forms of law. He has a specific 
right, and the statute clearly points out how this right 
should be enforced. The compensation due the attorney 
is to be computed as prescribed by the act; for this 
amount “the presiding judge” draws his warrant in favor 

of the attorney on the county treasury. or upon the officer 
having the custody and disbursement of the county funds. 
If the warrant is for the proper sum, it is the duty of the 
officer or officers upon whom the same is drawn to pay it. 
This is simply a ministerial duty, and one which may be 
enforced by mandamus. 
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Upon a reversal it is optionary with this court to render 
the proper judgment here which the court below should 
have rendered, or to remand the cause for further proceed- 
ings. In this case we prefer to take the latter course.— 
Revised Code, § 3502. 

It is therefore ordered, that the judgment of the court 
below be reversed, and the cause is remanded with instruc- 
tions to proceed in conformity with this opinion. And the 
appellee, who is the petitioner in the court below, will pay 
the costs of this appeal in this court, and in the court 
below. 





GARRETT er atu. vs. LYNCH, Apwm’r, ET AL. 


(BILL IN EQUITY TO ENJOIN JUDGMENT AT LAW ON NOTES GIVEN FOR PUR- 
CHASE OF LAND SOLD AT ADMINISTRATOR'S SALE, AND TO HAVE SALE SET 
ASIDE AND DECLARED VOID. } 


1. Sales made by order of probate court; law of caveat emptor applies to.— 
The law of caveat emptor applies to sales of land under an order of the 
probate court. A purchaser at such a sale being at his peril, will not 
be relieved in equity from the payment of the purchase-money, although 
he may get no title, if there be no fraud, or mistake or ignorance of 
any material fact. 

2. Same; when equity will not grant relief against judgment at law.—A 
party who has a legal detense, and suffers a judgment to go against 
him, can not obtain relief in equity, without showing a good reason 
why he did not defend at law. If discovery be necessary, he must 
obtain it by interrogatories under the statute, or file his bill before the 
judgment at law is rendered. 

3. Same ; what allegation in bill for injunction against judgment at law: 
is fatal to relief.—One who seeks to enjoin a judgment at law, recover- 
ed on a note given for the purchase-money, on asale of lands made by 
an administrator, for distribution amongst the heirs at law, who charges 
in his bill that the sale was void, and the note without consideration, 
thereby shows that he had a good defense at law, and his failure to 
make it, without sufficient excuse, deprives him of all claim to relief in 
a court of equity 

4. Same ; when equity will not relieve against judgment.—Equity will not 
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relieve a party against a judgment at law, on the grounds of a defense 
of which he was ignorant until after the judgment was rendered, unless 
he shows that by the exercise of ordinary diligence he could not dis-_ 
cover it, or that he was prevented from employing such diligence by 
fraud, accident, or the act of the opposite party, unmixed with fault or 
negligence on his part. 

5. Same.—Where a party who buys land at an administrator’s sale, and 
gives his note for the purchase-money, payable twelve months after 
date, and, after judgment recovered on the note, seeks to set aside the 
sale, and to enjoin the judgment, upon the ground of fraud, and that the 
administrator had obtained no decree or order of sale, in the probate 
court, authorizing him to sell the lands; and for that purpose, states 
in his bill of complaint, that the administrator on the day of sale, rep- 
resented that he had an order of court, giving him authority to sell the 
lands, and that the same was regular, and that, confiding in said rep- 
resentations, he became the purchaser, and, after the judgment was 
recovered, he caused diligent search to be made in the office of the 
probate court, by the clerk of said court, and no record or any evidence 
could be found, that the administrator had ever applied to said court, 
for the sale of the lands,—Held, this is not an averment, or equivalent 
to an averment, that no such order of sale had been made, or that the 
representations of the administrator were falsely and fraudulently 
made ; and, that as a statement, it is insufficient to entitle the purchas- 
er to any relief in a court of equity. 

6. Lands, sale of ; what necessary to set aside for fraud.—A party who 

seeks to rescind a sale of lands on account of fraud, defect of title, or a 
want of authority in the vendor to sell, must be diligent and prompt— 
diligent to discover the fraud, etc., and prompt to avail himself of his 
discovery, when made. If he retains the possession and enjoyment of 
the lands, with a knowledge or the means of knowing from the day of 
sale al) that he knows when his offer to restore the possession and re- 
scind the sale is made, and lies by, and suffers a judgment to be ob- 
tained against him for the purchase-money, his equities will be greatly 
endangered, if not lost, unless he can show some good reason and 
excuse for his delay. 

Same ; how affected by loss or destruction of decree authorizing sale.— 
A sale of lands by an administrator for distribution amongst the heirs 
at law, under a decree of the probate court, for that purpose, will not 
be affected by a subsequent loss or destruction of the decree, and the 
record and proceedings in which it was made, If the decree and 
records can not be substituted under the statute so as to enable the 
purchaser to obtain a title in the probate court, on a proper application 
to a court of chancery, and on payment of the purchase-money, or a 
readiness and offer to pay, that court will either decree him a title, or 
direct the administrator to make him a title. 


~1 


APPEAL from the Chancery Court of Limestone. 
Heard before Hon. WM. SKINNER. 
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The facts are fully stated in the opinion. 


Waker & Jones, and WaLKER & BaicKELL, for appel- 
lant. 

Messrs. WaLKkER & Jones filed an elaborate printed 
brief in the case, and the case was also argued orally at 
the bar. The briefs of appellant did not come into the 
Reporter’s hands. 


J. N. Martone & Houston & Pryor, contra.—The bill in 
this case is without equity. 

The grounds upon which the bill seeks relief, fraud, 
want of consideration, constitute, (if true) a legal defense; 
and should have been pleaded to the action iu the circuit 
court.—42 Ala. 168; Wilson, Adm’r, v. Armstrong, in which 
the grounds of defense as alleged to exist in this case, 
were pleaded to an action at law, and sustained by the 
court, and by this court.—See, also, the opinion of the 
court in this case, at the June term, 1870. ' 

Equity requires diligence in the discovery and exposure 
of fraud, and a rescision demanded on account thereof, 
and a bill which shows upon its face a want of diligence is 
without equity.— Gentry v. Rogers, 40 Ala. 442; Coz v. 
Boyd, 38 Ala. 42; Bell v. Thompson, 34 Ala. 633 ; Betts v. 
Gunn, 31 Ala. 219. This last case is very strong and fully 
sustains the point. 

A defendant in a judgment at law, who seeks relief 
against it in equity on grounds which would have formed 
a good defense at law, must allege and prove, that his fail- 
ure to discover and avail himself of such defense at law 
was attributable, not to any negligence or want of dili- 
gence on his part, but to fraud, accident, or the act of the 
opposite party.— Watt v. Cobb, 32 Ala. 530; Taliaferro v. 
Branch Bank at Montgomery, 23 Ala. 755, and authorities 
cited. 

The complainant being chargeable with laches, in not 
making enquiries and using diligence, looses all right to 
be heard, and if his bill shows he is chargeable with want 
of diligence, it is without equity.— Betts v. Gunn, 31 Ala. 
419 ; Wilingham and Wie v. Harrel, 36 Ala. 583; Kern v, 
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Burnham, 28 Ala. 428; Askewertel v. Hooper, Adm’r, et al., 
38 Ala. 634; Stewart v. Stokes, 33 Ala. 494. 

A bill for the rescision or specific performance of a con- 
tract, must aver not only a readiness, but an offer to per- 
form the conditions and terms devolved on him by the 
contract. He must also aver a demand and refusal on the 
vendor, or sufficient excuse therefor, with the further offer 
to place the opposite party in statu quo. And a bill with- 
out these averments, is without equity.—Duncan v. Jeter, 
5 Ala. 604; Hvans v. Bolling, 5 Ala. 551; Lamkin et al. v. 
Reese et al.,7 Ala. 171 ; Hart et al. v. McClellan, 41 Ala. 251 ; 
Carter v. Thompson, 41 Ala. 375; Cox v. Boyd, 38 Ala. 42; 
Bell v. Thompson, 34 Ala. 633. 

This case was submitted to the chancellor for final decree 
upon bill, exhibit, answers and certain depositions em- 
braced in the present record. The bill and answers were 
sworn to in due form. 

The equity of the bill is denied by the sworn answers, 
and the statements and allegations of the answers must 
prevail over those of the bill, unless the latter be sustained 
by two witnesses, or one witness and strong corroborating 
circumstances. 

Lynch proves that he filed a petition for a sale of the 
land, and also that it prayed a sale of the land for equita- 
ble division amongst the heirs at law ; proves that deposi- 
tions were taken as in chancery proceedings, and in truth 
proves fully all of the allegations of his answer. 

The depositions in an application by an administrator 
to sell the land of his intestate need not be recorded. .The 
law requires that they must be filed of record.—Revised 
Code, § 2228. 

Proceedings by an administrator to sell the land of his 
intestate are in rem, and it is not necessary for the court 
in such proceedings to obtain jurisdiction of the parties 
interested.—Satcher v. Satcher, 42 Ala. 

All that is necessary in such cases, is that the adminis- 
trator file a petition in the probate court, containing the 
jurisdictional allegation; that is, that he seeks a sale of 
the land for equitable division, or that the land can net be 
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equitably divided amongst the heirs without a sale.-—Satcher 
v. Satcher, supra. 

And also if infants or persons of unsound mind are in- 
terested in the estate, the probate court must take the 
proof by deposition, as in chancery proceedings, showing 
the necessity of such sale.—Revised Code, § 2225; Satcher 
v. Satcher, supra. 


PECK, C. J.—This case originated in the chancery 
court of Limestone county. The appellants were the com- 
plainants, and the appellees respondents in that court. A 
syllabus of the bill of complaint may be stated as follows ; 
The respondent, Darius Lynch, as the administrator of 
Thomas Lynch, deceased, in the year 1860, sold the lands 
described in the bill, belonging to the estate of said de- 
ceased, for distribution amongst the heirs at law; repre- 
senting at the time of the sale, that he sold said lands by 
virtue of an order and decree of the probate court of 
Limestone county, and that he had such an order, and that 
the same was regularly obtained, and gave him full power © 
to sell said lands. 

Complainant, Peter F. Garrett, confiding in said rep- 
resentations, attended said sale and bought said lands, 
for the sum of ($5,160) five thousand one hundred and 
sixty dollars, and gave his note to said administrator, said 
Darius Lynch, for the purchase-money, payable twelve 
months after date, with said complainant, Willian H. Gar- 
rett and one Benjamin Peete, as his sureties. ‘Lhe bill al- 
leges, in March, 1866, said administrator commenced suit 
on said note, by summons and complaint, which were re- 
gularly served on all the parties; that said suit abated 
as to said Peete, by his death, and judgment was rendered 
against said complainants, Peter F. and Willian H. Garrett, 
for ($7,361 75) seven thousand three hundred and sixty-one 
75-100 dollars; that execution was issued on said judg- 
ment, and lands of said Peter F. Garrett were levied on 
and sold, and that he afterwards redeemed said lands from 
the purchaser, on the 24th day of September, 1869, for the 
sum of ($1,16) eleven hundred and _ ninety-six dollars ; 
that he informed said Darius Lynch, that by said redemp- 
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tion, he did not intend te recognize the validity of said 
administrator’s sale, and delivered.a written paper to him, 
to that effect ; that long after said sale, and after said 
judgment, but without stating more particularly when, said 
complainant, Peter F. Garrett, went to the court-house, or 
caused his attorney to go to the office of the judge of the 
probate court of said county, where the records, petition 
and order of sale should be found, if any such there were, 
and caused diligent search to be made, by the clerk of said 
court, and that he could fined no record, or any evidence, 
that said administrator, said Darius Lynch, had ever ap- 
plied to said court for the sale of said lands; that there 
was no petition, no order, no evidence, to be found among 
the records of said court, that any decree had ever been 
made, &c., &c. But he does not state, even upon belief, 
that an order of sale had not, in fact, been made, or that 
the representations made by said administrator, at the 
time of the sale, were not true, or that they were falsely or 
fraudulently made. 

The bill of complaint then charges, that the sale of said 
lands is, and was, fraudulent and utterly void, and that 
said note was without consideration, fraudulent and void ; 
and that said administrator was threatning to sell the prop- 
erty of complainants, Peter F. and William H. Garrett, 
to satisfy said judgment. 

The bill then states, and offers to show, that said Peter 
F. Garrett had long before, but without stating when, 
abandoned said lands, and offered them back to said ad- 
ministrator, said Darius Lynch, after he discovered they 
had been sold without authority of law. 

The bill makes said administrator, said Darius Lynch, 
and the heirs at law of said Thomas Lynch, deceased, 
defendants, and prays process against them, and that they 
be required to answer all the several paragraphs of said bill 
on oath; and prays that the contract of sale may be de- 
celared void, and said note withvut consideration and void, 
and that said judgment be perpetually injoined, &c, The 
bill was dismissed for want of equity. 

The foregoing isa short, but a substantial synopsis of 
the bill of complaint. The bill is the complainants’ case, 
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made by themselves, and the law supposes they have made 
the best of it. It is, therefore, to be taken most strongly 
against them, and is not to be helped out by presumptions 
in its favor. 

Let us stop here a little, before we go further, and ex- 
amine this bill, and see whether it presents a case that 
entitles the complainants to the equitable relief prayed 
for. We think it wholly fails to do so. 

Ist. It does not state as a fact, even on the belief of the 
complainants, that there was not a decree of the probate 
court for the sale of said lands, or that the proceedings in 
which it was rendered were not regular. Nor does it 
state, that the representations made by the administrator, 
at the sale, were either false or fraudulently made. 

As to the decree, which the administrator represented 
he had obtained, it merely states that search was caused 
to be made, by the clerk of the probate court, at the court- 
house of said county, where the record, petition and orders 
should be found, and the clerk could find no record or any 
evidence, that the administrator had ever applied to said 
court for a sale of saidlands. This is notan averment, or 
equivalent to an averment, that no such application and 
decree had been made, or that the representations, stated 
to have been made, by the administrator, at the sale, were 
falsely or fraudulently made. Asastatement, therefore, it 
is insufficient to authorize any decree for relief in this 
case.— French v. Garner et al., 7 Porter, 549. 

Furthermore, when was this search made? The bill 
says it was made after the judgment, on the said note, was 
rendered. Most probably, it was made a short time be- 
fore the filing of the bill, the last of September, or first of 
October, in 1869. This was nine years after the sale of 
the said lands was made, more than three years after the 
said suit was commenced, and more than two years after 
the judgment was recovered, and at least two years after 
certain lands of complainant, Peter F. Garrett, the pur- 
chaser, had been levied upon and sold under an execution, 
issued on said judgment. During ali this time, the said 
complainant was in the possession and enjoyment of the 
lands so purchased by him, living, and for many years be- 
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fore, had lived in said county, with every opportunity to 
have examined, long before the judgment was rendered, 
and ascertained the truth, as to the existence of a decree, 
authorizing the said administrator to sell said lands, and 
as to the regularity of the proceedings, in which it was 
rendered ; yet, no reason is shown, no explanation or excuse 
offered, for his strange and unaccountable negligence and 
supineness, in relation to a matter of so much importance 
to him. The bill, however, charges, that the sale of said 
lands was fraudulent and utterly void, and that the said 
note was without consideration and void. These charges, 
if true—and the complainants must stand on their own 
case—show that they had a good and clear defense at law, 
and their failure to make it, without a sufficient excuse, 
deprives them of all claim to relief, in a court of equity.— 
McCollum v. Prewitt, 87 Ala. 573. 

The statement in the bill, that complainants did not 
make the discovery that there was no record, or evidence 
to be found, of the existence of an order or decree for the 
sale of the land, until after the judgment at law was ren- 
dered, in no manner excuses their negligence. The means 
of discovery were within their reach, and they are charg- 
able with the failure to use them. Equity will not relieve 
a party against a judgment at law, on the ground of a 
defense of which he was ignorant until after the judgment 
was rendered, unless he shows, that by the exercise of 
ordinary diligence, he could not discover it, or that he 
was prevented from employing such diligence, by fraud, 
accident, or the act of the opposite party, unmixed with 
fault or negligence on his part-—Reavis’ Digest, p. 204, 
§ 701, and the cases there referred to. 

2. Another defect in the bill is, that the complainant, 
Peter F. Garrett, continued in the possession and enjoy- 
ment of the land, with a full knowledge of, or the means 
of knowing, from the day of the sale, all that he knew 
when the alleged offer to restore the possession and re- 
scind the sale was made. A party that seeks to rescind a 
sale of lands on account of fraud, defect of title, or a want 
of authority in the vendor to sell, must be both diligent and 
prompt; diligent to discover the fraud, &c., and prompt to 
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avail himself of his discovery when made. So, too, if a 
defense be purely equitable in its character, the party must 
be diligent and prompt to take advantage of it. If he lies 
by and suffers a judgment to be rendered against him, his 
equities will be greatly endangered, if not lost, unless he 
can show some good reason and excuse for his delay. 
The maxim is, “ The laws assist those who are vigilant, not 
those who sleep over their rights.” 

3. We might end this opinion here, but as the case was 
in this court at the last term, on an appeal from the decree 
of the chancellor dissolving the injunction granted on the 
filing of the bill, on the coming in of the answers, and was 
affirmed ; and, as since that time the evidence, of the par- 
ties has been taken, and the case heard on its merits, and 
the bill finally dismissed, and is again here on the com- 
plainants’ appeal, we propose now to examine the case, as 
it appears by the lights shed upon it by the evidence. 

The answers, being required to be on oath, are, as to all 
responsive matters, evidence for the respondents. The 
answer of the administrator, Darius Lynch, who svuld the 
land, states that there was a decree of the probate court 
of Limestone county, obtained by him, on his petition 
filed for that purpose, for the sale of the lands, for distri- 
bution amongst the heirs at law; that a sale was made 
under that decree, and that the complainant, Peter F. Gar- 
rett, was the purchaser; which sale was reported to, and 
confirmed by the court. 

By reference to this answer, it will be seen that it states, 
very fully, the contents of the petition, and shows that it 
contains all the facts necessary to give the court jurisdic- 
tion, with much else as to the regularity of the proceedings 
had on said petition. If the court ubtained jurisdiction 
by a proper petition, then, although irregularities may 
have intervened, they would not affect the validity of the 
decree, or the sale made under it.—Satcher v. Satcher, 
Adm’r, 41 Ala. 26. Irregularities might have been good 
grounds to reverse the decree, but a sale before reversal 
would be valid, notwithstanding it might be afterwards re- 
versed. 

A proceeding on behalf of an administrator, to sell the 
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lands of his intestate for distribution, on the ground that 
it cannot be equitably divided, &c., is a proceeding in rem, 
and a sale made under such a decree, in such a case, is a 
judicial sale, and the doctrine of caveat emptor applies to 
it. The purchaser buys at his peril, and in the absence of 
fraud, and when there is no mistake, or ignorance of any 
material fact, he must pay the purchase money, even 
though he may get no title.— Burns v. Hamilton, 33 Ala. 210. 

The answer of this respondent also states, that after the 
said decree, and after the sale of said lands, during the 
occupancy of that county by the troops of the United 
States, the court-house was destroyed by fire, with nearly 
all the records and proceedings of the courts. This is, no 
doubt, the reason, and a very satisfactory one, too, to show 
why the complainants’ search for the records and papers, 
&c., proved to be fruitless. The answer also states, that 
the destruction of the court-house and the loss of the 
records, the papers and proceedings of the ccurts, was 
well known to the complainants long before the suit was 
brought on their note. 

The depositions of the administrator, Darius Lynch, and 
of the complainant, Peter F. Garrett, were both taken, and 
read in evidence on the hearing. That of the said Darius 
Lynch fully sustains the statements of his answer as to 
the proceedings and decree to sell the lands, the sale, and 
its confirmation by the court, the destruction of the court- 
house, records, &e. 

The deposition of the complainant, Peter F. Garrett, ad- 
mits that he lived in the immediate neighborhood of the 
lands purchased by him, and had lived there for many 
years, and knew all about the title of the deceased, Thomas 
Lynch ; that he knew the sale was to be made, a month or 
two before it was made; that it was advertised in the news- 
papers, and that there was nothing to have prevented him 
from examining the records, &c., both before and after the 
sale, until the court-house was destroyed; but, as stated 
in his bill, he supposed the administrator had an order to 
sell the lands, and did not look to it. This, as we have 
seen, was no excuse for his negligence. 

The answer of Darius Lynch, and the evidence, show 
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that the loss or destruction of the records, &c., was well 
known to the complainant, Peter F. Garrett, and why this 
important fact was omitted in the bill, is not explained, 
The disclosure of this fact seems to have been studiously 
kept out of the bill. This, of itself, tends strongly to 
show that the search for the records, &c., on the part of 
this complainant, was a mere simulated affair, and was 
made to afford a plausible ground for insisting that no 
such records, &c., ever existed, and that, therefore, the sale 
of the lands was made without any authority of law for 
that purpose. 

An examination of the evidence, however, shows that 
such records once existed; that there was a decree and 
order for the sale of said lands, and that the sale was made 
by virtue of said decree, and was reported to, and con- 
firmed by the court. The subsequent destruction of this 
decree did not affect the legal character of the sale; being 
a legal sale when it was made, it is a legal sale now, not- 
withstanding the destruction of the said decree. 

If the records and decree can not be substituted under 
the statute, as we think they may, on the evidence dis- 
closed in this case, so as to enable the purchaser to obtain 
a title in the probate court, on a proper application, a 
court of chancery, on the payment of the purchase money, 
or an offer and readiness to pay it, would, undoubtedly, 
either decree him a title, or direct the administrator to 


make him one. 
Upon the whole, we are satisfied that both on the bill 


and the evidence, the complainants are entitled to no relief 
in this case. 
Let the decree be affirmed, at the costs of the appellants. 
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BARWICK, Apm’r, vs. RACKLEY, Pro Amt. 


[ PETITION BY NEXT FRIEND OF MINOR TO SET ASIDE AN ANNUAL FINAL 
SETTLEMENT OF ADMINISTRATOR. ]} 


}. Infants.—Infants must sue by their next friend. 

2. Same, suit by next friend of ; how may be brought.—A suit may be 
brought by a next friend, in the name of an infant, without first ob- 
taining the leave of the court for that purpose. 

3. Same; for what cause should not be dismissed.—A suit in the name of 
an infant, commenced by a next friend, without the knowledge or con- 
sent of the infant, or against his will, should not for these reasons be 
dismissed, on motion of the defendant. 

4, Same; duty of court in such case.—In such a case, on a proper appli- 
cation, which may be made by the infant by a next friend, the general 
guardian, or any near relative, the court should institute an inquiry 
whether the suit is for the benefit of the infant, and whether it is for 
his interest that it should be prosecuted by the person named as next 
friend ; and if it appears that the suit is not for his benefit, or that it is 
not for the interest of the infant that the same should be prosecuted 
by the person named as next friend, the court will order the proceed- 
ing to be stayed, and in the latter case remove the next friend and ap- 





point another in his stead. 

Administrator, final settlenent of ; when may be set aside at subsequent 
term.—The probate court has the power, at a subsequent term, to set 
aside the final settlement of an administrator, on the application of an 
infant distributee, if the settlement was made without the appointment 
of a guardian ad litem, or if the guardian ad litem appointed did not 
accept his appointment, and did not, in fact, represent the infant 


on 











on such settlement. 

6. Decree of court below ; when will be afirmed.—Where a bill of excep- 
tions does not set out the evidence, but states merely that certain pa- 
pers and records, by name, were introduced, this court will presuime in 
fayor of the correctness of the decision of the court below, and affirm 
the judgment. 


APPEAL from Probate Court of Henry. 
Tried before Hon. J. B. APPLING. 


The opinion fully states the facts. 


J. A. CLENDENNIN, for appellant.—Under the general law 
on the subject, a prochein ami could only be appointed by 
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a court.—See Tyler on Infancy and Coverture, p. 195, 
No legal right of parentage or guardianship would enable 
any one to act for the infant without such appointment, 
The statute of Alabama authorizes the infant to sue by 
next friend without first obtaining the leave of a court, 


' The relaxation of the rule certainly does not authorize any 


volunteer to institute suits on behalf of the infant. It 
certainly does not contemplate that the minor has no dis- 
cretion whatever. 

The evidence in this case shows that the minor was six- 
teen years of age, and that the next friend was a volunteer. 
The suit was the suit of the infant. No court had con- 
ferred the power on the next friend to act. Did the minor 
confer this power? Certainly not. If neither the court 
nor infant could control as to the selection, or to direct the 
institution of the suit, then minors are at the mercy of any 
person who may institute, voluntarily, suits on their be- 
half, whether of divorce, or other matters of peculiar 
interest to them. 

There was no necessity for the suit to be instituted. 
The rights of the minor would not be affected by delay in 
the premises. 

Chancellor Kent, as quoted in 27 Ala. 295, in Cook v. 
Adams, says: “Infants should act under the advice and 
discretion of their next friend, or guardian.” A volunteer 
unknown to the minor is not in position to advise, or exert 
a beneficial influence on the minor. 

The minor would be bound by the action of the court in 
the premises, if he did not appear and object to the suit. 

The courts did not allow an insolvent person to act as 
next friend, without giving surety for costs.—Tyler on In- 
fancy, &c. 197. 

If the minor had any right in regard to the case, the 
court could not take action to proceed with the cause, and 
such action by the court was erroneous. 


W. C. Oates, contra.—1. The application and motion of 
the minor by Lesenby as his next friend, in the probate 
court, was a matter of discretion with that court, and it is 
to be presumed that court acted for the interest of the mi- 
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nor, and such action is not reversible, unless the decree of 
that court setting aside the former decree and settlement, 
is erroneous. 

2. The petition sets out the fact, that the assets of the 
estate of James G. Barwick had been wasted and mal- 
administered by the appellant, and that upon his settle- 
ment the minor, James R. Barwick, was not represented, 
either by his guardian or a guardian ad litem. This ren- 
dered the settlement and decree thereon utterly void.— 
Laird, Adm’r, v. Reese, January term, 1870, of this court ; 
Travis v. Frievson, 39 Ala. 150; Houston v. Deloach, June 
term, 1869, of thiscourt; Hollis v. Caughman and Wife, 22 
Ala. 478. 

3. The bill of exceptions does not set out the records of 
the probate court which were introduced in evidence, and 
acted on by the court below, and in their absence, this 
court is bound to presume that that court acted right. 
Omnia presumunter rite esse actor. 


PECK, C, J.—We think the judgment in this case must 
be affirmed. It was rendered in a proceeding commenced 
in the probate court of Henry county, by a petition filed 
in that court in the name of James R. Barwick, an infant 
under the age of twenty-one years, by his next friend, 
George W. Rackley. The petition states that said infant 
is an heir at law of James G. Barwick, deceased, and a 
distributee of his estate. 

The object of the proceeding, as stated in the petition, 
was to set aside a final settlement of said estate, made in 
said court by Reddin Barwick, administrator of said de- 
ceased. 

The grounds stated in said petition for setting aside said 
settlement are, that the person appointed as guardian ad 
litem, to represent said infant in said settlement, did not 
accept of his appointment, nor did he, in fact, represent 
him in said settlement. 

On the day appointed for the hearing of said petition, a 
motion was made to dismiss the same, founded on a peti- 
tion of said infant, on the ground that said next friend 
15 
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was a mere volunteer, and filed the said petition without 
the knowledge or consent of said infant; that said next 
friend was believed to be irresponsible; that said infant 
was sixteen years of age, and had a guardian able and 
willing to represent him ; that he was satisfied with said 
settlement, and the good faith of the administrator in 
making it, and in his management of said estate ; and that 
the interference of said Rackley in the affairs of said infant 
was wholly unauthorized by him. 

This petition was not sworn to, and the only evidence 
offered to support said motion was an affidavit of said 
infant, that he had never, in any manner or form, author- 
ized said Rackley to act as his next friend, or to institute 
any proceedings in said court, or awy other court, and that 
he did not, in any way, recognize the acts of said Rackley 
in the premises. 

The court overruled said motion, and refused to dismiss 
said petition, and the appellant excepted. -— ruling of 
the court is assigned for error. 

This assignment of error seems to be based upon the 
idea, that to authorize a suit to be brought in the name of 
an infant, by his next friend, it is necessary for the next 
friend to obtain the consent of the infant, especially if he 
has arrived to the age of discretion; and if such consent 
is not obtained, the suit must be dismissed, on the motion 
of the defendant. But we hold the true doctrine on this 
subject to be, that it is not necessary to obtain either the 
consent of the infant, or the leave of the court, in such 
cases, before the commencement of a suit. In the case of 
Bethea v. McCall, 3 Ala. 449, it is decided that a suit may 
be brought by a prochien ami without first obtaining the 
leave of the court for that purpose. 

So, too, in Tyler on Infantry and Coverture, p. 197, it is 
said that it is not necessary for a person prosecuting a suit 
in the name of infants, to show that the same was com- 
menced with their knowledge or consent; that any person 
may bring a suit in their name, as their next friend, be- 
cause he does so at his peril. 

This is true, whether an infant be of tender age, or is 
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approaching his majority.—Morgan v. Thorne, 7 Mees. & 
Welby’s R. 400; Tyler on Inf. and Cov. 197. 

The only check upon this general license, seems to be, 
that on a proper application, which may be made by the 
infant, by a next friend, the general guardian, or any near 
relative of the infant, the court will institute an inquiry, 
whether the suit is for the benefit of the infant, or whether 
it is for his interest that it should be prosecuted by the 
person named as next friend ; and if, on such inquiry, it 
shall appear that the suit is not for the benefit of the in- 
fant, or that it is not for his interest that the suit should 
be prosecuted by the person named as next friend, in 
either case, the court would order the proceedings to be 
stayed ; and in the latter case, will remove the next friend 
and appoint another in his stead.—Tyler on Infancy and 
Coverture, 197, 198; Futon v. Rosevelt, 1 Paige’s Rep. 170, 
179. One reason for this practice is, that a prochien amt 
is treated as an officer of the court, and subject to its direc- 
tion and control, and liable to be removed by its order, 
and another reason is, that an infant is legally incompetent, 
by reason of his infancy, either to give, or to withhold his 
consent. We, therefore, decide that the probate court com- 
mitted no error in overruling the motion to dismiss the 
petition in this case. 

After this motion was thus disposed of, the court pro- 
ceeded to the hearing of the application, to set aside the 
decree of final settlement, on the merits, and rendered a 
decree, setting the same aside, and taxed the appellant 
with the costs. To this ruling and decree of the court, 
the appellant excepted, and the same is also assigned for 
error. 

The bill of exceptions states that on this hearing, the 
said next friend, said Rackley, introduced as evidence: 
lst. The inventory and appraisement of said estate ; 2d. 
The report of the sale, made by said Reddin Barwick, the 
administrator; and, 3d. The record of the final settle- 
ment, and the proceedings had thereon, on the 29th day of 
October, 186, and then closed his case. 

The said Reddin Barwick, then offered in evidence 
all the records of said court pertaining to said settlement 
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No part of the evidence, introduced by either party, is 
set out in the bill of exceptions, nor does it appear else- 
where in the record. The papers and records, stated to 
have been introduced in evidence, are merely mentioned 
by name. 

As the evidence is not set out in the bill of exceptions, 
we can not know whether the probate court decided right 
or wrong. The rule in such cases is, that the appellate 
court will presume the court below decided right, and 
affirm its judgment. 

This assignment of error, however, presents one ques- 
tion, that we can legitimately consider, and that is, had the 
said probate court, at a subsequent term, the power to set 
aside this decree of final settlement for the causes set out 
in the petition? to-wit: that the guardian ad litem, ap- 
pointed to represent the infant, did not accept of his ap- 
pointment, and did not in fact represent him in said set- 
tlement? This question we have already decided in the 
affirmative, in the case of Laird, Adm’r, v. Reese, 43 Ala. 
Rep. 149., 

It follows, that there is no error in the record, and there- 
fore, the judgment of the probate court is affirmed, at the 
cost of the appellant. 





SCRUGGS & WIFE vs. MAYOR, &c.,OF HUNTSVILLE. 


[BILL IN EQUITY TO ENJOIN CITY AUTHORITIES FROM COLLECTING TAX. ] 


1. Constitution of 1865; force and validity of.—The constitution adopted 
by the convention of 1865, was never recognized by the general gov- 
ernment, or ordained and established by the people, in any legitimate 
way, as the fundamental law of the State. The constitution in force 
before the ordinance of secession continued of force after the over- 
throw of the insurgent government, until changed or abrogated in 
some lawful mode ; consequently, § 38 of Article IV. of the Constitu- 
tion of 1865, can have no restrictive effect upon the powers of the 
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legislative department of the State during the provisional government 
thereof. 

2, Huntsville, city of ; aet of 24th November, 1866, enlarging boundaries of, 
not unconstitutional.—The act of the general assembly of the 24th 
November, 1866, enlarging the boundaries of the city of Huntsville, 
not being amenable to § 38 of Article IV. of the Constitution of 1865, is 
not unconstitutional, and a bill filed to enjoin the collection of taxes on 
property thus brought within the limits of Huntsville, the equity of 
which was based on the unconstitutionality of said act, was properly 
dismissed. 


APPEAL from Chancery Court of Limestone. 
Tried before Hon. Wm. SKINNER. 


Tus was a bill in equity filed by the appellants against 
the corporate authorities of the city of Huntsville, to en- 
join the collection of certain taxes levied by them on the 
property of appellants, which was formerly outside of the 
corporate limits, but which, by the act of the general as- 
sembly of November 24th, 1866, enlarging the city boun- 
daries, was “brought within the corporate limits of the 
city and thus made liable to taxation as other city property. 
The bill alleges, that the act of 1866 is unconstitutional 
and void, being in violation of § 38, Article IV. of the 
Constitution of 1865, The chancellor dismissed the bill 
for want of equity, and hence this appeal. 


Waker & Brickewn, for appellant. 
RopinsoN & WALKER, contra. 


[The briefs did not come into Reporter’s hands.] 


PETERS, J.—The whole case made in the bill depends 
upon the validity of the act of the legislature of the pro- 
visional government of this State, which was adopted on 
November 24th, 1866; by which the limits of said city of 
Huntsville were extended so as to include the lands of com- 
plainants.—Acts 1866-1867, No. 16, p. 28. If this actisa 
valid law, the bill was properly dismissed ; but if it was 
not valid, then the property of the appellants, which was 
taxed, did not come within the incorporate limits of said 
city of Huntsville, and the tax was illegally levied, and the 
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injunction should have been made perpetual.— Lott v. Ross 
dé Co., 88 Ala. 156. 

Heretofore, this court has treated the legislative enact- 
ments of the provisional government of this State as legal, 
so far as they have not been repealed or superseded, or 
were not in contravention of the constitution and laws of 
the United States.—Johnson v. Reynolds, June term, 1870; 
Texas v. White, 7 Wall. 700, 720, 721 to 725. But the 
case has been otherwise with the constitution formed 
by the conventionof the 12th day of September, 1865, 
That instrument has never been recognized by the 
government of the United States or adopted by the 
people of this State, as its constitutional law. The ad- 
mitted high respectability of the authority that called 
that convention, and the ability and patriotism of the 
eminent men who composed it, were not enough to purge it 
of the irregularity which was fatal to its validity, and its 
work was not received and ratified as the fundamental law 
of the State. Until this is done, this court has no suffi- 
ciently well settled authority to supply this deficiency. This 
court can only know that to be the constitution of the 
State, which has been so ordained and established by the 
people, in some legitimate way, and accepted as such by 
the general government. So far as the constitution of 
1865 is concerned, this has not been done, in any regular 
and approved manner.—Cooley, p. 32, § IV. 

The act of secession did not abrogate the constitution 
of the State which existed before its date. After the over- 
throw of the rebellion, that constitution wad the only 
limit of the legislative power in this State, save the con- 
stitution and laws of the United States. In the case of 
Mauran v. Insurance Co., Mr. Justice Nelson, speaking for 
the court, says: “ We agree that all the proceedings of 
these eleven States, either severally or in conjunction, by 
means of which the existing governments were overthrown 
and new governments erected in their stead, were wholly 
illegal and void, and that they remained after the attempt 
at separation and change of government, in judgment of 

law, as completely under all their constitutional obligations 
as before.’—6 Wall. 1, 13, 14. The ordinance of secession 
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was wholly null and void. It wrought no effect upon the 
subsisting government of the State, save to suspend it.— 
Revised Code, p. 55; Ordn. No. 13; Pamph. Acts 1868, 
p. 167, No. 16; Texas v. White,7 Wall. 700, 726, second 
paragragh from top page. Then, the result must be, that 
the constitution of the State in force before the attempt at 
separation, will continue in force after the restoration of 
peace, and until it is abrogated or altered in some regular 
and legal way. The constitution of 1865 purports to be 
only a revised constitution of the State. The mode of 
this revision is prescribed in the constitution, which existed 
before secession. This mode is the law of the revision, 
unless the people direct a convention to be called to insti- 
tute another method.—Code of Alabama, p. 45; Mode of 
Amend. and Revis. Const.; Collier v. Frierson, 24 Ala. 
100 ; see, also, Const. 1865, Art. IX.,§1; Rev. Code, p. 
44; Const. 1867, Art. XVI., § 1. 

To avoid revolutionary excesses, which spring out of an 
irregular exercise of popular power, it is safest and best 
to proceed by the prescribed way. Then, law rules and 
not passion and prejudice. What the legitimate powers 
of a popular convention are, will possibly never be settled, 
so as to suit and harmonize with all the arguments upon 
this subject ; but the better opinion is, that a convention 
becomes revolutionary and illegal, which attempts in an 
irregular way to overturn and disregard the settled and 
fundamental law of the State. At the same time it may 
be admitted, that the people of the State, when in their 
proper and normal relation to the Union, can amend or 
revise their existing constitution or establish a new one, in 
such manner as they may think fit under the limitations 
imposed by the constitution and laws of the United States. 
For this purpose, the sovereign power is vested in them. - 
They must then, within these limits, be the judges of the 
power and the manner of its use. But when this normal 
relation of those acting, does not exist, or has been dis- 
turbed, the people of the State can not act without a limit, 
and may be controlled by the government of the nation, 
as has been done in our own instance. Hence, then, con- 
ventions of the people of the State may become lawless, 
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as well as a mob.—Luther v. Borden, T How. 1; Scott v, 
Jones, 5 How. 343 ; The State, ex rel. McDaniel v. McMee- 
kin, 2 Hill’s 8. C. Reports, 1; Justice O'Neall’s opinion, p. 
222, et seq. ; Jameson’s Const. Conv. § 569, et seq. ; 6 Cush, 
R. p. 573; Reconstruction Laws of Congress, urbique. 
Then, section 38 of Article LY. of the Constitution of 1865 
can not be applied, as a restriction, upon the legislative 
power of the State, under the provisional government, 
even if it should be admitted that this restriction would 
apply to such a case as this ; a question which we do not: 
now decide. 

This restriction out of the way, there can be ne reason- 
able doubt of the power of the general assembly to extend 
the boundaries of an incorporated town or city. The poli- 
cy of such extension is not a question that the courts can 
consider. This is vested exclusively in the legislative 
branch of the government. The power to incorporate cer- 
tainly exists in the general assembly ; and this includes 
the power to fix the boundaries of the town or city thus 
incorporated. And this power is not limited to a single 
exercise of its functions. The power that can fix the boun- 
daries once, may repeat this act as often as the public con- 
venience may require it. It may therefore extend a boun- 
dary already fixed. And when such extension of bounda- 
ries is accepted and ratified by the corporate body, it 
becomes a part of the town or city limits. 

The law of the Code in reference to incorporations, and 
the change of corporate boundaries can not be applied as 
a limit to the legislative power of the State over corpora- 
tions. The legislature may act independently of such 
laws. Nothing short of the constitution of the State, and 
the supreme law of the land, is a restriction on the legis- 
lative branch of the State government.—Cooley, 87, et seq. ; 
Dorman v. The State, 34 Ala. 216. 

Under this view of the law, the decree of the chancellor 
was correct. It istherefore affirmed. Let the appellants 
pay the costs of this appeal, iu this court, and in the court 
below. 
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SEARCY, Apm’r, vs. HOLMES, Apw’r. 


[CONTEST IN PROBATE COURT AS TO ALLOWANCE OF CREDIT FOR NOTES 
TAKEN BY ADMINISTRATOR ON SALE OF PROPERTY BELONGING TO ESTATE 
OF DECEDENT. ] ; 


1. Administrator ; measure of diligence and care required of.—If an ad- 
ministrator, in taking the bond or note required in sales, upon a credit, 
of the personal property of his intestate, acts with such care as a pru- 
dent man would take if the management of his own business, this will 
be sufficient. 

2. Same; what credit entitled to, on settlement.—Upon such administrator’s 
removal, and on his final settlement, he should be allowed a credit for 
notes thus taken, although the two securities required by the statute 
on such notes might have had no more property, real or personal, at 
the time of their signing said notes, than was exempt by law, unless it 
appears that the debts secured by said notes have been lost to the 
estate by the insolvency of such securities. 

3. Same; burden of proof to show loss.—In such a case, the administrator 
de bonis non must show both the negligence and the loss of the debts. 


APPEAL from Probate Court of Henry. 
Heard before Hon. J. B. AppLina. 


The facts are sufficiently stated in the opinion. 


W. C. Oates, for appellant.—1l. The words, “at least two 
sufficient securities,” in section 2077 of the Revised Code, 
clearly mean such security as will render the payment of 
the debt reasonably certain. This statute is certainly 
mandatory. If it were directory merely, then the executor 
or administrator would be governed alone by his discre- 
tion, and discretion would be the only safeguard of the 
interest of minors and other legatees and distributees of 
estates ; for in no case would the courts hold such executor 
or administrator responsible for an injudicious or unwise 
exercise of a discretion with which the law had invested 
him, unless it could be shown that his conduct was malifide. 

Permissive words, when used in a statute conferring 
rights on third persons or the public, should be construed 
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as mandatory and imperative for the purpose of sustain- 
ing and enforcing rights —Fx parte Banks, 28 Ala. 28, 
But the words of the statute under consideration are im- 
perative, and good faith is no protection against the con- 
sequences of a non-compliance with the requisitions of 
the statute.— Colton v. Rutledge, 33 Ala. 114; Sedgwick on 
Stat. and Const. Law, 100. 

The law presumed negligence on the part of the admin- 
istrators, when it was shown to the court below, by an ap- 
propriate objection, on account of the insufficiency of the 
securities taken on the notes, unless they overturned that 
presumption by proof of their diligence. The proof in 
the cause shows that no inquiry was made by either of 
them in reference to the sufficiency of the securities. Is 
this such diligence as the law requires? The administra- 
tors were not restricted by the statute to personal security. 
They could have exacted mortgage security on real or per- 
sonal property. If administrators exercise due diligence, 
they can, in ninety-nine cases out of every one hundred, 
obtain sufficient security for all property sold by them, 
and in this way secure themselves from liability and the 
estates they represent from loss. 


JoHN M. McK irroy, contra.—The word “ securities,” in 
section 2077 of the Revised Code, means personal securi- 
ties, or sureties. The words, securities, and sureties, are 
synonymous.—Bouv. Law Dict. The language in sections 
20/6, 2077, 2089, and 2093 of the Revised Code, shows 
conclusively that nothing but personal sureties is meant 
by the word “ securities,” as used in those sections. 

Section 2077 of the Revised Code is certainly manda- 
tory upon the administrator as to the number of the secu- 
rities to be taken upon the notes or bonds, but the 
sufficiency of the securities must necessarily be left to the 
judgment and discretion of the administrator. The law 
never requires of any one an impossible or foolish thing ; 
and it would be impossible for administrators to know cer- 
tainly, in every instance, whether the securities offered are 
in fact solvent, and possess more property than is exempt 
from levy and sale under execution. He has no right to 
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require the persons themselves who are offered as securi- 
ties, nor any others for them, to testify as to their solvency 
and property; and if such oaths should be voluntarily 
taken, they would be extra-judicial, and would not support 
an assignment of perjury. 

The law regards administrators and executors as trustees 
in almost every relation they may bear to the estates they 
represent ; and the law will protect trustees, when they act 
in good faith, as well as the cestwi que trust.—Pinckard’s 
Distributees v. Pinckard’s Administrators, 24 Ala. 250; see, 
also, 39 Ala. 709 ; 33 Ala. 291; 19 Ala. 438. 

In Stewart’s Administrator v. Stewart’s Heirs, 31 Ala. 
207, the court uses the following language in relation to a 
question similar to the one involved in this case: “It is 
not averred that the makers of this note were either sol- 
vent, or reputed to be solvent, at the time the note was exe- 
cuted.” This was applied to a question of pleading in the 
chancery court, when the administrator himself had filed 
his bill for a final settlement of his intestate’s estate, and 
he was sought to be charged with the amount of a note 
taken by him for property belonging to the estate, and 
which said note, it was averred, “ proved insolvent.” The 
court properly held, that under the averments of his bill, 
the administrator must be charged with the note, but the 
clear implication from the language of the court in rela- 
tion to it, quoted above, is, that if the administrator had 
averred that the securities taken on the note were “ either 
solvent, or reputed to be solvent,” at the execution of the 
note, and the averment either of solvency or reputation of 
solvency had been sustained by the proof, then he would 
have been entitled to a credit for the note. 


PETERS, J.—There is but a single questicn raised on 
this record. This involves the construction of section 2077 
of the Revised Code, governing the security to be taken 
on sales of the personal property of decedents by the ad- 
ministrators of their estates. The language of the statute 
referred to is as follows: “ When the sale is on credit, 
notes or bonds, with at least two sufficient securities, must 
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be taken by the executor or administrator,”—Rev. Code, 
§ 2077. 

In this case, it appears that the appellees were removed 
as the legal personal representatives of Bryant Holmes, 
deceased, and the appellant, Searcy, was appointed admin- 
istrator de bonis non of said estate, to succeed them. And 
in August, 1869, said appellees proceeded to make final 
settlement of their administration of said estate, in the 
probate court of Henry county. On this settlement, the 
said appellees asked a credit for the amounts of two prom- 
issory notes taken by them in the course of their adminis- 
tration of said estate, on the sale of the personal property 
of said deceased. Copies of these notes are given below, 
as follows: 

“$109 00.—Twelve months after date, we, or either of 
us, promise to pay Lewis H. Holmes, administrator of 
Bryant Holmes, deceased, or bearer, one hundred and 
nine dollars, for value received. February 8, 1863. 

(Signed) L. G. CaLHOUN, 
THOMAS CRADDOCK, 
FREDERICK CARTER.” 

“$333 85.—Twelve months after date, we, or either of 
us, promise to pay M. E. and L. H. Holmes, administra- 
tors of Bryant Holmes, deceased. or bearer, the sum of 
three hundred and thirty-three dollars and eighty-five 
cents, for value received. 

(Signed) W. J. STANFORD, 
W. H. Harpwick, 
M. K. Woop.” 

To the allowance of these notes “ as a credit to said ad- 
ministrators on said settlement, the administrator de bonis 
non” and guardian ad litem made objection in writing, 
“because said notes were given for personal property of 
said estate, sold by said administrators, who failed to take 
two good and sufficient securities upon said notes, as re- 
quired by law.” And thereupon they moved the court to 
reject these notes and exclude them as credits to said rep- 
resentatives. Upon this objection issue was taken. And 
the evidence on the part of the appellees in this court, 
showed that Hardwick, Wood, Craddock, and Carter, the 
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gureties on said notes, were of good reputation as debt 
paying men, and that the witnesses would have credited 
them for the amounts of said notes in the transaction of 
their own affairs, at the date of said notes; that they, said 
witnesses, thought them good. It was also shown that 
said Lewis H. Holmes thought said notes good when he 
took them, but he did not ask the sureties what they were 
worth, or how much property they had, but he knew that 
they were generally represented as responsible, and he 
made no inquiry about them. It was also proven that all 
of said sureties had gone into bankruptcy, except Wood, 
and that Stanford had likewise become a bankrupt. The 
contestants then proved that at the date of said notes, 
none of said sureties owned or possessed as much prop- 
erty, real or personal, as was exempt from levy and sale 
under execution by the laws of the State then in force ; 
that no money could at that time have been collected out 
of them by legal process. This was in substance all the 
testimony offered on either side. There was no proof that 
the notes were really insolvent, or that any attempt had 
been made to collect them and that such attempt had 
failed, Upon this evidence, the court below overruled the 
objection, and allowed the credit as asked. To this the 
administrator de bonis non and said guardian ad litem ex- 
cepted. It is now insisted that the court below erred in 
this decision. 

Promissory notes or bonds taken by the administrator 
in chief, on the sale of the personal estate of the deceased, 
are assets of such estate, and if not collected, they pass 
to the administrator de bonis non, and vest in him.—Rev. 
Code, §§ 2233, 2078. More than twenty years ago, this 
court, after a careful examination of the authorities upon 
the measure of diligence required of administrators in the 
performance of their duties, under a statute quite similar 
in language to that above quoted, laid it down as a proper 
rule, that “if an administrator, or any other trustee, acts 
within the scope and on the line of his duty, and exercises 
good faith and ordinary diligence in regard to the property 
entrusted to his care, he is not responsible, although loss 
befall the estate by the insolvency of those who may be 
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indebted to it, or who may have possession of the property 
belonging to it."—Dean and Wife v. Rathbone, Adm’r, 15 
Ala. 328, 334; Stewart’s Administrator v. Stewart's Heirs, 
31 Ala. 207, 316. The words of the statute must be con- 
strued in reference to these decisions, and so construed, 
they require of the administrator to show that he acted 
with ordinary prudence, and in good faith. Here the 
proof does not show that he acted otherwise, or that the 
debts evidenced by the notes mentioned have been lost to 
the estate, or that they will be so lost. The onzs is on the 
administrator de bonis non to do this, before the adminis- 
trator in chief can be charged.— Wilkinson v. Hunter, 37 
Ala. 269; Strong v. Wilkinson, 14 Miss. 116; Thomas »v. 
White, 3 Litt. 177; Whitted v. Webb, 2 Dev. & Batt. Ch. R. 
442; Deas v. Spann, 1 Harp. Ch. R.176; vide Willis v. Wil- 
lis, 16 Ala. 652. 

Without a more careful criticism of the above cited 
statute, we put the decision of this case upon the grounds 
that the proof does not show that the want of diligence 
alleged has terminated in the loss of the debts secured by 
the notes, or that this must necessarily happen. 

The judgment of the court below is affirmed, at appel- 
lant’s costs in this court and in the court below. 





COSTLEY vs. DRIVER. 


[SUDGMENT BY DEFAULT ON SUMMONS NOT SIGNED BY CLERK. ] 


1. Judgment by default ; what not sufficient to support.—A summons not 
signed by the clerk or his deputy, is not sufficient to sustain a judg- 
ment by default, although afterwards the defendant made payments on 
such judgment. 


APppEAL from Circuit Court of Chambers. 
Tried before Hon. Ropert DovuaGHeErrty. 
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~The facts are fully stated in the opinion. 


W. H. Baryes, for appellant, cited Stone v. Harris, 
1 Ala. (Minor,) 32; Laird v. Patterson, ib. 14. 
Gunn &. CLOPTON, contra. 


PETERS, J.--The recital in the record in this case, 
which purports to be a summons, is in these words : 


“The State of Alabama, In the Circuit Court of said 

Chambers County. county. 

To any sheriff of the State of Alabama: You are hereby 
commanded to summons Warrenton Costley, to be and 
appear at the next term of the circuit court for said county, 
at the place of holding the same, on the 3rd Monday in 
October, A. D., 186-, then and there to answer the com- 
plaint of Berry Driver. Witness my hand, this 7th day 
of October, A. D., 1866. 





, Clerk.” 


This was accompanied by a complaint in proper form, 
founded on a promissory note, which complaint was signed 
by the attorney of the plaintiff. 

The process in this form was issued to the sheriff of said 
county of Chambers, and by him served on the defendant, 
Costley, on the 8th day of September, 1866, and returned 
into court. And at the fall term, 1567, of said circuit 
court, judgment was rendered by default against said de- 
fendant Costley, for the sum sued for and for costs. This 
judgment was for two hundred and fifty dollars and four 
cents, besides costs of suit. On this judgment the defend- 
ant, Costley, made a payment to the plaintiff Driver, of 
one hundred and twenty-four dollars and forty cents, on 
the 5th day of March, 1868. 

From this judgment, the defendant Costley, appeals to 


this court, and here assigns for error the action of the 


court below in rendering judgment against him on a sum- 
mons not signed by the clerk, and without any appearance 
to answer the complaint. 

Here the summons is not only very irregular and infor- 
mal, but it is otherwise imperfect and incomplete. It re- 
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quires the defendant to appear and answer plaintiff’s com- 
plaint at an impossible day ; it is not signed by the clerk, 
or by any other person authorized to give it any legal force 
as a process of the court, and bears date after it was exe- 
cuted by the sheriff. To sanction so many and such grave 
departures from the form prescribed by the statute, would 
be tantamount to a repeal of the statute itself. Such has 
not been heretofore the practice of our learned predeces- 
sors in this court. This process lacks the ¢hief requisite 
which gives it authority as a summous of the court from 
whence it was issued. It is no writ without the signature 
of the clerk. This gives it its mandatory power. If this 
is wanting it is a mere blank. The court is not authorized 
to know it as a part of the record when it lacks this legal 
proof of its validity.—Stone v. Harris, 1 Smith’s Cond. Ala, 
R. 36; Min. 32; Heart v. Judson, 1 Smith’s Cond. Ala. R. 
116; Min. 135; Smith v. Affanassieffe, 2 Richd. 384 ; Gar- 
land v. Britton, 12 Ill. 232; Yonge v. Broxson, 23 Ala. 684 ; 
Revised Code, §§ 2558, 2559, 2660; Brown v. Simpson, 
3 Stew. 331; 8S. C., 1 Smith’s Cond. Ala. 296. 

This is not such a defect as the courts are empowered 
to remedy after judgment, under authority of our statutes 
or amendments. When there is no appearance by the 
defendant, it is by the summons that the court takes juris- 
diction of thecause. Here the defendant has never been 
legally brought into court. Until this is done in some of 
the forms allowed by law, the whole proceeding is not such 
as would authorize any judgment against him. There 
was no summons, such as is required for the commence- 
ment of the suit, and no appearance by the defendant to 
answer the complaint.—Revised Code, § 2558, 2560. One 
of these things is necessary, in order to give the court 
authority to bind the defendant by its decree. If these 
pre-requisites fail to appear in the record, the judgment 
can not be sustained. Such is this case—Durry et al. v. 
Tardy, 19 Ala. 710. 

The payment on the judgment did not amount to an 
appearance by the defendant. Nothing short of this could 
remove its defects in this court. The objection here is not 
that the proceedings were irregular, but that the defend- 
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ant was never brought into court by appearance or service 
of process in the manner prescribed by law. This defect 
was not cured by the payment.—Jones v. Kenny, Hard. 
96; Welch, Adm’r,v. Walker, 4 Port. 120; Norwood v. Rid- 
dle, 5 Smith’s Cond. Ala. R. 549; 9 Port. 425. 

Let the judgment of the court below be reversed and 
remanded. 





SHEPHERD, pro amt, vs. SHAEFER Er at. 


[ BILL IN EQUITY BY MARRIED WOMAN AGAINST HUSBAND'S VENDOR TO SUBJECT 
PROPERTY, BOUGHT BY HER HUSBAND AND PARTLY PAID FOR WITH MONEY 
OF HER SEPARATE ESTATE, AND WHICH PROPERTY HAD BEEN SOLD FOR 
THE REMAINDER OF THE PURCHASE-MONEY, TO THE PAYMENT OF THE 
AMOUNT OF HER SEPARATE ESTATE INVESTED IN IT.] 


1. Statutory separate estate, investment of, in property by husband ; when 
bill to subject property for payment of amount so invested is without 
equity..-Where a husband purchased real estate in his own name, 
making partial payments for it with money which was the separate 
statutory estate of the wife, and the property was subsequently sold 
under a decree of the chancery court for the payment of the remainder 
of the purchase-money, a bill in chancery by the wife to subject the 
property to the repayment of her money, filed against her husband’s 
vendor and the purchaser at the chancery sale, which does not allege 
knowledge on their part of the use of her money in derogation of her 
right, is without equity. 


AppEAL from Chancery Court of Lee and Chambers. 
Heard before G. D. Hooper, Esq.,a solicitor of the 
court, as special chancellor. 


The facts are sufficiently stated in the opinion. 


C. D. Hunson, for appellant. 
W. H. Barnes & E. G. Ricwarps, contra. 


[Briefs did not come into Reporter’s hands. ] 
16 
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B. F. SAFFOLD, J.—The appellant’s bill presents the 
following case. She had a separate statutory estate of 
about fifteen hundred dollars which her husband paid to 
the defendant, D. F. Shaefer, on a purchase by him from 
the said defendant of certain real property. The property 
was subsequently sold under a decree of the chancery court 
for the payment of the balance due on the purchase, and 
bought by the defendant F. Shaefer. Beyond a mere gen- 
eral charge of fraud, it is not alleged that these defend- 
ants had any knowledge of the complainant’s rights in the 
matter. The relief sought, is the sale of the property and 
the return of the complainant’s money to her. The bill 
was dismissed without prejudice for want of equity. 

The relief asked can not be obtained, without allegation 
and proof of the defendant’s knowledge, that the use made 
of the complainant’s money by her husband, was in dero- 
gation of her right. A person can not be treated as a 
trustee in invitum without some fault on his part. If the 
defendant, D. F. Shaefer, parted with his property for a 
price not shown by a statement of some facts or circum- 
stances to have been fraudulently excessive, and received 
from the purchaser a portion of the purchase-money, not 
knowing that it was obtained by a breach of trust, his 
equity to have the property applied to the payment of the 
balance due, is superior to that of the complainant, who 
has been injured by her husband, without the knowledge 
or concurrence of the defendants. 

The decree is affirmed. 








Ex Parte UPSHAW. 


[APPLICATION FOR HABEAS CORPUS. ] 


1. Act changing line between Russell and Barbour county ; not unconstitu- 
tional.—The act ‘‘to change the line between the counties of Russell 


and Barbour,” approved December 31st, 1868, is not unconstitutional. 
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The constitution does not forbid the incorporation into a law of every- 
thing needful to the proper operation of the one subject to which it is 
limited. 


THIS was an application to this court by John Upshaw, 
for a writ of habeas corpus to obtain his discharge from 
custody, on a warrant issued by a justice of the peace of 
Russell county, against said Upshaw, on a charge of assault 
and battery, the same having been denied by the probate 
judge of Russell county. The other facts of the case will 
be found in the opinion. 


SHorTerR & Bro., for petitioner. 
E. HERNDON GLENN, contra. 


B. F. SAFFOLD, J.—The applicant claims to be dis- 
charged from custody, because he was arrested in Barbour 
county, under a warrant issued by a justice of the peace of 
Russell county, not endorsed as required bylaw. Without 
inquiring whether for this reason alone he was entitled to 
be discharged, if the commission of any offense for which 
he ought to be arrested was proven against him, we will 
at once determine the question upon which a decision of 
this court is sought. 

The probate judge, to whom the application was first 
made, held that the offense charged was committed in that 
portion of Barbour county which was attached to Russell 
county, by an act of the legislature passed in 1868, and 
the prisoner was arrested there on a warrant issued by a 
justice of the peace of Russell county, and, therefore, he 
was legally in custody. This is admitted by the prisoner, 
unless the act referred to is, as he claims, unconstitutional 

The said act is entitled, “An act to change the line be- 
tween the counties of Russell and Barbour.” It contains 
two sections. The first adds to Russell county a described 
and defined portion of Barbour county. The second is as 
follows: “See. 2. Be it enacted, That all taxes due from 
the now inhabitants of said county of Barbour be, and is 
hereby required to be paid over to the proper tax collector 
of the county of Barbour, with the taxes for the year 
1869, and that from and after the passage of this act, the 

















236 FORTY-FIFTH ALABAMA. 
Ex parte Upshaw. 








persons residing above said line have citizenship in the 
county of Russell.”—Acts 1868, p. 524. 

The provision of the constitution said to be violated, is 
the second section of Article IV, requiring, among other 
things, that “ each law shall contain but one subject, which 
shall be clearly expressed in its title.’ This requirement 
of the constitution was designed to remedy a very great 
evil, and not to impose harassing and ensnaring restric- 
tions upon proper legislation. It may be tragblesome to 
the careless and indifferent legislator, and a barrier to the 
unscrupulous one; but it never can be injurious to the 
people. The legislator knows what law he proposes to 
alter or amend, and in what respect he wishes to revise it. 
What is more reasonable than to require him to set out 
the act or section to be revised, and the amendment in 
such connection, that all may see at once the full extent of 
the change in the law they must be presumed to know, 
whether they do or not. For the same reason, and to 
avoid entrapping the people, he ought to be required to 
embrace in one law but one subject, which shall be clearly 
expressed in its title. The additional expenditure, if any, 
occasioned, is too insignificant to mention in comparison 
with the manifold evils sought to be prevented. 

It would be a violation of the letter and spirit of this 
constitutional safeguard, if:such a construction should be 
put upon it as would forbid the incorporation into a law 
of every thing needful to the proper operation of the one 
subject to which it is limited. The addition of a consider- 
able number of the inhabitants of one county to another, 
would necessarily involve changes in their rights and du- 
ties which, with eminent propriety, are adjusted in this 
act. The law is not unconstitutional. 

The application is denied. 








JANUARY TERM, 1871. 


Montgomery County v. Barber, Sheriff. 








MONTGOMERY COUNTY vs. BARBER, SHERIFF. 


[ASSUMPSIT AGAINST COUNTY BY SHERIFF FOR WORK AND LABOR DONE, AND 
FOR EXPENSES INCURRED IN SUMMONING JAIL GUARDS. ] 


1. Counties ; how liable to be suwed.—Counties in Alabama are bodies cor- 
porate, and may sue and be sued in any court of record in this State. 
Rev. Code, § 897. 

2. Same; how may contract.—In all matters that necessarily appertain to 
a county, it may, by its officers and properly authorized agents, make 
contracts in the same manner as individuals and other corporations. 
Being an artificial person, it can contract in no other way. 

3. Same; must follow mode prescribed by law in contracting.—If the mode 
and manuer of contracting, or the officers or agents by and with whom 
contracts are to be made, be prescribed, the mode prescribed must be 
pursued, 

4. Same; may contract by parol, and become liable on implied contract.— 
Corporations may contract by parol, and an action of assumpsit may 
be maintained against them on such contract, even if the promise is 
by implication merely ; as, if a contract be made for work and labor 
and services to be performed, at their request, although no stipulation 
be made as to value of the services, or the sum to be paid for them ; 
and in such a case the common count is sufficient. 

5. Complaint, description of plaintiff; what may be treated as surplusage, 
Where a party may maintain an action in his own name, as an indi- 
vidual, if the complaint states that the plaintiff, ‘‘as sheriff of Mont- 
gomery county,” claims, &c., the words, ‘‘as sheriff,” &c,, may be 
treated as mere descriptio persone, and surplusage. 

6. Complaint, demurrer to; when will be overruled.—If a complaint con- 
tains more counts than one, a demurrer to the whole complaint will be 
overruled, if there be one good count, unless there be a misjoinder of 
counts. 


Appeal from Circuit Court of Montgomery. 
Tried before Hon. James Q. SMITH. 


The complaint in this case was as follows; 
‘Robert Barber, as sheriff of } The plaintiff, as sheriff 


Montgomery county, | as aforesaid, claims of 

vs. ‘the defendant fifty dol- 

Montgomery county, Alabama, | lars, due by account, 
a corporation. | April 6, 1869, for work 


and labor done and performed, and for services rendered 
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by the plaintiff for the defendant, at its request, in the 
months of March and April, 1869; a like sum for sum- 
moning and paying a necessary guard to prevent the 
escape of prisoners from the jail of said county, the de- 
fendant in this action. Plaintiff avers that said jail was, 
at the time he summoned said guards, insufficient to hold 
the prisoners therein lodged, and there was reason to ap- 
prehend their escape; and said account, with interest 
thereon, is still due and unpaid.” 

The complaint alleged due presentation, &c., to commis- 
sioners court, and disallowance of claim by same. 

The cause was brought into the circuit court by certio- 
rari. 

There was a demurrer to the complaint on the ground, 
Ist, “that the plaintiff can not, in his official capacity as 
sheriff, maintain an action for fees or money due him as 
such ; 2d, that the law does not authorize officers, as such, 
to collect other fees or money than such as is prescribed 
by law.” There was a joinder in demurrer. 

From the bill of exceptions, it appears that the cause 
came on regularly to be heard on Saturday of the third 
week of the January term of said circuit court, 1870, and 
the demurrer having been argued on the part of the de- 
fendant, the court, of its own motion, adjourned the trial 
of the cause until the following Monday morning; and on 
Wednesday, the demurrer having been argued, and it 
having been agreed between the parties that there was no 
question of fact for a jury in the case, (the claim being 
fifty dollars,) and that the only question in the case was 
one of law, arising on the demurrer, the court overruled 
the demurrer, and defendant excepted. After which, “the 
defendant failing to plead over, cr make any further issue 
on any question of fact, the court permitted the plaintiff, 
for the information of court, to introduce evidence tending 
to show culpable neglect of defendant in reference to the 
county jail of Montgomery county, in substance as fol- 
lows: That at the time, and long before said services were 
rendered, the jail of Montgomery county was insecure, 
and insufficient to hold the prisoners therein lodged; 
that six or eight prisoners had escaped therefrom just 
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previous to the summoning and hiring a guard; that the 
entire jail was insecure; that the county commissioners 
paid a monthly salary of fifty dollars, from month to 
month, for said guard, for five months previous to the pre- 
sentation of the account in suit, and made no objection to 
paying the same; that said account was presented to the 
court of county commissioners in term time, within twelve 
months after the accrual of the same, and was disallowed ; 
that said account was a very reasonable and moderate 
charge for the services rendered in guarding said jail; 
that the same is due, correct, and unpaid, with the interest 
thereon. The court thereupon gave judgment for the 
plaintiff, and “defendant excepted to the rulings of the 
court on the points above presented.” 
Overruling the demurrer is now assigned as error. 


Hamitton McIntyre, for appellant.—l. The appellee, 
suing in his official capacity, can not maintain his action, 
because, as an officer, he has no “capacity to sue or be 
sued, except as authorized by statute ;’ but he, and all 
other officers, have an ample summary remedy for the col- 
lection of fees and allowances, either by the mere issuance 
of execution, or by writ of mandamus.—Rev. Code, §§ 2779, 
2837, ef passim; Prestridge, Executor, v. Officers of Court, 
42 Ala. 405; Johnson v. Reynolds, June T. 1870; Rev. Code, 
§ 3531; see State, ex rel., v. Ely, judge, 43 Ala. 558. 

2. The appellee can not recover other fees than those 
allowed by law, because expressly forbidden. The law of 
costs is penal, and must be strictly construed.—Rev. Code, 
§ 3534; Dent & Magruder v. State, 42 Ala. 514. 

3. This is a casus omissus, unless the appellee is entitled 
to compensation under section 3518 (last subdivision) Rev. 
Code, in which case he has not pursued the right remedy. 
But the common law doctrine expressed in the maxim, 
casus omissus et obliviom datus dispositiont communis relin- 

-quilur, does not here apply, because at the common law 
, the office of sheriff was one of trust and honor alone, and 
* he was not entitled to any pay.—Dew v. Parsons, 2 B. & 
295; 3 Inst. 210; Graham v. Gill, 2M. & S. 294, 

4, The law-making power did not intend that sheriffs 
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should receive pay for the discharge of the duties imposed 
by section 3799 of the Revised Code, because compensa- 
tion is provided for services rendered under the preceding 
and following sections, and none as to the said section 
3799, upon the maxim, expressio amius est exclusio alterius, 
Sims & Jones v. Knox, 18 Ala. 236; Hamilton v. Williams, 
26 Ala. 527; Miller et al. v. Flournoy’s Heirs, ib. 724. 

5. No citizen can be compelled to hold office in this 
county ; therefore, when a person seeks an office, he takes 
it with all its responsibilities and emoluments, its burdens 
and its benefits. If the law requires certain things to be 
done, and no compensation be provided, the duty must 
nevertheless be discharged.—Rev. Code, § 818, last subdi- 
vision. 

6. The commissioners of roads and revenue constitute a 
court of record, of limited jurisdiction. Its records must 
show aflirmatively and clearly every order, contract, &c., 
made and entered into by such court, or they are void. 
Com. Court of Talladega Co. v. Thompson, 18 Ala. 694 ; 
Molett v. Keenan, 22 Ala. 484. The record in this case pre- 
sents no evidence of a contract between appellant and ap- 
pellee, supported by the records of the commissioners court. 
So that, if the premises be true, a contract by implication 
is precluded. 

The law (Rev. Code, § 902, et seq.,) only authorizes com- 
missioners to pay for “building and repairing” jails, and 
not for guards, where the jail is insufficient ; but does sub- 
ject them to indictment for the insufticiency of the same. 
Code, § $06. And if the commissioners of Montgomery 
county paid an allowance to appellee, they did it at their 
peril.—See State, ex rel., v. Ely, judge, 43 Ala. 568. 

7. The appellee claims that, though his declaration in 
both the caption and body presents him as suing in his 
official capacity, it is merely descriptio persone, does not 
vitiate, and therefore the demurrer was rightly overruled 


below; and relies with great confidence on Johnson uv, .#. 
Gaines, 8 Ala. 791, where the court says that “if the dew: \-” 
claration show that the action can not be maintained -— 


against him, (the defendant,) in his representative capacity, 
it will be considered as a description merely of the person, 
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and a judgment will be rendered against him in his indi- 
vidual character.” But it is apprehended that if the de- 
claration before this court, and most especially the statute 
(Rev. Code, § 3799,) upon which its very existence depends, 
be thoughtfully examined, the fact will appear that neither 
the case above mentioned, nor other authorities cited in 
support, can avail any thing; because, if any fees or 
allowances are payable under said statute, they ex wi ter- 
mint accrue to the sheriff, as such; for upon none other 
than such officer is the duty imposed, and it is only by 
virtue of his official position that he can exercise the power 
and authority therein conferred. Hence it results, that he 
must maintain his action as such officer, or not at all. But 
see Taylor, Ex’r, v. Taylor, 43 Ala. 649. 


Graves & Raga, contra.x—Robert Barber, sheriff, the 
jail being in a very unsafe condition, summoned a guard, 
as it was his duty to do, under § 3799; the court of county 
commissioners paid him for said guard for several months 
immediately preceding the months guarding, for which the 
defendant is sued, and without any objection, and never 
notified said Barber that they would not pay for further 
services of a like kind. The commissioners, on behalf of 
the county, thereby raised an implied contract to pay for 
such duty until they notified appellee to the contrary. 

It is shown by the proof, that there was absolute neces- 
sity for a guard to be employed ; it was employed ; it is 
admitted that the compensation claimed was reasonable ; 
the claim was presented according to law, but was rejected 
by the court of county commissioners, hence this suit was 
brought. 

A demurrer was interposed to the complaint in the court 
below. 

In answer to the first ground of demurrer, we contend 
that the plaintiff below could have maintained his action 
against the county in his individual character, he having 
presented his claim according to law. We think there 
can be no doubt on this point, for if Robert Barber had 
performed services for the county on a contract implied or 
specific, we see no reason why fe could not sue for the re- 
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covery for said services the same as any other individual, 
Then, if this position is correct, the mere addition after 
Robert Barber, of the words: “as sheriff of Montgomery 
county, Alabama,” is nothing more than surplusage, dis. 
criptio persone, and may be rejected as not affecting the 
case one way or the other.—See Warren, Ex’or, v. Rist, 
16 Ala. 686; Johnson v. Gaines, 8 Ala. 791; King & Clark 
v. Griffin, 6 Ala. 387; Arrington v. Hair, Adm’r, 19 Ala, 
243, and the numerous cases cited in the opinion of Chil- 
ton, J.; see Gwynne on Sheriffs, p. 567, where he says a 
sheriff may maintain action for his fees. The reference 
made by appellant’s counsel in his brief to the case of Prest- 
ridge v. Officers of the Court, 42 Ala. 405, has no applica- 
bility to this case. They only decide therein, that under the 
Code of 1852, “ officers of court,” as such, having no cor- 
porate existence, can not sue; but this, even, is changed 
by § 2794, Revised Code. 

It was clearly within the power of the court of county 
commissioners to have allowed the plaintiff below com- 
pensation for furnishing said guard, by § 3518, Revised 
Code, (last subdivision.) 

There can be no doubt, even, that a sheriff, as such, can 
maintain an action for his fees, and that whether they are 
prescribed by statute or not ; for where a sheriff is required 
(as in this case) to perform services, he is entitled to a 
reasonable compensation for the performance of such ser- 
vice, although there is no provision by law for paying him 
for the same.—See Crocker on Sheriffs, § 805, where this 
doctrine is plainly laid down; also, in the case of Smith v. 
Birdsall, 9 Johnson’s Rep. p. 327, and Adams v. Hopkins, 
5 Johnson’s Rep. 252. 


PECK, C. J.—Counties in Alabama are corporations. 
Section 597, Revised Code, declares, “every county which 
has been, or may be hereafter established in this State, is 
a body corporate, and with power to sue or be sued in any 
court of record.” 

As to all matters and things that properly appertain to 
a county, they have the same powers to contract and be 
contracted with as individuals. 
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~ County buildings are to be erected and kept in order and 
repair at the expense of the county, under the direction of 
the court of county commissioners, which court is author- 
ized to make all necessary contracts for that purpose.— 
Revised Code, § 900. 

I refer to this section as an instance to show the author- 
ity to make contracts. Being mere artificial persons, they 
necessarily make contracts by officers and agents, and do 
all necessary business in the same way. 

Where the mode and manner of contracting are not 
prescribed, or the persons or agents by, and with whom 
contracts are to be made, counties may make contracts in 
the same manner as individuals, or other corporations. 
Their contracts may be in writing or by parol. 

An action of assumpsit will lie against a corporation, 
tpon simple contracts, made by its authorized agents, 
when acting within the scope of the legitimate business of 
the corporation. 

Anciently, it was held that an action of assumpsit could 
not be supported against a corporation because, as then 
understood, a corporation could not contract by parol. 
Chitty on Pl. 106a. The law, however, is otherwise now. 
Mott v. Hicks, 1 Cowen’s Rep. 513. And by the better 
modern authorities, assumpsit will lie against a corpora- 
tion, even on an implied promise.—Note 3d, 1 Chitty’s PI. 
105a, and the cases there cited. And I can see no good 
reason why it should not be so. We, therefore, hold that 
if a county, by its proper officers or agents, makes a con- 
tract for work and labor in repairing public buildings, or 
for any cther necessary purpose, without stipulating the 
price to be paid, it may be sued in assumpsit, on a quantum 
merit, in the same manner as you would sue any other 
person in a like case. 

The first count in the complaint, on its face, is, therefore, 
a good count. It is unnecessary for us to decide whether 
the special count is, or is not, a good count. 

The rule is well settled, that if a complaint contains 
more counts than one, and there is a demurrer to the whole 
complaint, the demurrer will be overruled, unless there is 
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a misjoinder of counts.— Hooks v. Smith, 18 Ala. Rep. 338 ; 
Furgerson & Scott v. Baber’s Adm’rs, 24 Ala. Rep. 402. 

The objection that the complaint begins by saying, the 
plaintiff, “as sheriff of Montgomery county,” complains, 
has nothing in it. The plaintiff might have sued in his 
own name, as an individual ; therefore, the words as sheriff, 
&c., will be held to be mere descriptio persone, and surplus- 
age. They do not vitiate the complaint—uwtile per inutile 
non vitiatur. 

The demurrer was properly overruled, and as the only 
error assigned is the overruling of the demurrer, the judg- 
ment of the court below is affirmed, at the costs of the 
appellant. 








DOVER et at. vs. THE STATE, use Winston County. 


{ScI. FA, ON UNDERTAKING OF BAIL IN FORM OP PENAL BOND. ] 


1. Undertaking of bail in form of penal bond ; how can not be enforced.— 
An undertaking of bail in the form of a penal bond can not be enforced 
upon breach of condition, by proceeding on scire facias under the 
statute, as a regular undertaking of bail. 

3. Same.—Only the statutory form of an undertaking of bail can be en- 
forced by the statutory remedy. 

3. Same; deficiencies in undertaking of bail, how can not be supplied.— 
The deficiencies of an undertaking of bail can not be supplied by 
parol proof, in a proceeding on its forfeiture under the statute. 

4. Civil action ; what is.—A suit on a forfeited undertaking of bail is a 
civil action. 

5. Same; county, how liable for costs.—In such a suit the county is the 
beneficiary, and as such, is liable for the costs as other unsuccessful 
parties on failure of the action. 


Appgat from Circuit Court of Winston. 
Tried before Hon. W. S. Mupp. 


On the preliminary examination of W. P. Garrison, 
charged with the murder of Peyton Baughan, the two 
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justices of the peace, John Hill, sr., and John W. Steele, 
before whom the examination was conducted, required the 
defendant to give a bond of $2,000 for his appearance at 
the next term of the court to answer any indictment which 
night be found against him, &c. 

The defendant then offered the following instrument as 


| such bond : 


“State of Alabama, We, W. P. Garrison and D. Dover, 
Winston county. ) are held and firmly bound unto the 
State of Alabama, in the penal sum of two thousand dol- 
lars ; to be void if the above bounden W. P. Garrison ap- 
ar at the next term of the circuit court of said county 
and State, for the offense of murder in the second degree, 
upon the person of Peyton Baughan, deceased, and appear 
from term to term thereafter until discharged by due course 
of law. Given under our hands and seals, this 27th Feb- 
ruary, 1869. 
his 
D. x Dover, 
mark. 
his 
S. M. x Garrison, 
mark. 
his 


Redden x Garrison, 
mark. 


A. H. iecbeni, 
H. W. Jamison, 
Jas. McDowell, 
Teste—Joun Hi11, sr., J. P. Milton M. Hankins, 
Joun W. STEELE, J. P. W. J. Robinson, 


his 
B. x Walker, 


mark. 
J. B. Powell, 
Richard Compton, 
Alfred Hill, 
James D. Smith, 
W. B. Seamore, 
Benjamin Metcalf, 
A. J. Weldon, 
W. P. Godsey. 
Upon the giving of this bond, Garrison was discharged, 
and failing to appear at the spring term, 1869, the circuit 
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court rendered a judgment nisi against all the obligors. At 
the fall term, 1870, the parties served with notice appeared 
and showed cause why the judgment zisi should not be 
made final and absolute. 

From the bill of exceptions it appears, that the appel. 
lants craved oyer of the bond, (which was read as above 
set out) and “plead in short, by consent, that said judgment 
nisi ought not to be made final: Ist. Because what pur. 
ports to be said bond is not signed by the defendant ; 2d, 
Because what purports to be said bond is not approved by 
the magistrates; id. Defendants plead nil tiel record ; 4th, 
The general issue, with leave to give in any special matter 
as if specially pleaded.” No notice seems to have been 
taken of these pleas ; but “a jury was ordered to try the 
issues joined.” 

The State introduced Steele, one of the justices of the 
peace who presided at the preliminary examination, who 
testified, in substance, that himself and Hill presided to- 
gether at the trial, and required the bond to be executed, 
(as set out above) and that the persons whose names are 
signed to it, signed the same in their presence; that the 
bond was accepted and approved by them, and the prison- 
er, W. P. Garrison, discharged ; that he and Hill accepted 
and approved said bond by writing their names under the 
word “ teste,” under said bond on the left hand side. De- 
fendants objected to the admission of this evidence, but 
their objection was overruled and the evidence permitted 
to go to the jury, and defandants excepted. It was proved 
that W. P. Garrison was neither an infant, lunatic or 
married woman. This was all the evidence. 

The court charged the jury as follows : 

lst. “ That it is not necessary for the name of the per- 
son charged with the murder of Baughan should be signed 
to the bond; that the bond was a good one without this ; 
and if the jury should believe from the evidence that the 
defendants signed said bond, and that it was taken by 
Hill and Steele, the justices who tried said W. P. Garrison 
on the charge of murder, and that upon the faith of said 
bond said Garrison was discharged frum custody, that they 
should find for the State.” 
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gd. “It is not absolutely necessary that the justices who 
took and accepted the bond, should have marked the same 
with the word “ approved,” and have signed their names to 
said approval.” 

The defendants excepted to these charges, and asked the 
court to charge the jury as follows : 

“Tf they believed from the evidence that W. P. Garri- 
son, the party charged with the murder, was neither an 
infant, a lunatic, or a married woman, then if he did not 
sign said bond with his sureties, they must find for the 
defendants.” 

2d. If the magistrates, at the time of taking said bond, 
did not approve the same by writing the word “ approved” 
upon the same, and signing their names under the word 
approved, that the jury must find for the defendants.” 
The court refused to give these charges, and the defend- 
ants excepted. 

The jury, under the charge of the court, rendered a ver- 
dict against the defendants for the amount of the bond, 
&c., and hence this appeal. 

The various rulings of the court, to which exceptions 
were reserved, the charges given and the charges refused, 
are now assigned as error. 


W. P. Cuirwoop, with whom was Tuos. G. Jongs, for 
appellants, 


Mr. Chitwood made the following points : 


1. ‘If an affirmative statute, which is introductive of a 
new law, direct a thing to be done in a certain manner, 
that thing shall not be done in any other manner, although 
there are no negative words.” — Calhoun v. Lunsford, 4 Por- 
ter, 345 ; Mortimer v. Piggott, 2 Dowl. Pr. 616; Smith on 
Statutes, § 667. 

2. Section 4239, and the other sections of the Code in 
relation to bail, are an aflirmative enactment, introductory 
of a new law, (it prescribes what must be done in regard 
to bail) pro tanto modifying the common law power of the 
court, directing a thing to be done in a certain manner— 
(i. e., how bail must be taken.) Bail must be taken in this 
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manner and no other, or the bail piece, if not void, certain- 
ly can not be enforced in a summary manner. 

3. The whole of the enactments on this subject must be 
looked to; and if all can be construed harmoniously it must 
be done. This bond was taken under § 4239 of the, Code. 
That section prescribes that the undertaking “ must be in 
writing,” and approved by the officer taking the same. 
Until the bond is approved, it is nothing more than a pro- 
posal, an offer, to contract for the appearance of the de- 
fendant. At any time before approval the bondsmen can 
withdraw it. It is not in any legal sense an undertaking 
until it is approved; and that approval is necessary to 
complete the contract—to make it an “ undertaking”—and 
the statute says, “ the undertaking” must be in writing. 
The approval in writing is a part of the “undertaking,” 
in the sense in which it is used in the Code; for the ap- 
proval in writing is necessary to make the “ undertaking” 
complete and legal. If one part of the undertaking, es- 
pecially that part of it which shows its consummation, ac- 
ceptance or approval, can be effected in a different manner 
from that prescribed in the statute, in parol, or be proved 
by parol, why could not other parts of the “ undertaking” 
exist only in parol? For instance, if in the hurry of mak- 
ing a bond, the amount of the penalty, or the name of the 
obligors be left out by inadvertence or mistake, could the 
State recover the amount, or recover against the person 
who agreed to go on the bond, by proving by parol the 
amount of the penalty of the bond, and that the obligor 
agreed to sign the bond, and on the faith of this, the officer 
discharged the defendant ? Surely not in a proceeding by 
sci. fa. And yet, this is the same case in principle as that 
presented by the record. The “ undertaking” is an entire 
contract—all of the essentials to its validity must exist in 
writing. It can not exist partly in writing and partly by 
parol. The sureties have the same right to stand on their 
contract in this as in other contracts.— Gray v. State, 43 
Ala. 41-5. The forms laid down in the Code are as much 
a part of the law as to fixing bail, as to matters of sub- 
stance, as any other words of the enactment, and must be 
looked to in determining what the law intends. It has 
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been so held by this court in criminal proceedings, (e. g., 
indictments,) that the forms have the force and effect of 
law. 

4, If the construction was at all doubtful, reasons of 
grave public policy, prevent its being construed otherwise 
than is contended for. The statute gives a summary rem- 
edy on these bonds. If the defendant fails to appear at 
the time prescribed, and the bond is not approved in writ- 
ing, the State must hunt up witnesses to prove the appro- 
val. The officer approving the bond may be dead, the 
witness who saw the approval may be out of the way. It 
takes time, and delays often ensue before recovery can be 
had ; justice is hindered and delayed. If the approval of 
the bond can be proved by parol, it can be denied by parol. 
Conflicts of testimony, and it may be, expensive jury trials 
may occur, entailing heavy expense on the people, if the 
approval is not established. It was not the policy or in- 
tention of the law-making power to sanction or permit 
any transactions which could lead to such deplorable re- 
sults. Neither will the courts so construe the act, if any 
other reasonable construction can be arrived at. 

5. Parol evidence was utterly inadmissable to prove the 
acceptance or approval of the bond—2 Ohio, 248; 1 Ohio 
State Rep. 399. 

6. It must appear on the face of the scire facias, that the 
State is entitled to recover.—4 Iowa, p. 292. 

7. As to bonds in general, see Jackson v. Simonton, 4 Cr. 
Cireuit Court Reports, 255, and cases cited in R., S. & G.’s 
brief in Barbour Co. v. Horn, 41 Ala. p. 120. 

8. This being only a common law bond at most, sum- 
mary proceedings can not be had on it. 


Joun W. A. Sanrorp, Attorney-General, contra. 


PETERS, J.—This is a proceeding to enforce the liabil- 
ity of the bail in a criminal case, on a charge of murder, 


- after the failure of the person accused to appear and an- 


swer the indictment, and who had been discharged from 
custody after his arrest, as upon “ bail not in open court.” 


17 
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The undertaking of the parties, upon which the State 
relies, is in the following words—that is to say : 


“The State of Alabama, We, W. P. Garrison and D, 

Winston county. | Dover, are held and firmly bound 
unto the State of Alabama in the penal sum of two thous- 
and dollars, to be void if the above bounden W. P. 
Garrison appear at the next term of the circuit court of 
said county and State, for the offense of murder in the 
second degree, upon the person of Peyton Baughan, de- 
ceased, and appear from term to term thereafter, until 
discharged by due course of law. Given under our hands 
and seals, this 27th February, 1869. 

his 


(Signed,) D. x Dover, 
mark. 
his 
S. M. x Garrison, 
mark. 
his 
Redden x Garrison, 
mark. 


A. H. Richards, 
H. W. Jamison, 
Jas. McDowell, 
Teste—Joun Hix1, sr., J. P. Milton M. Hankins, 
Joun W. STEELE, J. P. W. J. Robinson, 


his 
B. x Walker, 


mark. 
J. B. Powell, 
Richard Compton, 
Alfred Hill, 
James D. Smith, 
W. B. Seamore, 
Benjamin Metcalf, 
A. J. Weldon, 
W. P. Godsey.” 


Upon this instrument, in the above shape, the circuit 
court of Winston county entered a judgment nist against 
the above named obligors at the spring term thereof, in 
1869. This judgment nisi was afterwards made absolute 
and final, in the same court, at the fall term thereof, in 
1870. From this latter judgment the defendants below 
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pring the case to this court, by appeal. In the court 
below, there was a trial by jury, and bill of exceptions. 
There are ten assignments of error, as follows: 

1. The court erred in determining and allowing the pleas 
and issue joined in this cause to be tried by a jury. 

2. In overruling appellant’s objection to the trial by a 
jury, as shown in the bill of exceptions. 

3. In overruling appellant’s objection to the admission 
of the testimony of the witness John W. Steele, as shown 
in the bill of exceptions. 

4, In permitting the testimony of the witness John W. 
Steele, against the defendant’s objection, to go to the jury, 
as shown in the bill of exceptions. 

5. In the first charge given to the jury, as shown in the 
bill of exceptions. 

6. In the second charge given to the jury, as shown in 
the bill of exceptions. 

7. In refusing to give the first charge requested by the 
defendants in the court below, as shown in the bill of ex- 
ceptions. 

8. In refusing to give the second charge requested by 
the defendants in the court below, as shown in the bill of 
exceptions. 

§. In making the judgment nisi absolute and final. 

10. As appears in the bill of exceptions. 

The case made in the record, and these exceptions, open 
the discussion of the whole proceeding upon the subject 
of “bail not in open court,” its “form and requisites” in 
criminal prosecutious. ‘The section of the Code on bail in 
such cases, is in these words: ‘“ When not taken in open 
court, the undertaking of bail must be in writing, signed 
by the defendant and at least two sufficient sureties, and 
approved by the magistrate, or officer taking the same, 
and may be substantially in the following form : 


“The State of Alabama, l We, A. B., C. D., and E. F., 

— county. ) agree to pay to the State of 
Alabama, —— dollars, unless the said A. B. appears at the 
next term of the —— court of county, and from term 
to term thereafter, until discharged by law, to answer a 
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, with which he 





criminal prosecution for the offense of 
is charged. 





(Signed.) A. B. 
C. D, 
E. F.” 

Approved : G. H., Judge, &e. 

It will be seen at once, upon comparison of the form last 
above recited, and the instrument upon which this proceed- 
ing is founded, that, in language at least, they are widely 
different.— Revised Code, § 4239. The form given in the 
Code is an “undertaking” of bail strictly so called, and 
the bail piece in the court below is simply a penal bond, 
with a condition. which, if performed, will avoid the bond, 
Revised Code, § 1585; 2 Bla. Com. 340; 2 Steph. Com. 
157 ; Hurl. on Bonds, pp. 1, 2, 10, 11. This seems to have 
been so intended by the parties to the instrument, as a 
portion of the obligors sign by their marks, and these sig- 
natures are attested by two witnesses, to give them validity, 
Revised Code,§1. This is, prima facie, a mere attestation, 
not an approval. 

Two questions arise on this instrument: First, is this an 
“undertaking of bail,” entered into under the statute, and 
approved by an officer of the State authorized to take it? 
And second, if it is not, can it be enforced by scire /acias 
on a judgment nisi as upon a forfeited “ undertaking of 
bail,” properly entered into under the statute for that pur- 
pose ? 

The whole law upon the subject of bail in criminal cases 
is contained in the Code. This law not only directs when 
bail shall be allowed, and by whom it shall be taken; but 
also the form of the undertaking, and the manner of its 
approval, is specifically laid down.—Revised Code, $§ 4282, 
4233, 4235, 4236, 4239. This law prescribes the thing to 
be done, and also the form in which it is competent to do 
it. When this is so, the form becomes an essential ingre- 
dient of the manner of exercising the power conferred. 
And when there is but one form, and there is no authority 
given to vary it, this is the only form applicable to the 
specific remedy.—Smith on Stat. § 667, and cases there 
cited ; Sturgeon v. The State, 1 Blackf. R. 39. When the 
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court is not authorized to make the form, but the form 
itself is prescribed by the statute, such prescribed form is 
peremptory, aud the court can not alter it, or substitute 
another form in its stead. Such a form is a part of the 
law, and to alter it, or to pass over it and set up another 
form in lieu of it, would be in’ effect an alteration of the 
law by the court. This would be the usurpation of a power, 
not the construction of astatute. And in such a case it is 
indifferent whether the alteration, if it is made without 
authority, be a slight or a wide ‘departure from the form 
prescribed. In either event, it would be unjustified and 
illegal —3 Chitt. Pr. 50, 51, 54. If no power to alter the 
prescribed form is given, then it must be observed. If this 
is not done, the remedy prescribed in connection with it 
can not be pursued. An obligation to appear in court and 
answer a criminal charge, or pay a sum of money to the 
State, may be entered into in a great variety of forms. It 
may be in the form of a bond or promissory note, with a 
condition, or by a mortgage or a deed, with like condition. 
Yet, it would be absurd to contend that such forms are 
those intended by the statute. It is possible that such 
forms may be good as common law obligations, but the 
liability upon them could not be enforced by the statutory 
remedy by judgment nist and scire facias ; because, this 
latter remedy is only given when the statutory form is 
substantially pursued. The obligation in this case is but 
a penal bond. Such an instrument can not be enforced by 
scire facias, It is not the statutory form, and the statutory 
remedy belongs only to the statutory form. Whatis called 
the “ undertaking of bail,” in the Code, is never in the 
form of a bond. It is, therefore, to be inferred that it was 
not intended that the form by bond should be used, but 
only the form prescribed in the statute.—Revised Code, 
§§ 4239, 4253, 4255. Expressum facit cessare tacitum.— 
Smith’s Const. of: Stat. 490 ; Broom’s Max. ; Jones v. Bann, 
2 Met. 490. 

The statute having directed that every undertaking of 
bail must be in writing, and expressed in a certain set form 
of words, and approved by the officer taking it, no deficiency 
in these particulars can be helped by parol proof. If the 
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statutory directions are pursued, the instrument will be so 
perfect that the court can, upon inspection, proceed to give 
judgment upon it, without averments to supply its deficien- 
cies, and, consequently, without parol proof in support of 
its regularity. In effect, the “ undertaking of bail” under 
the statute becomes a record upon which the court alone 
premises judgment.—Revised Code, §§ 4254, 4258, 4259, 
If parol evidence could be let in to explain or supply one 
irregularity or deficiency of such a record, it might be let 
in to supply any that might happen to occur. But this is 
not permitted.— The State v. Whitley, 40 Ala. 728; Gray v. 
T he State, 43 Ala. 41; T’he State v. Chipen, 1 Ohio R. 399, 
The issue in the court below was in effect an issue upon a 
plea of nul tiel record. Such an issue, generally, is triable 
by the court, and not by the jury. And such seems to be 
the intention of the legislature in reference to the statute 
under consideraticn. The sufficiency of “the cause for 
default,” or the “ excuses for default,” are determinable by 
the court alone.— 7’ he State v. Lighton et al., 4 Iowa R. 
278, 280; Carter v. Wilson, 1 Dev. & Batt. R. 362 ; Hall v. 
Williams, 6 Pick. 227, 289; Curtis v. Gibbs, 1 Penn. Rep. 
399, 405 ; Revised Code, §§ 4258, 4259. But see Hall v. 
The State,9 Ala. 827, 832; Grah. N. Y. Pr. 765. But 
whether the plea should be tried in the one way or the 
other, a deficiency in the undertaking of bail on which 
the plea was founded, could not be supplied by parol proof. 
The court, therefore, erred in letting in the testimony of 
Mr. Steele. 

The record shows that the conditional judgment was 
taken upon a regular “‘ undertaking of bail” in the statutory 
form, but the proof showed that bail piece was a penal 
bond with condition. A forfeiture of such a bond did not 
support the conditional judgment upon a regular under- 
taking of bail. A charge of the court which instructed the 
jury that it did was erroneous. 

The judgment of the court below is reversed; and as 
no conditional judgment can be entered upon the bond 
copied into the record as an undertaking of bail, the cause 
is not remanded, 
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Nore By Reporter.—After the rendition of judgment 
in the above case, a motion was made to tax the county of 


. Winston with the costs, &c. 


Tuos. G. Jones, for motion.—This is a civil, not a crimi- 
nal proceeding.— Hatch v. State, 40 Ala. 718. 

Being a civil suit, it is governed by the rules governing 
civil suits. Section 2779 of Revised Code gives full costs 
to the successful party in all civil cases, and this is appli- 
cable to civil suits where the State is a party. Section 
2778 directs, where suit is brought in the name of nominal 
plaintiff for the use of another, that judgment for costs 
“must be rendered against the beneficiary.” The State is not 
the beneficiary here; whatever is collected belongs to 
the county, and hence, the county is liable for costs. 


PETERS, J.—This is a motion to tax the county of 
Winston, the usee in this case, with the costs of this ap- 
peal in this court and in the court below. 

The county is a body corporate, with power to sue or be 
sued in any courtof record in this State.—Revised Code, 
§ 897. It may own property and take and accept grants 
and conveyances for its use and benefit.—Revised Code, 
§ 898, 899. It may also sell its property.—Revised Code, 
§ 899. The county may also be the usee in a suit.—-Re- 
vised Code, § 4254. 

The law giving costs is in the following words: “The 
successful party in all civil actions is ertitled to full costs 
for which judgment must be rendered, unless in cases 
otherwise directed by law ; and this provision is applicable 
in all cases in which the State is a party in civil actions as 
in cases of individual suitors.’—Revised Code, § 2779. 
And “ when judgment is rendered against the plaintiff in 
any suit brought in the name of a nominal plaintiff for the 
use of another, judgment for costs must be rendered 
against the beneficiary or his personal representatives.” — 
Revised Code, § 2787. 

The suit upon a forfeited undertaking of bail is a civil, 
action. —Hatch v. The State, 40 Ala. 718; The State v. 
Harrison, 4 Ala. 673; Governor, use, &c,,v. Knight, 8 Ala, 297, 
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In such an action the county is the usee. It follows, from 
what is said above, that the county is liable to be taxed 
with the costs in this case, as it was the unsuccessful party. 
There is no law that exempts the county in such a case, 
Therefore, let judgment for the costs of this appeal in this 
court and the court below, be entered against the county 
of Winston, the beneficiary in this suit. 





ESPY vs. BALKUM, 


[APPEAL FROM JUDGMENT OF CIRCUIT COURT QUASHING EXECUTION, ] 


1. Appeal bond ; what judgment does not supersede.—On an appeal to this 
court, by the defendant in a judgment rendered in the circuit court, 
from an order of said court refusing, on the motion of such defendant, 
to set aside its judgment and grant a new trial in the cause and taxing 
him with the costs of the motion, the bond on the appeal from such 
order of the circuit court, refusing to set aside its judgment, &c., does 
not supersede the original judgment, although the bond may be in the 
form and for the amount prescribed by the statute, in order to operate 
as a supersedeas. Only the judgment appealed from is superseded by 
such appeal bond. 

2. Same; when error to quash execution.—In such a case, it is error for 
the circuit court to quash an execution regularly issued on the original 
judgment, because of the giving of such appeal bond, and because at 
the time of the issue of execution said appeal was still pending and 
undetermined in the supreme court. 


APPEAL from Circuit Court of Henry. 
Tried before Hon. J. McCates WILEY. 


The opinion states the facts. 


F. M. Woop, for appellant. 
W. C. Oates, contra. 


PETERS, J.—This is an appeal from an order of the 
circuit court quashing an execution. The record shows, 
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that the appellant, who was plaintiff below, recovered 
judgment against the defendant, Balkum, for two hundred 
dollars and costs of suit in the circuit court of Henry, in 
the year 1867. This judgment was recovered in an action 
of debt upon the verdict of a jury, founded on a promis- 
sory note. After this, at the fall term of said circuit court 
in 1868, the said defendant, said Balkum, moved to set 
aside said judgment, upon the grounds that the note on 
which said judgment was recovered, was given “solely in 
consideration of a negro slave.” This motion was denied 
and refused by the court with costs. 

From this judgment on said motion, Balkum appealed 
to the next succeeding term of the supreme court, and 
give bond with surety in the penalty of four hundred dol- 
lars, conditioned, that “if said Balkum shall prosecute his 
said appeal to effect and pay the said Espy as aforesaid all 
such costs and damages as he may sustain by the wrong- 
ful taking of this appeal,” then the obligation to be void. 
At the January term, 1870, of this court, the judgment so 
appealed from was affirmed. During the pending of said 
appeal in this court, to-wit: on the 12th day of April, 1869, 
said Espy caused execution to be issued on said judgment 
against said Balkum, and levied on his property. And on 
the 21st day of April following, said Balkum gave Espy 
notice, that he would at the next term of said circuit court» 
move to quash said execution “upon the ground that an 
appeal bond was given in said cause in double the amount 
of the judgment, and that said cause is still pending in 
the supreme court of Alabama, and is undetermined.” 
Upon the hearing, said motion was allowed and said exe- 
cution was quashed by judgment of said circuit court. 
This judgment on said motion, seems to have been render- 
ed at the spring term, 1869, of said circuit court of the 
said county of Henry. And the said Espy appealed from 
the same to this court, and here assigns the order and 
judgment of the court below quashing said execution as 
error. 

The learned judge of the circuit court seems to have 
fallen into a mistake in reference to the character of the 
bond for the appeal in the first instance in this case. 
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There was no appeal from the original judgment, but only 
from the judgment on the motion to set aside this judg- 
ment. These judgments are distinct, though rendered in 
the same cause and between the same parties. A mere 
appeal does not operate as a supersedeas. But there must 
also be an appeal bond in the penalty and upon the con- 
dition required by the statute ; and it must be given in 
the case of the judgment appealed from. It can not sus- 
pend any other judgment.—Revised Code, § 3489. 

The action of the court below, then, in quashing the exe- 
cution in this case for the cause shown, was erroneous. 

The judgment of the court below is therefore reversed, 
and the cause remanded. 





CORBITT vs. PYNES, GarnisHEE. 


[APPEAL FROM JUDGMENT OF CIRCUIT COURT SETTING ASIDE AND VACATING 
AT A SUBSEQUENT TERM A JUDGMENT RENDERED BY IT ON ANSWER OF 
GARNISHEE, AT A FORMER TERM, ] 


1. Garnishee ; judgment against ; when may be set aside at subsequent term. 
A judgment against a garnishee rendered upon his answer alone, and 
not warranted by it, may be set aside at a subsequent term, if the 
answer has become a part of the record. 

2. Garnishee ; answer of ; when part of record.—The answer of a garnishee, 
verified by affidavit, and referred to in the judgment entry, is a part of 
the record. 


APPEAL from Circuit Court of Henry. 
Tried before Hon. J. McCaLtes WILEY. 


THE appellant having commenced suit against one John- 
son, « non-resident, by attachment, Pynes, who was admin- 
istrator of the estate of Johnson’s mother, was summoned 
by garnishment to answer what he was indebted as admin- 
istrator, to said defendant. The garnishee filed a sworn 
answer in writing, in open court, at the fall term, 1867, su 
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much of which as is material is as follows: “ I am admin- 
istrator of Sarah Johnson, deceased, the mother of the 
defendant, and hold the notes of defendant for a house 
and lot sold by me as the property of said estate, which 
notes amount in the aggregate to $500, payable 1st Janu- 
ary, 1868; defendant is a distributee of said estate; I 
have never made any settlement of said estate, or made 
any advancements to defendant, and more than eighteen 
months have elapsed since the grant of letters of admin- 
istration ; on final settlement of said estate, the distribtive 
share of defendant will be about two hundred dollars.” 
This answer was not contested. 

The defendant being a non-resident, publication was 
made, &c., and at the spring term, 1868, judgment was 
rendered against him, for $235 10 and costs. This judg- 
ment entry recites further: “And it appearing to the 
satisfaction of the court, that James Pynes, the garnishee, 
has answered in writing, and under oath, admitting indebt- 
edness to the defendant in the sum of $200, at the fall 
term, 1867, of this court, and it appearing to the court that 
the plaintiff has recovered judgment at the present term 
of this court against the defendant, for $235 10 and costs, 
it is therefore considered by the court, that the plaintiff 
recover of the said garnishee, the said sum of $200, and 
interest on the same since the last term of this court, the 
amount so answered, with interest thereon, amounting to 
$208, for which execution may issue.” 

Execution having issued against Pynes on this judgment, 
he petitioned the circuit judge for a supersedeas, &c., and on 
final hearing to quash said execution and to vacate and set 
aside said judgment. The petition states among other 
things, that the appellant was the attorney for Pynes, and 
as such, drew up his said answer, and that it was under- 
stood between them, that Pynes should answer as he did, 
to stop the amount of Johnson’s distributive share in the 
estate, and that no moneyed judgment should be rendered 
against him; that Pynes has since sued Johnson’s notes 
and the securities thereto, and recovered judgment thereon 
for $332 86, and which is yet wholly unsatisfied and uncol- 
lected, although execution has been duly issued thereon ; 
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that he has no money or assets whatever in his possession 
of said estate, or under his control, except said judgment 
against Johnson and his sureties; that the judgment 
against him in favor of Corbitt, was obtained by mis- 
take and is utterly void; that under § 2947 of Revised 
Code, no moneyed judgment could be rendered against 
him on said answer, &c.” 

At the spring term, 1869, the cause coming on to be heard 
on the petition and motion of Pynes to vacate and annul 
said judgment, the court granted the motion to set aside, 
&c., vacated the judgment, quashed the execution issued 
thereon, and taxed Corbitt with costs. This action of the 
court is now assigned for error. 


F. M. Woop, for appellant.—The judgment entry at the 
spring term, 1868, recites, that “it appearing to the satis- 
faction of the court, that garnishee, James Pynes, has an- 
swered in writing and under oath, admitting indebtedness 
to the defendant in the sum of two hundred dollars at the 
fall term, 1867.” 

The answer of the garnishee on file in the clerk’s office 
of said circuit court and copied in the transcript, contra- 
dicts the judgment; and the question is, shall the judg- 
ment be held void for the reason that the answer conflicts 
with it? Orwill the judgment prevail over the answer? 
Manifestly, the judgment entry can not be questioned. 


W. C. Oates, contra.—The judgment of the court be- 
low in favor of the appellant, against the appellee, on his 
answer as garnishee, is void, because it does not follow the 
answer and is inconsistent with it. The appellant was 
both plaintiff and attorney for appellee, and is estopped 
from denying the facts set forth in the answer or petition. 
The appellee was garnished and answered as administrator 
of Sarah M. Johnson, setting forth in his answer the true 
condition of his intestate’s estate. 

The judgment on the answer of the appellee, as gar- 
nishee, was void, because rendered against him individually, 
when it could only have been rendered against him as ad- 
ministrator. Such demands only can be recovered by 
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garnishment process, as the defendant himself can recovet 
by action of debt, or indebitatus assumpsit.—Harrel v. 
Whiteman, 19 Ala. 155; Cook v. Walthall, 20 Ala. 334; 
Raby v. Labuzan, 21 Ala. 60; Self v. Kirkland, 24 Ala. 275 ; 
Lundie v. Bradford, 26 Ala. 512 ; Hall v. Magee et al., 27 
Ala. 414. 

The answer of appellee, as garnishee aforesaid, showed 
that the defendant, John D. Johnson, was the purchaser of . 
the property of the estate, and was indebted to garnishee 
therefor, and that this very indebtedness constituted the 
assets out of which said defendant Johnson would on final 
settlement of the estate be entitled to on distribution. Could 
the defendant in attachment, J. D. Johnson, as a distributee 
of the estate of Sarah M. Johnson, have recovered a judg- 
ment by action of “ debt, or indebitatus assumpsit,” against 
the appellee, who is the administrator? If not, then the 
ruling of the court below was eminently correct. 


B. F. SAFFOLD, J.—The answer of a garnishee, veri- 
fied by affidavit, and referred to in the judgment entry, is a 
part of the record.—Curry, Garn., v. Woodward, January 
term, 1870. It is his pleading in the case. 

The judgment against the garnishee, who was an admin- 
istrator, was not warranted by his answer. He does not 
“admit assets to pay the amount claimed, or some portion 
thereof, out of the distributive share of the debtor.”—Re- 
vised Code, § 2947. He says, in effect, if the distributee 
pays the $50 he owes to the estate, then on final settle- 
ment there may be due him about $200. There was no 
error in quashing the execution and setting aside the judg- 
ment at a subsequent term. 
The judgment is affirmed. 
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CANNON vs. BRAME. 


[TROVER FOR CONVERSION OF A SLAVE. ] 


1. Judgment of court of concurrent jurisdiction ; force and effect of as plea or 
as evidence.—In civil cases the judgment of a court of concurrent juris- 
diction, directly upon the point is asa plea, a bar, and as evidence, 
conclusive, between the same parties upon the same matter directly in 
question in another court, And the cause of action is the same when 
the same evidence will support both actions, although the actions may 
happen to be founded on different writs. 

2. Judgment in replevinin Florida ; how far conclusive in A labama.—The 
exemplification of a judgment in replevin, rendered in the circuit court 
of Florida, between the same parties upon the same cause of action, is 
as conclusive in Alabama as in Florida, although given in evidence un* 
der the general issue. 


APPEAL from City Court of Montgomery. 
Tried before Hon. THos. M. ARRINGTON. 


The facts are sufficiently stated in the opinion. 


Martin & Sayre, for appellant. 
Watts & Troy, contra. 


B. F. SAFFOLD, J.—This suit is an action of trover by 
the appellant against the appellee, for the conversion of a 
slave. On the trial the appellant introduced in evidence 
an exemplification of the record of a suit in the circuit 
court of Florida, which the appellant instituted against 
him in replevin for the recovery of the same slave. From 
this record it appears that the judgment in the replevin 
suit was in favor of the appellant. 

The court charged that this judgment was not conclu- 
sive against the defendant in this action, and the jury 
might give to it what weight they thought proper. From 
this ruling the appeal is taken. 

The constitution of the United States requires that full 
faith and credit shall be given. in each State, to the public 
acts, records and judicial proceedings of every other State. 
Art. IV. A judgment, therefore, is conclusive in every 
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other State, if a court of the particular State where it was 
rendered would hold it conclusive.—1 Kent’s Com. 274, 
(11th ed.) It is placed rather on the footing of domestic 
judgments.— Gunn v. Howell, 27 Ala. 663. The constitu- 
tion intended something more than to make the judgments 
of State courts prima facie only. In civil cases the judg- 
ment of a court of concurrent jurisdiction, directly upon 
the point, is as a plea, a bar, and as evidence, conclusive, 
between the same parties upon the same matter directly in 
question in another court. A verdict for the same cause 
of action, between the same parties, is absolutely conclu- 
sive. And the cause of action is the same when the same 
evidence will support both actions, although the actions 
may happen to be founded on different writs. Thus a judg- 
ment in trespass will be a bar to an action of trover for the 
same taking. And a verdict in trover will be a bar to an 
action for money had and received for the sale of the same 
goods.—Starkie Ev. by Sharswood, 391, 301, 302. 
I can not see what difference can be made in the effect of 
a judgment as evidence when admitted to support it as a 
plea in bar, and when given in under the general issue. 
The appellee maintained the action of replevin in Flor- 
ida for the slave, though he lost the suit on the merits. 
He might have maintained trover.—Tidd’s Pract. 1013. 
When, in an action of trover for books of account, Lord 
Ellenborough intimated that the bringing an action of tro- 
ver was not the most convenient remedy in a case of this 
nature; and said that he had heard Mr. Wallace express 
his surprise that the remedy by replevin was not more fre- 
quently resorted to, by means of which the party might 
obtain possession of the specific chattel of which he had 
been deprived, instead of an action of trover, in which he 
would recover damages only.—Tidd’s Pract. p. 5. The two 
remedies are sufficiently co-extensive to embrace the same 
cause of action. The court erred in charging that the jury 
might give to the exemplification what weight they thought 
proper. If it would be a bar to the action in Florida, it 
must be so here, and we must suppose that it would, unless 
some reason is shown why it should not be. 
The judgment is reversed, and the cause remanded. 

















































264 FORTY-FIFTH ALABAMA. 


Smith v. Smith. 








SMITH vs. SMITH. 


{ BILL IN EQUITY BY HUSBAND WHO HAD OBTAINED DIVORCE AGAINST WIFE, TO 
ENJOIN COLLECTION OF PERMANENT ALIMONY ALLOWED TO WIFE IN YEARLY 
INSTALLMENTS, ON THE GROUND OF LOSS OF FORTUNE AND THE MARRIAGE 
OF THE WIFE SINCE THE DECREE FOR ALIMONY. ] 


1. Alimony, decree allowing, effect of ; how can not be altered.—Alimony, 
or allowance made to the wife on a decree for divorce from the bonds 
of matrimony, under the statute in this State, is absolute, and can not 
afterwards be increased or diminished. The fact that the allowance 
was a sum certain to be paid from year to year, instead of a sum in 
gross, does not change the character of the decree. 

2. Same ; ecclesiastical law, rule of, does not apply since adoption of Code. 
The rule of the ecclesiastical law, that alimony allowed the wife ona 
divorce from bed and board, may be subsequently increased or 
diminished by the court, does not apply in such a case as this since the 
adoption of the Code. 


AppEAL from Chancery Court of Randolph. 
Heard before Hon. 8. K. McSpappen. 


All the facts of the case will be found in the opinion. 


Smitu & Smita, and C. D. Hupson, for appellant, cited 
16 Ala. 52; 18 Ala. 63; 2 Ala. 521; 12 Peters, 492. 


Foster & Forney, and Joun T. HEFLIN, contra.—1. The 
court had the power, on application, upon any material 
change in the circumstances of the parties, to increase or 
reduce the allotment of alimony, whether temporary or 
permanent.—Bishop on Marriage and Divorce, § 593 ; Mil- 
ler v. Miller, 6 Johns. 91. 

2. In this case, the divorce was in favor of the husband 
for the misconduct of the wife—adultery ; the allowance, 
by the Code, (§ 2366,) is to be regulated by the ability of 
the husband and the nature and misconduct of the wife. 
In all cases where divorce is granted to the husband for 
the misconduct of the wife, alimony is allowed solely to 
prevent the necessity of the wife resorting to prostitution 
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to obtain a livelihood.—Bishop on Marriage and Divorce, 
§ 565. If she afterwards marries, or does resort to pros- 
titution, then the reason for the allowance of alimony 
ceases, and she has no further claims on the bounty of the 
husband for assistance or alimony. 

3. The precise point raised in this case as to the power 
of the court to reduce the sum allowed for alimony, «&c., 
has been decided in other States under statutes very like 
our own. It has been held, that where alimony is allowed 
as incidental to a dissolution of the marriage, the sum 
fixed may afterward be changed, increased or diminished, 
to effectuate the object of the law in giving alimony, in 
any manner consistent with equity.— Wheeler v. Wheeler, 
18 Ill. 40; Foote v. Foote, 22 Ill. 425; Bowman v. Worth- 
ington, 24 Ark. 523, 539, et seq.; Fisher v. Fisher, 2 Swobey 
& Tristam, 411; Sidney v. Sidney, 4 Swobey & Tristam, 
180. 

The effect of the second marriage of the appellant is to 
destroy all right to alimony subsequent to this marriage. 
The reason on which alimony rests is two-fold: the main- 
tenance of the divorced wife, and her reclamation, if she 
will be reclaimed. When she enters into a second mar- 
riage, the husband of this marriage becomes liable for her 
maintenance, which absolves the former husband from the 
same liability; otherwise, the case presents the strange 
anomaly of a woman with two living husbands, one for 
social and conjugal relations, and the other for main- 
tenance. This is not merely a solecism or anomaly in the 
law, but an impossibility. And so the law is settled by 
adjudications.— Albee v. Wyman, 10 Gray’s Mass. Rep. 222; 
Fisher v. Fisher, 2 Swobey & Tristam, 411; Sidney v. Sid- 
' ney, 4 Swobey & Tristam, 180. 


PETERS, J.—The appellee, Jeremiah Smith, some time 
in 1856 was divorced from his wife, Margaret E. Smith, 
the appellant, by decree of the chancery court of Randolph 
county, in this State, upon the ground of adultery on the 
part of the wife. After this decree was rendered, Mrs. 
Smith filed her bill in the same court to open and set aside 
18 
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the decree above said against her, for fraud. ‘The latter 
bill was dismissed by the chancellor in 1859, so far as it 
sought to open, set aside, or reverse the decree of divorce 
first above said; but at the same time, the court rendered 
a decree in favor of Mrs. Smith against her late husband, 
said Jeremiah Smith, “ for one hundred dollars per annum 
as permanent alimony, commencing Ist January, 1860, 
payable at the end of the year, and at the end of each 
year thereafter.” No portion of the allowance thus de- 
creed was ever paid to Mrs. Smith; and in 1866 Mrs, 
Smith caused executions to be issued on the decree in her 
favor against her former husband, for the annual sums due 
her for allowance as above said, and caused the same to 
be levied on the property of her late husband for collec- 
tion and satisfaction. 

The present bill is brought to enjoin the collection of 
said executions, and for general relief. The grounds 
alleged to justify this relief in favor of Smith, the com- 
plainant, and late husband of Mrs. Smith, the defendant 
in the court below, are, that the divorce was in favor of 
the husband against the wife, for adultery ; that the wife 
had married a second husband since the divorce ; and that 
the complainant’s estate had been reduced from a posses- 
sion of effects worth from fifteen to twenty thousand dol- 
lars, to an estate worth but little above three thousand 
dollars ; and that he is about forty-two years of age, and 
has three children dependent on him, the oldest of whom 
is fifteen years old, and the youngest eleven years of age. 
It is also alleged, that after the decree for divorce, the wife 
had left the State and settled in the State of Arkansas. 

Mrs. Smith alone was made defendant to the bill, and 
an injunction was granted restraining the collection of the 
executions above referred to. The bill was demurred to, 
and several grounds of demurrer were specified and 
assigned: Ist, The want of proper parties defendant ; 2d, 
The decree for alimony or allowance was final; 3d, Want 
of equity; 4th, That complainant does not propose to do 
equity. Mrs. Smith also answered the bill of complaint, 
and denied any second marriage and removal from the 
State, as alleged by complainant, and she also denied the 











JANUARY TERM, 1871. 267 


Smith v. Smith. 











allegations of the bill as to the value of the complainant’s 
estate, his age, and the number of his children, as stated 
in the bill; and she alleges that his estate is worth eight 
or nine thousand dollars. There was only the testimony 
of a single witness offered on the hearing. ‘This was for 
the complainant. The evidence of this witness shows that 
Mrs. Smith and a Mr. Gwinn “bedded together” in Angeline 
county, in the State of Texas, in the year 1863, and treated 
each other as husband and wife. The cause was submit- 
ted on “bill, exhibits, answer, demurrer, and proofs.” 
The chancellor overruled the demurrer and perpetuated 
the injunction, except for the allowance “ for the year end- 
ing on the 31st December, 1863,” and taxed the husband 
with the costs. This decree was made in 1867. And from 
it Mrs. Smith, the defendant below, appeals to this court, 
and assigns the overruling of her demurrer and the decree 
of the chancellor as error. 

The equity of the bill in this case depends upon the char- 
acter of the decree allowing alimony to Mrs. Smith, which 
was rendered on the 6th day of January, 1860. If this de- 
cree was absolute, then the bill was without equity, and 
the decree could not be afterwards suspended or altered. 

By the law of England, to which we so frequently refer 
for precedents and cases to govern American practice, no 
divorces, except from bed and board, were permitted, if the 
marriage was not void, until after the year 1858.—2 Bish. 
Mar. & Div. § 574. There was, then, no such thing as ali- 
mony upon a final dissolution of the marriage, but the wife 
was restored to the possession of her property, as before 
the marriage, because the marriage was void, and the hus- 
band acquired no right over the wife’s estate. The right, 
then, to an allowance in favor of the wife, upon a final dis- 
solution of the marriage, depends on our statute. The stat- 
ute in force at the date of the divorce and the allowance of 
what is called alimony in the decree in this case, was in 
the following words, to-wit: “Ifthe wife has no separate 
estate, or if it be insufficient for her maintenance, the chan- 
cellor, upon granting a divorce, must decree the wife an 
allowance out of the estate of the husband, taking into con- 
sideration the value thereof, and the condition of his fam- 











268 FORTY-FIFTH ALABAMA. 


a ——— 


$s 


Smith v. Smith. 
ily."—Code, § 1971; Rev. Code, § 2361. This “ allow- 
ance” to the wife is not, in fact, alimony, in the sense of 
the ecclesiastical law of England ; but it is more strictly an 
arrangement in lieu of a division of the estate of the par- 
ties, so as to return to the wife her just portion of that 
property which mutually belonged to both during the mar- 
riage, and which the labor and care of both may have 
equally contributed to procure and preserve. This allow- 
ance was intended to supply the wife with the means of 
commencing life anew, aiter her expulsion from the house- 
hold of the husband, and the withdrawal of his liability for 
her maintenance and support, and to place her above ac- 
tual destitution. Such purpose could best be accomplished 
by making such allowance absolute and permanent. And 
in accordance with this purpose has been the construction 
of a similar statute, which has been superseded by the law 
above quoted.—Loveti v. Lovett, 11 Ala. 663; 2 Bish. Mar. 
& Div. §§ 475, 477, 512, 513; Jolly v. Jolly, 1 Clarke, Iowa 
R. 9; Whittier v. Whittier, 11 Fost.N. H. R.452. Ithere- 
fore think that the legislature intended that the “ allow- 
ance” directed to be made to the wife upon a divorce dis- 
solving the bonds of marriage, should pass to her in abso- 
lute right as a permanent provision for her support. 

The form and manner of granting the allowance in this 
case cannot now be inquired into or altered. _Its correct- 
ness has been affirmed on appeal to this court.— Lx parte 
Smith, 34 Ala. 455; Cole, adm’r, v. Conolly, 16 Ala. 271; 
Gibson v. Wilson, 18 Ala.63; Mervine v. Parker, 18 Ala. 241; 
Johnson et al. v. Glascock et al. 2 Ala 519. That the allow- 
ance was a sum certain, to be paid from year to year, does 
not change the character of the decree. This, in a decree 
for divorce from bed and board, is such a decree as may 
be susequently modified.—Shelf. Mar. & Div. p. 596; and 
cases there cited. But this is not such a case. Here the 
divorce was from the bonds of matrimony, and there can 
be no restoration of the conjugal relation between the par- 
ties, except by a second marriage. The reasons, then, 
which apply in justification of an alteration of the amount 
of alimony, on a divorce from bed and board, do not apply 
here. Most clearly the allowance in such a case as this 
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could not be increased on the increase of the facilities of 
the husband ; because, the first allowance is the only one 
authorized by the statute, and that, when once made, must 
necessarily be final.—Rev. Code, §§ 2361, 2362, 2363 ; Code, 
8§ 1971, 1972, 1973; Kensey v. Kensey, 37 Ala. 393 ; 2 Bish. 
Mar. & Div. $$ 515, 516, 517, 518, and cases cited there. 
Then, as the allowance cannot be increased, for the same 
reason it ought not to be diminished. And the ecclesias- 
tical rule in case of a divorce from bed and board does not 
apply. 

The decree of the court below is therefore reversed. And 
this court, proceeding to render the decree which the court 
below should have rendered, doth order, adjudge and de- 
cree, that the injunction granted in this cause, in the court 
below, be dissolved, and that the complainant’s bill be dis- 
missed, and that said complainant pay the costs in this 
court and in the court below. 





BOGIA vs. DARDEN. 


[APPEAT, FROM DECREE OF PROBATE COURT ON FINAL SETTLEMENT OF 
GUARDIAN. ] 


1, Guardian ; when competent as witness in his own behalf.—Section 2704 of 
the Revised Code renders a guardian a competent witness in his own 
behalf, on the final settlement of his accounts. 

2. Quere.—Whether, under section 2717 of the Revised Code, it is an in- 
dispensable requirement that the affidavit necessary to obtain the dep- 
osition of an absent witness, should state that the witness is material. 


APppEAL from Probate Court of Macon. 
Tried before Hon. JoHn J. Martin. 


THE appellant was guardian of Ella Darden, and at her 
instance was cited to make a final settlement of his ac- 
counts. Being a non-resident, he was examined by inter- 
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rogatories as a witness in his own behalf. On the trial of 
the cause, the appellee moved to suppress the testimony of 
Bogia, “1st, Because the affidavit required to procure his 
testimony by deposition did not state that the witness was 
material, [this affidavit does not appear in the record]; 
2d, Because he was a party to the suit.” Bogia then 
proved that Darden’s attorney endorsed on the back of 
said intorrogatories, on the day they were filed : “ I accept 
service, and consent that commission issue 7nstanter,” and 
(subject to an objection to the competency of Bogia, on the 
ground that he could not be a witness in his own behalf,) 
objected to some of the interrogatories, and filed cross 
interrogatories. The court sustained the motion and 
suppressed the deposition, and Bogia excepted, and now 
appeals. 

The suppression of the deposition is here assigned as 
error. 


G. D. & G. W. Hooper, for appellant.—The case of Ai- 
cardi v. Strange, 38 Ala. 326, settles the question as to the 
sufficiency of the affidavit filed. The objection to want of 
proper affidavit should have been made before crossing of 
the interrogatories. Crossing interrogatories and consent- 
ing to the issuance of commission to take deposition, wasa 
waiver. —12 Ala. 466; 38 Ala. 39; 20 Ala. 650; 26 Ala 515. 


W. C. McIver, and Curton & TaortnaTon, confra.—The 
consent to issuance of commission was not a waiver of affi- 
davit. The case of Worsham v. Goar, 4 Porter, settles this 
objection. ; 

The case of Aicardi v. Strange et al., 38 Ala. 326, has no 
application whatever to this case. In that, the court de- 
cides that crossing interrogatories is an implied waiver of 
notice of their being filed. This must be so. He had no- 
tice, or he could not have crossed. But in this case, the 
law requires an affidavit to be made and filed ; no notice of 
this is required to be given, and neither legal notice of the 
filing of the interrogatories, nor a waiver of such notice 
and consent that commission may issue, can be construed 

jnto a waiver of this. The party seeking to take the proof 
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sues out his commission at his peril; he is required to lay 
the proper predicate. The most that can be assumed as 
the effect of the written waiver in this case, is, notice and 
time ; notice of interrogatories, and ¢ime when commission 
may issue—that is, instanter. 

The other cases cited prove nothing at all adverse to our 
proposition above taken. 


B. F. SAFFOLD, J.—Section 2717 of the Revised Code, 
prescribing the steps to be taken before the issuance of 
the commission, says the affidavit must state that the wit- 
ness is material. Whether this is an indispensable requi- 
sition or not, which we doubt, the affidavit is not found in 
the transcript, and therefore we cannot determipe the 
question. 

Section 2704 of the Revised Code removes the incompe- 
tency of a witness in civil causes because he is a party, or 
interested in the issue tried, except that in suits or pro- 
ceedings by or against executors or administrators, neither 
party shall be allowed to testify against the other, as to 
any transaction with, or statement by, the testator or intes- 
tate, unless called to testify thereto by the opposite party. 
In this case the guardian was a competent witness for 
himself. 

As the deposition of the defendant was evidently sup- 
pressed on account of his supposed incompetency as a wit- 
ness, it is unnecessary to consider the objections made by 
the plaintiff to particular interrogatories. We will say, 
however, that unless the judgment should appear to have 
been rendered on irrelevant testimony we would not re- 
quire the same particularity of examination respecting 
leading and irrelevant questions, when the case is heard 
before the judge alone, as in the case of jury trials. 

The decree is reversed, and the cause remanded. 
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WILKINS AND SMITH, Apw’rs, vs. SORRELLS ev at, 


[REAL ACTION IN THE NATURE OF EJECTMENT.] 


1, Administrators ; what instrument of mortgage will authorize to recover 
land in action in law court, in their representative capacity. —The admin- 
istrators of a decedent caused his debtor, who had given to him a note 
and a mortgage on land to secure its payment, to give a new note, pay- 
able to them, and a mortgage conveying the same and additional lands, 
as a security for its payment to them, administrators of the estate of 
the decedent, for the benefit of the heirs of said estate, — Held, in an ac- 
tion by the administrators, as such, to recover the land, that the con- 
veyance was to them in their representative character, and they were 
entitled to recover. 


ApprEaL from Chambers Circuit Court. 
Tried before Hon. LirrLEBERRY STRANGE. 


THE appellants, in their representative capacity, sued to 
recover a tract of land from the appellees. The complaint 
contains one count, based upon the possession of the dece- 
dent Wilkins, and another upon that of the plaintiffs as 
administrators. To support this declaration, two mort- 
gages were introduced as evidence ; one made by Green J. 
Sorrells, conveying the land sued for to Wilkins, to secure 
the payment of a note for $553 10; and the other executed 
by the same party to “George S. Turner, administrator, 
and Elizabeth Wilkins, administratrix, of the estate of John 
L. Wilkins, deceased, for the benefit of the heirs of said es- 
tate of John Wilkins,” conveying the same land and eighty 
acres additional, to secure the payment of a note for 
$837 00, payable to Turner and Elizabeth Wilkins, ad- 
ministrators of the estate of John L. Wilkins. It was 
further proved that the second note and mortgage were 
given to the administrators in renewal, and for the better 
security, of the debt mentioned in the first, and that the 
claim of the plaintiffs was as representatives only. The 
first note and mortgage were to be given up on the execu- 
tion of the second. It was admitted that the defendants 
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were in possession of the land, and that the debt had not 
been paid. Upon this evidence the court charged the jury 
that the plaintiffs could not recover. 


W. H. Barygs, for appellants, cited Goldiny v. Golding, 
94 Ala. 129; Patton v. Crow, 26 Ala. 426; Boynton v. Mc- 
Ewin, 39 Ala. 348; 38 Ala. 187; Revised Code, § 2216. 


JEFFERSON FaLkneER, confva.—1l. The first mortgage was 
cancelled by the parties, by force of the agreement when 
the second mortgage was given. I1t could not, therefore, 
avail the plaintiff. 

2. The words “as administrator and adwministratrix of 
estate of John Wilkins, deceased, for the benefit of the 
heirs of the estate of John Wilkins,” are descriptio persone. 
This instrument created a trust for the benefit of heirs and 
creditors generally, and in law makes the administrators 
trustees, &c. Hence, they could not recover in their rep- 
resentative capacity. If there was a mistake in drawing 
the deed, it could not be corrected in a law court, or proved 
aliunde.—20 Ala. 573. 


B. F. SAFFOLD, J.—The charge of the court seems to 
have been based on the assumption that the surrender and 
cancellation of the first note and mortgage was the consid- 
eration of the second, and that the second mortgage was 
made to the administrators individually, and they could 
not recover in their representative character. 

The debt, for the security of which the mortgages were 
given, was assets of the estate, and recoverable by the 
administraters. The second mortgage was clearly made 
to them in their representative character and for a suffi- 
cient consideration. An administrator may sue as such 
upon a contract made with him in that character, though 
he is not bound to do so, but may sue in his individual 
right.—Chit. Plead. p. 21, (12th Am. ed. from 6th Lond. ed.) 
The complaint in this case was skillfully drawn, and is sup- 
ported by the evidence. 

The judgment is reversed, and the cause remanded. 
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THORNTON vs. THORNTON er At. 


[APPLICATION TO PROBATE COURT BY WIDOW TO HAVE FIVE HUNDRED DOLLARS 
WORTH OF LAND OF DECEASED HUSBAND SET APART TO HER, &C.] 


1. Widow ; what property not entitled to, except in case of insolvency of 
husband's estate.—A widow is not entitled to five hnndred dollars worth 
of the lands of her deceased husband, exempt from the claims of heirs, 
distributees or legatees, except in case of the insolvency of the estate, 


AppEAL from Probate Court of Russell. 
Tried before Hon. T. L. APPLEBY. 


The opinion states the material facts of the case. 


G. D. & G. W. Hooper, for appellant.—We admit that 
under section 1738 of the Code of 1852, the widow would 
not be entitled under the statement of facts; for that sec- 
tion only exempts land as against the creditors of the 
estate, and the estate of the deceased must be insolvent in 
fact before said section operates. But this section was 
amended and changed by an act of the legislature, ap- 
proved 30th January, 1860.—See Acts 1859-60, p. 18. 
And by this act the same property is exempt from the 
claims of the heirs, as was by section 1738 of the Code of 
1852 exempt from the claims of creditors. 

The act of 1860 was in force at the time of the death of 
Reuben Thornton ; and unless that act was intended to 
operate on such a case as is presented by this record, it 
seems difficult to conceive the field of its operation, or the 
object of the legislature in changing section 17.8. 


U. S. Lewis, contra. 


B. F. SAFFOLD, J.—The appellant applied to the pro- 
bate court to set apart to her five hundred dollars worth 
of the lands belonging to the estate of her deceased hus- 
band, under the provisions of section 2061 of the Revised 
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Code. She does not allege that the estate is insolvent, but 
claims the land exempt from the claims of heirs, distribu- 
tees or legatees, as well as from the payment of debts. It 
was proven on the trial that the estate was not insolvent, 
and that a decree of the probate court had been made 
allotting dower to petitioner, but its execution had not 
been reported. The court dismissed the petition. 

Under section 2061, the widow, if there be no children 
under twenty-one years of age, as in this case, is entitled 
to as much as five hundred dollars worth of the lands of 
her husband exempt from the payment of his debts, 
whether his estate is insolvent or not; but it is not exempt 
from the claims of heirs or distributees, unless the estate 
is insolvent. The quantity of a widow’s dower interest, 
when there are lineal descendants, is one third part of the 
lands, whether the estate is insolvent or not. This is the 
largest quantity which she can obtain against the heirs, 
except in case of insolvency. 

The decree is affirmed. 





HENDERSON, Apw’r, vs. HUEY et al. 


[BILL IN EQUITY BY SURETIES OF ADMINISTRATRIX, WHO WAS PRINCIPAL LEGA- 
TEE OF THE ESTATE, AND WHO HAD CONVEYED HER INTEREST THEREIN TO 
SECURE HER SECURITIES ON HER ADMINISTRATION BOND, TO ENJOIN JUDG- 
MENT AT LAW, RENDERED AGAINST HER SURETIES, IN FAVOR OF ADMINISTRA- 
TOR WITH THE WILL ANNEXED, WHO, WITH NOTICE OF SUCH CONVEYANCE, 
AND WITHOUT THE CONSENT OF THE SURETIES, HAD PAID OUT TO FORMER 
ADMINISTRATRIX HER SHARE OF SUCH ESTATE, AMOUNTING TO MORE THAN 


THE AMOUNT OF JUDGMENT AGAINST SURETIES, } 


. Administrator with the will annexed, judgment in favor of, against sure- 
ties of administratrix-in-chief ; when equity will enjoin.-- H., by his will, 
made his wife his principal legatee, and after his death, she, for a time, 
administered his estate, but not until it was finally settled. On her 
resignation, H., as administrator de bonis non, with the will annexed, 
was appointed to succeed her, and on her final settlement of her admin- 
istration, a judgment was rendered against her in the probate court fo 


— 
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$5,924. To secure the payment of this judgment, she conveyed her es- 
tate in the hands of the administrator de bonis non to a trustee, for the 
benefit of her securities, of which the administrator de bonis non had 
due notice,—Held, that if the administrator de bonis non paid out the 
funds thus in his hands to the widow, without the consent of the sure- 
ties, to the extent of the amount thus paid out, the judgment would be 
discharged against the sureties ; and if the amount thus paid out was 
sufficient to discharge the whole of the decree, equity would interpose 
to release the sureties from further payment of the judgment. 

2. Reference, order of ; to what confines master or register.—The order of 
the court, referring a matter for inquiry and ascertainment to the reg- 
ister, confines the register to the terms of the order, and he cannot ex- 
amine into matters outside the order thus made. 

3. Application for rehearing; what questions will not be considered on. 
Questions not raised on the original hearing will not generally be con- 
sidered on application for rehearing. 


APPEAL from Chancery Court of Talladega. 
Heard before Hon. B. B. McCraw. 


The opinion contains the facts material to an under- 
standing of the questions decided. 


Bisnop & HENDERSON, for appellant. 
Gero. S. WALDEN and A. W. Bowir, contra. 


[The briefs did not come into Reporter’s hands. ] 


PETERS, J.—This is a bill filed by George Elrod and 
James G. L. Huey, to restrain the administrator de bonis 
non, with the will annexed, of the estate of Edward Huey, 
deceased, from enforcing the collection of a decree ren- 
dered in the probate court of Talladega county, in favor 
of said administrator against the administratrix-in-chief of 
said estate and her sureties, for the sum of $5,924, upon 
the grounds that the said administratrix was the principal 
legatee of said estate, and that she had conveyed to a trus- 
tee her interest therein, in favor of her said sureties, a part 
of whom are the complainants, for the satisfaction of said 
decree ; which interest abovesaid was in possession of said 
administrator. The judgment of the probate court was 
enjoined, and tie injunction was made perpetual. From 
this decree of the chancellor Henderson appeals to this 
court. 
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The complainants are the only living and solvent sure- 
ties of said administratrix now left. The bill alleges that 
the administrator had paid out to the administratrix of the 
funds so mortgaged, about eight thousand dollars, without 
interest thereon; and said payments had been made with- 
out their consent and in fraud of their rights, and after 
the execution and record of said conveyance for their in- 
demnity. 

The bill was demurred to by the administrator, and four 
several grounds of demurrer were assigned. Ist. Thereis 
no equity in the bill. 2d. The complainants do not pro- 
pose to pay the amount due on the decree sought to be en- 
joined. 3d. That the bill does not show that the pay- 
ments made to the administratrix were made without the 
knowledge and consent of complainants. 4th. That the bill 
does not show that complainants or their trustee in the 
deed ever notified the administrator not to pay the admin- 
istratrix money. ‘This demurrer was overruled by the 
court below, and the error assigned upon it must first be 
disposed of, before considering the merits of the case. 

In the case of Perrine v. Fireman’s Insurance Company, 
it is laid down as a well established principle, that, “ where 
a creditor has the means of satisfaction in his hands, 
and chooses not to retain it, but suffers it to pass into the 
hands of the principal, the surety to that extent will be 
discharged.—22 Ala. 585. But there must be, in such 
case, some lien or some right to hold such means and ap- 
ply them in satisfaction of the principal’s liability. A prin- 
ciple almost identical with this had been previously main- 
tained and affirmed in the case of Allen, Adm’r, v. Greene, 
19 Ala. 34. There, Chilton sold a tract of land to Bruton 
on a credit, and gave bond for title in the penalty of four 
thousand dollars, upon condition if a sufficient title in fee 
simple was made to Bruton, then the bond to be void. 
Greene was the surety of Chilton on this bond. Bruton 
died before making any payment of the purchase money, 
and, after his death, Allen as his administrator brought 
suit at law on the bond against the surety, and alleged a 
failure to make title as a breach of the bond. There was no 
title in Chilton when he sold the land, but he bound him- 
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self to get title and make a sufficient conveyance to Bru- 
ton. At the time of the sale Chilton was in possession of 
considerable property, but afterwards and before suit on 
the bond he became insolvent. Greene set up as his de- 
fence, that shortly after the execution of the bond he in- 
formed Bruton, who had gone into possession of the land, 
that Chilton had no title to the same, and that he might 
not be able to procure a title ; and notified Bruton not to 
pay the purchase-money, unless he paid it at his own risk. 
In this case, the court laid it down as a principle, that the 
administrator might maintain a suit at law on the bond 
upon breach of the condition. ‘ And if the obligee had 
not violated the contract on his part, the non-payment of 
the purchase-money would go in reduction of the damages, 
not in discharge of the action.’—19 Ala. 42. Besides this, 
the contract of suretyship requires, as one of its legal inci- 
dents, entire good faith and confidence between the parties 
in regard to the whole transaction. The creditor is bound 
not to do any act injurious to the surety, or inconsistent 
with his rights. He is likewise bound not to omit to do 
any act, when required by the surety, which his duty en- 
joins him to do, and which, if omitted, would prove injuri- 
ous to the surety, If he does, the surety is discharged to 
the extent of the injury. This is the case, “at all events 
in equity.”—1 Story Hq. $$ 324, 325, 326. 

These principles, applied to this case, show that the 
chancellor did not err in refusing to sustain the demurrer 
for want of equity. 

The second ground of demurrer is not well taken. The 
bill does not show that there would be any balance due on 
the decree, after the funds in the hands of the admiuistra- 
tor were applied to its satisfaction. The decree was for 
something less than six thousand dollars; the funds re- 
ceived for its payment were above eight thousand dollars. 
This was equivalent to an allegation that there was noth- 
ing to be paid on the decree after applying the funds se- 
cured by the mortgage, which were in the hands of the 
administrator de bonis non. 

The third ground of demurrer is not sustained by the 
record. It is alleged that the payments to the administra- 
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tor were made “without the consent” of the sureties. 
This wa: enough ; it was not necessary to allege that they 
were made without their knowledge. 

The fourth objection raised by the demurrer is also ill 
taken. The deed devoting the funds in the hands of the 
administrator de bonis non to the satisfaction of the decree, 
was properly executed and recorded. This was notice to 
all the world of its purpose and its contents.—Rev. Code, 
§ 1543. Such notice was enough to show that the prop- 
erty conveyed in it could not be paid to the administratrix 
without a violation of the trust. The deed was made for 
the indemnity of the sureties, and this forbid such a pay- 
ment as was made and complained of in the bill, withouta 
reservation of a sufficiency to satisfy the debt intended in 
the mortgage to be secured. The funds having been placed 
in the administrator’s hand for the payment of the debt 
secured, it was, pro tanto, a payment of the debt, unless the 
funds were lost or destroyed without his fault, before they 
could be converted into money and applied, as required by 
the deed. The administrator de Lonis non was the creditor, 
and as such he was entitled to hold on to the funds depos- 
ited in his hands for the payment of his debt, and it was 
his duty to dc so. The trust was created for the better se- 
curity of the debt, and attached to it.—Ohio Life Insurance 
and Trust Co. v. Ledyard, 8 Ala. 866; Feagan et al., Adm’rs, 
v. Kendall, 43 Ala. 628. This disposes of the demurrer, as 
well as the motion to dismiss for want of equity.— Calhoun 
v. Powell, 42 Ala. 645. 

The decree of the probate court was rendered in 1858. 
It was in favor of Henderson, as the administrator de bonis 
non, against Mrs. Simmons, as the administratrix-in-chief 
of the same estate, upon her final settlement. The deed to 
indemnify her sureties by subjecting her interest in her de- 
ceased husband’s estate to this purpose, was executed and 
recorded in 1856. The conveyance by herself and husband 
to Knox, as her trustee for this purpose, was a valid deed. 
Her first husband died in 1852; she derived her title from 
his will, and it is an absolute and unconditional title, and 
the will directs that she shall take possession immediately 
after the testator’s death. Under the act of 1850, this 
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property became her statutory separate estate. The con- 
veyance here is made in conformity with that act, and also 
with the provisions of the Code. It was made by the hus- 
band and wife jointly, and attested by two witnesses. This 
was sufficient.— Warfield v. Ravesies and Wife, 38 Ala. 518, 
524. The wife is not only authorized to pay her own debts 
contracted before her marriage, but she is bound to do this 
out of her statutory separate estate.—Rev. Code, § 2370. 
Then, if she can pay, she can certainly mortgage or con- 
vey to secure a payment of such debt. The authority to 
pay the debt is the greater ; the mortgage is the less ; and 
the. greater includes the less where both are not mentioned, 
Majus dignum trahit ad se minus dignum.—2 Kent, 618; 
Coke Litt. 43, 355d. 

Thus, it appears that upon authority of the principles 
settled in the above mentioned cases, that the administra- 
tor de bonis non was bound in good faith to apply the funds 
in his hands, placed there by Mrs. Simmons for the indem- 
nity of her sureties, to their discharge; unless they con- 
sented that these funds might be otherwise disposed of. 
If the sureties consented that the administrator might be 
at liberty to make payments to Mrs. Simmons, after the 
execution of the deed, out of the means conveyed by the 
deed, they have no right tocomplain. In such a case, they 
may waive their rights by consent. Consensus facit legem. 
Branch Prine.; Woters v. Creah, Ex’r, 4 8S. & P. 410; S. 
C, 3 Smith Cond. Rep. 269. But the ninth paragraph of 
the bill alleges that the amount of Mrs. Simmons’ leg- 
acy, which came into the administrator’s possession and 
control, was largely in excess of the amount of the decree 
against her and her sureties, after deducting all sums le- 
gally paid out on account of debts due from testator, and 
the expenses incurred in the prudent administration of said 
estate. It is also alleged that the payments to Mrs. Sim- 
mons were about eight thousand dollars, which were made 
without the consent of the sureties, who were the benefici- 
aries in the deed and these complaints. These charges are 
positively and directly made. They are not met by a di- 
rect denial, nor by such explanations as amount to a de- 
nial. But it is denied that these payments were made with- 




















JANUARY TERM, 1871. 281 


Henderson, Adm’r, v. Huey et al. 











out the consent of the sureties. The proofs, though very 
contradictory, I think fail to sustain the answer in this last 
particular. And I can not say that the chancellor erred in 
refusing to be influenced by the evidence of consent on the 
part of the sureties to the payments to Mrs.Simmons. The 
bill does not give the date of Henderson’s appointment ; 
but it charges that he was appointed immediately after the 
will was admitted to probate. And the date of the pro- 
bate of the will is left blank in the bill. But in Hender- 
son’s answer to this allegation of the bill, he admits that he 
was appointed in 1855. He was administrator then, be- 
fore and after the deed for the indemnity of the sureties 
was executed and recorded. And he indorsed thereon, 
“T have seen and had notice of this deed. July 30th, 1856. 
John Henderson.” From the date of his appointment Hen- 
derson continued administrator de bonis non, with the will 
annexed, of Henry’s estate, until the filing of the bill; and 
the deed was sufficient notice to him not to pay to Mrs. Sim- 
mons. The final settlement of Mrs. Simmons was made in 
1858. This showed the amount of her devastavit as admin- 
istratrix-in-chief; but it did not show the amount or value 
of her property or assets which went into the hands of 
Henderson, as her successor. This was not shown by any 
allegation of the bill or admission in the answers. It was, 
then, proper to refer this matter to the master for inquiry 
and ascertainment. It was also proper to know the amount 
due upon the decree, as it could only be discharged to the 
amount of the means supplied for the purpose.—19 Ala. 
42, supra. The interlocutory decree of the chancellor was 
in conformity with these principles, the issues raised in the 
pleadings, and the evidence submitted at the hearing. It 
is, therefore, without error. 

It now only remains to notice the exceptions to the re- 
port of the register, which were overruled against the 
respondent Henderson’s objections. There were four of 
these. The decree upon the merits on final hearing neces- 
sarily closes all questions save those referred to the master 
for further inquiry. Hence, no new questions outside the 
instructions given in the order of reference can be raised 
on the ir before the master. 
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Lhe direction to the master was in these words: “ It ig 
further ordered, that a reference be had to the register of 
this court, to ascertain and state the amount due the re- 
spondent, John Henderson, from his co-respondent, Ange- 
line Simmons, on the decree of said probate court, by the 
complainants in and by their bill of complaint sought to 
be enjoined ; and also, the amount of the several advance- 
ments out of the estate of said Edward Huey, deceased 
made by respondent, John Henderson, to his co-respond- 
ent, Angeline Simmons, specified in exhibits D and EB 
attached to complainant’s bill, and report whether any, 
and what difference, between the amount of the advance- 
ments so made to said Angeline Simmons, (including 
interest from the date of said advancements,) and the 
amount due the said respondent, John Henderson, as ad- 
ministrator as aforesaid, against the said Angeline Sim- 
mons, as his successor in office as administrator aforesaid, 
and the complainants as her sureties on her administration 
bond, as shown by the probate court decree prayed to be 
enjoined in this case, including interest on said decree. 
And upon said reference the register will, in connection 
with the testimony already submitted in this case, receive 
and consider any legal evidence, oral or written, which 
may be offered by the parties.” 

This order confines the inquiry of the register to the 
ascertainment of the amount of the decree mentioned, and 
the amount of the payments specified in exhibits D and E. 
Under this order, any payments made upon the decree 
might be shown and allowed, or any mistakes of calcula- 
tion in the items specified in exhibits D and E might be 
corrected. Beyond this the register could not go. But 
for these purposes he could hear any legal testimony that 
might be offered by either party.— Lang v. Brown, 21 Ala, 
179; Royall’s Adm’r v. McKinzie, 25 Ala. 363. Under this 
reference, the respondent, Henderson, proposed to offer in 
evidence the record of a partial settlement of Henderson 
as administrator de bonis non with the will annexed of the 
estate of said Edward Huey, deceased, made in the pro- 
bate court of Talladega county, on the 11th day of June, 
1861, and prove by oral evidence at the same time, in con- 
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nection with such record, “ that the accounts and vouchers, 
including the receipts of Mrs. Simmons, were, on the mo- 
tion of Elrod, one of the complainants, scaled and reduced 
to a currency basis.” The oral portion of this testimony 
was wholly irrelevant to the issue before the register. 
And a part of the evidence offered being inadmissible, the 
whole was properly rejected.—Brantley v. Gunn, 29 Ala. 
387. 

The second exception is founded on a refusal of the 
master to admit evidence on the hearing before him to 
show that a portion of the receipts of Mrs. Simmons, in 
one of said exhibits, were given for Confederate money, 
and to have them scaled and reduced to a currency value 
under the proof. This would have been a departure from 
the decree and order of the chancellor. Besides, it is not 
pretended that Henderson did not use such funds as 
money. If he did, he ought to account for it as money. 
He had no authority, under the pleadings in this case, to 
convert Mrs. Simmons’ legacy, or the assets of the estate 
of Huey, into such funds.—Hall v. Hall, 43 Ala. 488; 
Houston v. Deloach, 43 Ala. 364. This also includes the 
fourth exception, as it rests on a like objection. 

The third exception is in these words: “ The register 
ought to have received proof offered that respondent, Hen- 
derson, had paid to Mrs. Simmons three thousand dollars 
out of his own means beyond her interest in Huey’s es- 
tate, and that ne assets had ever come to his hands out of 
which to reimburse him.” It is not perceived how this 
exception could arise out of the proceedings before the 
register. There is no allegation in the bill, or in Hender- 
son’s answer, which made it a part of the case before the 
chancellor. It is wholly new matter, outside of the plead- 
ing made in the record. I know of no authority or prin- 
ciple of chancery practice which would let it in, in this 
way. Henderson was not entitled to any reimbursements 
out of Mrs. Simmons’ legacy in his hands, until the liabil- 
ity of the sureties was discharged ; because her whole 
interest had been incumbered for their indemnity by the 
deed to Knox. Besides this, the exception is not single 
and definite. It is made to rest upon the double facts that 
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the administrator paid with his own funds, and is therefore 
entitled to the benefit of a diminution of payments to 
Mrs. Simmons to that amount; or, that he has paid with 
his own funds, and is therefore entitled to a like diminu- 
tion as a reimbursement out of her legacy. In the former 
case, under a proper state of pleadings, he might be en- 
titled to such a diminution ; but in the latter case he would 
not. And as his pleading must be taken most strongly 
against him, his exception is not entitled to prevail.— Alexr- 
ander v. Alexander, 8 Ala. 795; Burns v. Hamilton's Adm’r, 
33 Ala. 210; Lucas v. Oliver, 34 Ala. 626; Duckworth v. 
Duckworth’s Ex’r, 35 Ala. 70; O Reilly’s Adm’r v. Brady, 
28 Ala. 530; Steph. Plead. 415. 

The decree of the chancellor in the court below is in all 
things affirmed, at the cost of appellant, Henderson, in 
this court and in the court below. 


[ Nore sy Reporter.—Aiter the delivery of the fore- 
going opinion, the appellant petitioned for a rehearing. 
The petition did not come into the hands of the Reporter, 
who is therefore unable to state the grounds upon which 
it was based. The following response was made thereto :] 


PETERS, J.—A rehearing is not a new trial. For this 
reason, the court will not consider questions not made on 
the original hearing. The only questions raised on the 
assignments of error were as follows: 1. The equity of the 
bill; 2. The interlocutory order of reference to the mas- 
ter; 3. The exceptions to the master’s report ; and 4. The 
final decree of the chancellor. No errors outside of these 
will be noticed on such an application as this.—Long v. 
Rodgers, 19 Ala. $21; McGill v. Monette, 38 Ala. 49. From 
the decision on the questions thus raised the court is not 
willing to depart. 

The rehearing is therefore denied, with costs. 
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MELVIN er At. vs. CLARK, Apm’r. 


[ACTION BY PAYEE AGAINST MAKER OF PROMISSORY NOTE ; DISCONTINUANCE. ] 


1. Continuance on account of bankruptcy ; when will be presumed to be 
rightfully done.—The continuance of a cause as to some of several de- 
fendants, on their plea of bankruptcy, will be presumed to have been 
properly done, unless the contrary is made to appear. 

2. Plea in abatement; what can be taken advantage of only by.—The objec- 
tion that the initial only of the first name of a defendant is set out in 
the summons and complaint can only be taken advantage of by pleain 
abatement. 

3. Service; what does not amount to.—A return by the sheriff, ‘‘ executed 
by leaving a copy at J. F. Reynolds’,” shows no service at all. 


AppEAL from Circuit Court of Hale. 
Tried before Hon. M. J. Sarroxp. 


Action by payee against Thos. W. DeYampert, Lewis 
Turpin, B. 8S. Melvin and J. F. Reynolds, makers of a prom- 
issory note. At the spring term, 1869, as appears from 
the judgment entry, “the plea of bankruptcy having been 
filed by the defendants DeYampert and Turpin, it is con- 
sidered that this suit be continued as to them; and the 
defendants, J. F. Reynolds and B.S. Melvin, having been 
solemnly called, and came not, but wholly made default, it 
is considered by the court that plaintiff recover,” &c., &e. 

The plea of bankruptcy does not appear in the record. 

The return by the sheriff on the summons and complaint 
for J. F. Reynolds, was as follows : 

“Executed by leaving a copy at J. F. Reynolds’, Sept. 
23d, 1868. J. S. WiiuraMs, Sheriff.” 

In the summons, complaint and record, Melvin and Rey- 
nolds are described only by the initials of their first name. 

Melvin and Reynolds now appeal, and assign for error— 

Ist. That the court rendered judgment against Melvin 
and Reynolds by default, on their initials only, and because 
their full names no where appear in the process, pleadings, 
or record. 
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2d. That the court erred in rendering judgment against 
Reynolds, no summons and complaint having been served 
on him. 

3d. That the court erred in rendering a judgment against 
Melvin and Reynolds, after granting a continuance as to 
DeYampert and Turpin. 


Jno. C. Rew and W. T. Henpon, for appellants. 
A. A. CoLEMAN, contra. 


B. F. SAFFOLD, J.—When it appears from the record 
that a cause against several defendants was continued as 
to some of them on their plea of bankruptcy, this court 
will presume that sufficient evidence of the truth of the 
plea was shown to the court, unless the contrary is made 
to appear. 

The objection that the initials only of the first names of 
two of the defendants were set out in the summons and 
complaint, can only be made by plea in abatement, setting 
out the full names.— Cantley & Co. v. Moody, 7 Port. 443. 

The return of the sheriff, “ executed by leaving a copy at 
J. F. Reynolds’,” shows no service at all of the summons 
and complaint upon Reynolds.—Rev. Code, § 2:51 4. 

For this error, the judgment is reversed and the cause 
remanded, 





RELFE vs. VALENTINE & CO. 


[ APPEAL FROM JUDGMENT BY DEFAULT. ] 


1. Venue; what recital controls in summons.—In an action of debt by 
summons and complaint, if the renue is correct, as stated in the mar- 
gin of the summons and complaint, this will govern a different venue 
stated in the body of the summons, 

2. Summons ; what sufficient to support judgment by default.—A summons 
issued by the clerk of the circuit court of Lowndes county, with the 
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county of Lowndes inserted in the margin, is sufficient to support a 
judgment by default, when the body of the summons recites that the 
defendant is required “to appear at the next term of the circuit court 
of Montgomery,” to be held for said county at the place of holding the 
same. 

3. Irregularity ; for what, judgment will not be reversed on appeal.—Such 
an irregularity is amendable in the court below, by striking out the 
words “of Montgomery.” And a judgment will not be reversed for 
such an irregularity, if there is a sufficient complaint.—Revised Code, 
§ 2811. 








APPEAL from Circuit Court of Lowndes. 
Tried before Hon. James Q. Smrru. 


CLeMENTS & WILLIAMsoN, for appellant.—The court will 
judicially know that “ Montgomery” means Montgomery 
county.—Smith v. Robinson, 11 Ala. 272; Hargrove v. 
Smith, 1 Ala. 80; Richardson v. Williams, 2 Por. 241. 

2. It is said in reply to the above, that the defect in the 
summons is cured by the complaint. The complaint and 
suit are utterly inconsistent. The defendant is called to 
appear at the circuit court of Montgomery ; this is the man- 
date of the court, of higher authority than that disclosed 
by the attorneys of plaintiff in the caption of the com- 
plaint. Suppose the circuit court of Montgomery had 
rendered judgment, und the papers to have been returned 
to that couit, and the appellant to have brought this ap- 
peal from that court, could not the appellee with equally 
as good reason say, “the complaint is amended by the 
summons; you were commanded to appear at the circuit 
court for Montgomery county, and you should have been 
governed by that mandate, rather than by the inference 
you may have drawn from the statement of the attorney 
in the caption of his declaration”? There should be cer- 
tainty in legal proceedings, not alone in the description of 
the cause of action, but in the court to which the party is 
required to appear. And if he is left to run the hazard of 
guessing rightly the court to which he is called on to ap- 
pear, he may disregard the process, and no action of the 
court, to his prejudice, should be based on it. Which is 
to govern, the summons, or the complaint? The defend- 
ant, when he is ordered to go to one court, and declared 











288 FORTY-FIFTH ALABAMA. 
Relfe v. Valentine & Co. 





a 





against in another, might be misled, and suffer for no fault 
of his. 


Warts & Troy, contra.—1. The record shows that a writ 
was issued by the clerk of Lowndes circuit court. It is 
headed, “State of Alabama, Lowndes county,” and then 
proceeds in the usual form as required by the Revised 
Code, (see § 2560,) until the words “ circuit court,” and 
then is inserted, “of Moutgomery, to be held for said 
county,” and then proceeds according to the form pre- 
scribed. 

The complaint accompanying the summons, and which 
was served on the defendant, commences, “ State of Ala- 
bama, Lowndes county: In the circuit court of said 
county.” The names of the parties come next, and then 
the usual form of a complaint of an endorsee against the 
maker of a note. 

It is assigned as error, that the body of the writ re- 
quires the defendant to appear in the circuit court of 
Montgomery county. 

Now, the summons does not require the defendant to 
appear in the circuit court of Montgomery county; the word 
county is not.in the summons, except immediately follow- 
ing Lowndes county, and then as follows, “to be held for 
said county.” 

2. We contend that the summons, when properly con- 
strued, notified the defendant to appear at the next term 
of the circuit court to be held for Lowndes county. The 
terms “ said county,” could only refer to Lowndes county, 
it being the only county named before. But if there was 
any doubt about the matter, the complaint showed the de- 
fendant that the suit was in Lowndes county, and in the 
circuit court of Lowndes county. 

3. The defendant was bound to know that John A. Rob- 
ertson, whose name is signed to the summons, was the 
clerk of Lowndes circuit court. He was bound also to 
_know that the clerk of Lowndes circuit court could not 
issue any summons to the circuit court of Montgomery 
county. 

The defendant was bound to know the time and place 
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of holding the circuit court of Lowndes county, and the 
interpolation of the words “of Montgomery,” after the 
word “court,” could not mislead him, especially when the 
complaint informed him that the suitevas in Lowndes cir- 
cuit court. 

The following cases are analogous, although one was 
before the Code of 1853: See Love v. McRae, 12 Ala. 444; 
Yonge v. Broxson, 23 Ala. 688. 

It is apparent that the words “of Montgomery” were 
left in some printed summonses by oversight, and they did 
not serve to mislead the defendant any more than the 
words “on the third Monday in October next,” in the case 
of Love v. McRae. In the latter case, the court decided 
that the defendant was bound to know, as the writ was 
issued on the 7th of January, 1447, and required the de- 
fendant to appear at “our next circuit court to be holden 
for said county,” (the county being named at the com- 
mencement of the writ,) meant the spring term, to be held 
in April, and that the words, “on the third Monday in 
October next,” did not vitiate the writ, nor could they mis- 
lead the defendant. 

It matters not what may have been decided before the 
Code of 1853 went into operation. Before that time, no 
declaration or complaint was required to be served on the 
defendant, and he had to look to the writ alone. Now the 
summons and complaint are both required to be served, 
and if from both taken together the defendant can see 
what he is required to answer, and in what court, he can 
not complain. ‘The defendant must be held to a knowledge 
of what the law requires every one to know.—See Yonge v. 
Broxson, 23 Ala., supra. 


PEYERS, J.—This was an action of debt commenced 
in the circuit court by proceedings under the Code. This 
system of pleading and practice requires the complaint to 
accompany the summons. The complaint in this instance 
is in proper form. But the summons is in these words: 
“The State of Alabama, To any sheriff of the State 

Lowndes county. of Alabama —Greeting: You 
are hereby commanded to summon Montgomery S. Relfe 
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to appear at the next term of the circuit court of Mont- 
gomery, to be held for said couuty, at the place of holding 
the same, then and there to answer the complaint of David 
Valentine & Co., a firm composed of David Valentine, 
Frederick A. Macy, and Charles C. Keeler. Witness my 
hand, this 18th day of March, one thousand eight hund- 
red and sixty-eight. JoHN A. Ropertson, Clerk.” 

This is the form of the process given in the Code, ex- 
cept the words “of Montgomery,” in the body of the writ. 
This form states the venue and place of holding the court, 
in the margin of the summons. It is not required to be 
otherwise shown. This, then, must be regarded as the 
governing allegation as to the venue and place of holding 
the court, when there appears to be another place stated 
in the face of the summons which seems to conflict with 
this. If the summons and complaint, as is the case here, 
are right in the allegation in the margin, it is sufficient to 
support a judgment by default. The words “of Mont- 
gomery, in the writ, are mere surplusage. Their inser- 
tion is a mere irregularity, and they may be stricken out 
without injury to the force of the precept. This is such a 
defect as could have been amended in the court below, and 
it is cured by our statute of amendments.—Revised Code, 
§§ 2558, 2559, 2636, 2808, 2811; Blount v. McNeill, 29 Ala. 
473; Ala. Conference M. EB. Church South v. Price, Ex’r, 42 
Ala. 39. 

The judgment of the circuit court is therefore affirmed. 





GUILFORD vs. MADDEN. 


[PETITION TO PROBATE COURT BY A TENANT IN COMMON FOR THE SALE OF LAND. ] 


1. Probate court, jurisdiction of to determine questions of title on applica- 
tion of joint owner or tenants in common, for sale of property, Sc. ; how 
far extends.—The probate court, on an application to sell lands for di- 
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vision between joint owners or tenants in common, has not jurisdiction 
to determine complicated questions of law or fact respecting the title ; 
put it may receive the ordinary evidence of title afforded by deeds of 
undisputed validity, when the applicant’s title is simply denied. 


AppEAL from Probate Court of Henry. 
Tried before Hon. J. B. APPLING. 


Tuis was a petition by the appellant for the sale of cer- 
tain lands, mentioned therein, which the petition alleges 
are owned by the appellant and appellee as joint owners 
or tenants in common, each owning an undivided half in- 
terest therein, on the ground that “a fair, beneficial, and 
equitable division or partition of said lands,” between ap- 
pellants and appellee, “can not be made without a sale 
thereof.” 

The appellee denied that the petitioner was the legal 
owner of the interest claimed ; and that the petitioner had 
ever been in possession of said lands, or in possession of 
such an interest therein as will authorize a sale for the pur- 
poses set forth in the application. 

On the hearing of the petition, the appellee admitted 
that she was the owner in fee of one half interest in the 
lands; and thereupon the appellant offered in evidence, 
the following chain of title—lst, The original mortgage 
made by Michael Madden, the husband of appellee, convey- 
ing an undivided half interest in said lands, to J. W. Har- 
per; 2d. A deed from Mary P. Harper, as executrix of 
said J. W. Harper, to Henry A. Young, reciting therein a 
sale under said mortgage to Young, &c.; 3d. A convey- 
ance from Young to the petitioner. All these deeds ap- 
peared in every respect regular on their face, and to have 
been duly executed, acknowledged, and recorded. The 
deed to Young by Mary P. Harper, the executrix, recites 
the mortgage and power of sale, &c., the death of the mort- 
gagee, advertisement and sale under it by her, as execu- 
trix, in accordance with the requirements thereof (setting 
the requirements out, and how complied with) to the high- 
est bidder, at public outery, for cash; that the bid by 
Young was the highest and best bid; his payment of the 
purchase-money, and hence execution of deed to Young. 
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The appellee objected to the admission of these deeds, on 
the ground that no note or memorandum of the sale of said 
lands, under said mortgage, was made by the auctioneer, 
at the time of the sale, on the original mortgage, and be- 
cause said original mortgage was not marked “ satisfied.” 
The court sustained the objection, and excluded the deeds, 
&c., and appellant excepted. 

The appellant then offered the depositions of three wit- 
nesses, “to prove that they knew appellant and appellee 
as joint tenants or tenants in common of said lands, and 
that the lands could not be equitably divided without a 
sale thereof.” The contestant objected, on the ground 
that titles to land could not be proved by parol proof. 
The court sustained the objection, excluded the deposi- 
tions, and appellants excepted. This being all the evi- 
dence, the court dismissed the petition and taxed the costs 
against the appellant. 


J. A. CorsiTt, for appellant. 
Martin & Sayre, contra. 


[No briefs came into Reporter’s hands. } 


B. F. SAFFOLD, J.—The appellant applied to the pro- 
bate court to sell for division a tract of land of which, as 
alleged, he and the appellee were joint owners or tenants 
incommon. The appellee denied the petitioner’s owner- 
ship and possession generally. On the hearing, the appli- 
cant offered in evidence to prove his title a mortgage from 
Michael Madden, the husband of the contestant, of an un- 
divided half of the Jand to J. W. Harper, a deed from Mary 
P. Harper, as executrix of J. W. Harper, to Henry A 
Young, reciting a sale to Young under the mortgage, and 
a conveyance from Young to the petitioner. This evi- 
dence was excluded by the court at the instance of the 
contestant, and the petition was dismissed. From this 
judgment the appeal is taken. 

Section 43120 of the Revised Code authorizes the probate 
court to decree a sale of all property, whether real, per- 
sonal or mixed, held by joint owners or tenants in com- 
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mon, when the same cannot be equitably divided between 
them. In exercising this power, the court has not juris- 
diction to determine complicated questions of law or fact 
respecting the title to the property. But it may decide 
a question of title turning alone upon the interpretation of 
a deed of undisputed validity. In other words, it is 
obliged to receive the ordinary evidence of a claimant’s 
right to his property, otherwise every proceeding of this 
sort would be defeated by a simple denial of his title on 
the part of the contestant.— Horton v. Sledge, 27 Ala. 478. 
The objection made by the contestant tu the admission of 
these deeds was, that no note or memorandum of the sale 
under the mortgage was made by the auctioneer. The con- 
veyances answered the demand of the statute of frauds. 
The depositions of the witnesses were admissible, and nec- 
essary to show that the land could not be equitably di- 
vided without a sale. 
The judgment is reversed, and the cause remanded. 





MORROW er at. vs. TAGGART, Apwm’r. 


[MOTION TO DISMISS APPEAL; ACTION ON PROMISSORY NOTE ; REVIVAL OF SUIT.] 


1. Appeal; when will not be dismissed —Where a judgment has been ren- 
dered against two defendants, and one of them dies, an appeal may be 
taken in the name of the survivor and the representatives of the de- 
ceased, under section 3507 of the Revised Code. 

2. Complaint ; when does not show a substantial cause of action—A com- 
plaint in the name of the representative of a deceased administrator of 
an intestate as plaintiff, on a cause of action which accrued to the in- 
testate, does not contain a substantial cause of action. 


APPEAL from Circuit Court of Dallas. 
Tried before Hon. Joun Moore. 


This suit, which was an action on a promissory note, was 
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begun on 27th March, 1866, by John K. Cul.en, in his rep- 
resentative capacity as administrator of William Cullen, 
deceased, against H. B. Campbell, John Morrow, and Thos, 
Cummings. Cummings was not served, and the suit ap- 
pears to have been discontinued as to him. John K. Cul- 
len died after the suit was brought, and before judgment 
was rendered. The suit was revived, and judgment ren- 
dered in favor of Taggart as administrator of John K. 
Cullen, the original plaintiff. The judgment in favor of 
the plaintiff was by default. 

After judgment, Morrow, one cf the defendants, having 
died, the other defendant, Campbell, and the adminis- 
trators of Morrow, jointly took an appeal. The errors 
assigned (among others) are, the judgment rendered, and 
the revivor in the name of John K. Cullen’s administrator, 
Taggart. 

The appellee moved to dismiss the appeal out of the su- 
preme court— 

lst. Because the appeal is not authorized by law; and, 

2d. Because the appeal does not conform to the law au- 
thorizing appeals in such cases as this. 


Pettus & Dawson, for appellant.—Section 3507 of the 
Revised Code provides for appeal where “either party” 
dies. This, we insist, is equivalent to saying when any’ 
party dies. The evil intended to be remedied was the de- 
lay and expense of reviving in this court. This section 
was intended to provide a convenient way in which to ap- 
peal in such cases. 

The unity of the judgment can not be destroyed by al- 
lowing one of two defendants to appeal. -— Moore v. McGuire, 
26 Ala. 461. The difficulty suggested by appellee about 
joining an administrator with a living defendant is shown 
to be without foundation, in Savage & Darrington v. Walsh 
& Emanuel, 26 Ala. 619; 24 Ala. 293. . 

The objection that there is no revivor is not well taken. 
The section (3507) does not require any revivor. “ Satis- 
factory evidence” of the death of a party and the grant of 
letters of administration, must be made to the clerk ; this 
is all. The clerk being made the judge of what evidence 
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_ issatisfactory, his ruling cannot be examined. The clerk 


certifies that Morrow died’ after judgment, and he states 
the name of the administrators of Morrow. He calls them 
“ administrators of John Morrow, the other defendant,” in 
his certificate. Hence, we say that this court will presume 
that evidence of the grant of administration was made to 
the clerk. 

This evidence was in fact made before the clerk; and if 
the court should consider the certificate of the clerk defec- 
tive on that point, the appellants move for a certiorari to 
perfect the certificate of appeal. 

The mode of taking appeals as directed in Wissan v. 
Crook, 24 Ala. 479, was abolished by section <507 of the 
Revised Code. 

The character in which a party sues must be determined, 
not from the description which he gives of himself in the 
caption of the declaration, but from the body of the plead- 
ing.— Tate v. Shackelford, 2+ Ala. 510; Farrow v. Bragg, 
30 Ala. 261. 

In this case, “the body of the pleadings,’—the com- 
plaint,—shows that John K. Cullen, the original plaintiff, 
sued in his character as administrator of the estate of Wil- 
liam Cullen, deceased, and that the note, which was the 
foundation of the action, was assets of said decedent’s 
estate. 

This being so, on the death of John K. Cullen, the origi- 
nal plaintiff, the suit ought not to have been revived in the 
name of his administrator ; but it ought’ to have been re- 
vived in the name of the administrator de bonis non, of Wil- 
liam Cullen, deceased, to whose estate the note sued on is 
shown by the complaint to belong. 

This point is made clear by the Revised Code, section 
2283: ‘“ When any action has been commenced by or 
against the personal representatives of the deceased, the 
same may be prosecuted by or against any succeeding ex- 
ecutor or administrator, who may be made parties on 
motion.” 

A similar statute is found in Clay’s Dig. 227, section 30. 
This statute has been held to mean that “the administra- 
tor de bonis non of any estate is the proper person to revive 
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and enforce a judgment belonging to the estate, and recoy- 
ered in the name of the deceased administrator-in-chief.” 
Warren's Ex’r v. Rist, Adm’r, 16 Ala. 686; Duncan, Adm’r, 
v. Hargrove et al., 18 Ala. 77. 

The note that was at the foundation of this suit was un- 
administered, and remained the property of the estate of 
William Cullen, at the death of John K. Cullen, the admin- 
istrator-in-chief of said estate. The administrator de bonis — 
non of William Cullen, was entitled to this note after the 
death of the first administrator, and, therefore, was entitled 
to prosecute this suit in his name.—Swink’s Adm’r v. Snod- 
grass, 15 Ala. 653; Lawson v. Lay, 24 Ala. 184; Wyatt v. 
Rambo, 29 Ala. 510; Ikelheimer v. Chapman's Admr, 
32 Ala. 676. 

The complaint in this case does not show a substantial 
cause of action in favor of the appellee ; consequently the 
judgment will be reversed, notwithstanding it was rendered 
upon a default, and there was no objection below.—Chil- 
dress and Wife v. Mann & Co., 33 Ala. 206. 

Even if there had been an appearance and the judgment 
had been by nil dicit, the judgment would be reversed ; for 
a judgment nil dicit does nothing more than admit that the 
defendant is properly before the court. It cannot cure a 
defective declaration.—Randolph v. Cook, 2 Porter, 286; 
Emanuel v. Ketchum, 21 Ala. 257. 


Fetiows & Joun, contra.—Section 3507 was intended to 
allow a revival before the clerk in specified cases, to-wit: 
when a sole plaintiff or sole defendant dies after judgment. 
Then an appeal may be prosecuted in the name of, or against 
the legal representatives of, the deceased. 

But here there is a judgment against two; one dies, and 
the other survives. Can the statute apply to this sort of 
case? It clearly does not, Because the appeal for which 
the statute provides, and the only appeal provided for by 
this section, is an appeal against, or by, the legal representa- 
tive of the deceased party. This statute does not authorize 
an appeal in a case in which the representative of a de- 
ceased, and a living person, either plaintiff or defendant, must 
unite in taking, prosecuting, or defending the appeal. 
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In cases where a portion of the plaintiffs or defendants 
die after judgment and before appeal, the appeal must be 
applied for and sued out, &c., as provided for by this court 
in Sewall v. Bates, Adm’r, 2 Stew. 464; Wesson et al. v. 
Crook, 24 Ala. 479. 

The complaint in this case contains a substantial cause 
of action; and the question of vevivor was one which the 
court below was compelled to passon. It did so on the 
evidence presented. No objection was made below; there- 
fore, this court must presume that this action of the court 
below was correct. How can this court revise this action 
of the court, when the evidence is not shown? Taggart is 
the proper party plaintiff, and was entitled to recover, if 
his pleadings and evidence justified it. As to the pleading, 
we think this case differs from that class of cases criticised 
and cited in part in 40th Ala. 142. . 

We think that this question of revivor in this form is 
matter embraced and provided for by section 2811 of Re- 
vised Code.—Blount v. McNeil, 29 Ala. 478; Stewart v. 
Goode & Ulrick, 29 Ala. 476. 

If the revivor in Taggart’s name be correct, then he was 
entitled to recover if he had a complaint containing a sub- 
stantial cause of action. This he had, aswethink. There 
might have been ground for a demurrer; there might have 
been grounds for objecting to the evidence. There was no 
demurrer, and no objection to evidence. Suppose the note 
introduced was payable to John K. Cullen; his adminis- 
trator had a right to recover on it, notwithstanding. The 
complaint described John K. Cullen as the administrator, 
&e., of Wm. Cullen. This was amendable, and on the 
facts might be regarded as mere description of the person, 
or surplusage. And after judgment this court will so re- 
gard the complaint.—Robinson, Adm’r, v. Tipton, Adm’r, 
81 Ala. 611, 612 ; Tate v. Shackelford, Adm’r, 24 Ala. 510; 
Arrington v. Hair, Adm’r, 19 Ala. 244. 

The cause of action is not set out in this record. The 
court should make all the presumptions the record will ad- 
mit, to sustain the judgment below. 


20 











298 FORTY-FIFTH ALABAMA. 





Morrow et al. v ‘Taggart, Adm’r. 


B. F. SAFFOLD, J.—A motion is made to dismiss the 
appeal on the ground that the judgment is against two 
named defendants, and the appeal is taken in the name of 
one of the defendants and the two administrators of the 
other one who died after the rendition of the judgment. 

Section 3507 of the Revised Code authorizes an appeal 
to be taken by the representative of a party who dies 
after judgment, and before appeal taken, on proof, satis- 
factory to the cierk, of the death of the party and grant 
of letters testamentary or of administration. An appeal 
can not be taken by one of several defendants in his own 
name alone. It must be sued out in the name of all the 
defendants, after which there may be a summons and sev- 
erance as to those who refuse to join.—J/oore v. McGuire, 
26 Ala. 461. In Savage & Darrington v. Walsh & Eman- 
uel, 24 Ala. 295, the judgment was against two. The ap- 
peal was taken by one, who afterwards died. The court 
held that the suit must be revived in the name of his ad- 
ministrator, and that the other defendant must be made a 
party. If there should be an aftirmance, the judgment 
would be rendered against all the parties, as against the 
administrator to be levied de bonis intestatis, and against 
the others, de bonis propriis. Bancroft, Adm’r, v. Stanton, 
7 Ala. 351, was to the same effect, the administrator and 
the other plaintiff in error having joined in a writ of error. 
At that time the general law was, that the executor or ad- 
ministrator could not be joined with one chargeable on his 
own account; but by sections 2546, 1547, Revised Code, 
suits against joint obligors are not required to abate as to 
one who may die, but may be revived against his personal 
representatives and a several judgment rendered against 
the survivors, and the representatives of the deceased. If 
the practice indicated in the cases cited from 7th and 24th 
Ala. was doubtful, these sections are confirmatory and de- 
cisive. The motion to dismiss the appeal is therefore de- 
nied. 

The complaint being on behalf of John K. Cullen, as 
administrator of William Cullen, deceased, as plaintiff, to 
recover assets of his intestatis estate, and the said plaintiff 
having died, the suit was revived in the name of his ad- 
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winistrator, and not of the administrator de bonis non of 
William Cullen. The judgment was by default and in 
favor of the plaintiff. Thus the representative of John 
K. Cullen recovered the assets of the estate of William 
Cullen. 

An action on a promissory note must be brought in the 
name of the party really interested.—Rev. Code, § 2523. 
If he should die pending the suit, it must be revived in 
the name of his legal representative. If the latter should 
die, an administrator de bonis non is his successor, and the 
one in whose name the suit should be revived. If hisown 
representative should be allowed to recover the assets of 
the original intestate, he only would be responsible for it, 
and not his sureties, or the estate of hisintestate. There- 
fore, he has no more claim to recover than a stranger. 
The complaint does not authorize the judgment; nor 
does it contain a substantial cause of action in favor of 
the present plaintiff. 

The judgment is reversed, and the cause remanded. 





HENDRICKS, Ex’r, vs. THORNTON. 


[acTIoN BY EXECUTOR AGAINST REMOVED CO-EXECUTOR, ON CONTRACT CRE- 
ATED BY SALE OF PROPERTY OF ESTATE BY THEM, AND PURCHASED BY 
ONE WITH THE CONSENT OF THE OTHER, WHILE THEY WERE CO-EXECU- 


TORS.] 


Executor ; when may maintain action against co-executor, after removal. 
An executor may maintain a suit at law against one who was his co- 
executor, but who had been removed before the commencement of the 
suit, to recover the purchase money of property bought by the latter 
executor at a joint sale made by them, the payment of which became 
due before his removal. 

2. Promissory note; wnat sufficient to ascertain plaintiff’s demand and to 
authorize recovery by executor.—A note made payable to ‘‘the estate of 
Thomas A. Thornton,” and signed by the party to be charged, is a 
written contract, ascertaining the demand, and is evidence of the ex- 
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istence of a debt which the executor may recover as assets of the 
estate. 


AppkaL from Circuit Court of Bullock. 
Tried before Hon. J. McCates WILEY. 


This was an action brought by the appellant, as execu- 
tor.of the estate of Thomas A. Thornton, deceased, against 
the appellee, Thornton. 

The original complaint, in the form given in the Revised 
Codé, contained three counts, based on as many promis- 
sory notes, made by the appellee, Thornton ; one of the 
notes being payable “to the estate of T. A. Thornton, de- 
ceased,” and the other two payable “ to the estate of T. A. 

‘Thornton, or bearer.” The court sustained a demurrer to 
each count of the complaint, and plaintiff excepted ; where- 
upon plaintiff amended his complaint by adding the 
common counts. The defendant filed a special plea in 
‘answer to the common counts, in substance as follows: 
“That at the time of making the promises and the crea- 
tion of the indebtedness named in the complaint, both 
plaintiff and defendant were co-executors of said Thorn- 
ton, deceased; that the indebtedness .mentioned, arose 
from a sale by the plaintiff and defendant as co-executors, 
&c., of property belonging to said estate, and that at such 
sale defendant, who was then one of the executors, &c., 
with the consent of his co-executor, the present plaintiff, 
purchased property belonging to said estate, on a credit 
of twelve months; that defendant continued to be execu- 
tor of said estate long after said indebtedness, according 
to the terms of the sale, became due and payable, &c.” 

The plaintiff demurred to this special plea, (among 
other grounds assigned,) because, 1st, the plea does not 
aver that defendant has ever been charged with said 
indebtedness on any settlement made with the probate 
court, or any other court or person whatsoever ; 2d, the 
plea does not deny that defendant had ceased to be execu- 
tor at the commencement of this suit ; 3d, the facts alleged 
in the plea show an indebtedness from the defendant for 
property purchased by him, and do not show that the 
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plaintiff i is not the only proper party plaintiff, or that the 
plaintiff can not maintain this suit. 

The court overruled the demurrer, and plaintiff ex- 
cepted ; and thereupon the plaintiff replied to said special 
plea, said replication being in substance as follows: “ That 
upon due and legal and proper proceedings instituted in 
the probate court of Bullock county, (which court had 
jurisdiction, &c., of said estate,) and by virtue of an order 
of said court, &c., defendant was removed as executor of 
said estate, on the 14th of September, 1868, and since that 
time plaintiff has been, and now is, the sole executor of 
said estate; that before commencement of this suit, on 
the 20th of December, 1867, defendant promised to pay 
plaintiff, as executor, the amount of the indebtedness in 
said complaint mentioned, in consideration that plaintiff ’ 
would agree and consent for defendant to cultivate certain 
lands belonging to said estate during the year 1868; that 
defendant did occupy and cultivate said lands during said 
year; that defendant has never made any settlement, as 
said executor, with the probate court, and has never been 
charged with said indebtedness mentioned in the com- 
plaint, &c.” Attached to this replication was a copy of 
the proceedings in the probate court, and the order re- 
moving said executor. These proceedings seem in every 
respect regular. 

The defendant demurred to the replication, assigning, 
among other grounds therefor, Ist, that the order removing 
defendant as executor, &c., shows on its face that it is 
void ; 2d, that the promise in the replication set forth is 
shown to have been illegal and void. 

The court sustained this demurrer, and plaintiff ex- 
cepted, and having reserved his objections to the ruling of 
the court, took a non-suit, &c. 

The various rulings of the court to which exceptions 
were reserved, are now assigned for error. 


Stone, Ctopron & Canton, for appellant.—No cause of 
demurrer will be considered unless specially specified. 
Morton v. Bradley, 27 Ala. 640. 

It is not necessary, in order to sustain the sufficiency of 
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the special counts, that the causes of action therein set 
forth shall be, technically, promissory notes. It is true, the 
pleader styles them promissory notes, but the causes of 
action are substantially set forth, and the legal issue is not 
whether the pleader has correctly named the causes of 
action, but, whether they constitute valid claims or agree- 
ments upon which the plaintiff, as executor, can maintain 
a suit against the defendant. 

The general definition of a promissory note is, that it is 
an engagement by one person to pay another person at all 
events a certain sum of money at a time specified therein, 
The objection made to the causes of action set forth in 
the complaint is, that they are promises to pay, not a per- 
son, but an estate, a thing. Itis admitted that they pos- 
sess all the other elements of promissory notes. 

The rule, that it must be a promise to pay a person 
therein named, has been subjected to some modifications 
by way of explanation or otherwise. 

Thus, a note payable to a fictitious payee, or to bearer, 
is a good note; and in Story on Prom. Notes, § 36, it is 
said, “The general rule of our law as to the person to 
whom a note is payable, must be understood with proper 
limitations and qualifications. It is not necessary that the 
name of the payee should expressly be stated on the face 
of the note, but it will be sufficient if from the language used 
the person can be certainly ascertained.” “Id certum est 
quod certum reddi potest.” Tested by this rule, these in- 
struments are good notes, for, by contemplation of law 
they are payable to the representative of the deceased, 
who can be certainly ascertained. The case in Barbour’s 
Reports which holds to the contrary, is not authority, 
because—Ist, It is in conflict with the rule above quoted ; 
2d, It is not a decision of the court of appeals. But if 
not valid as promissory notes, they are valid as agree- 
ments, for non-performance of which an action may be 
maintained; and in this view the demurrer should have 
been overruled.—Storm v. Stirling, 28 Eng. Law and Eq. 
108. 

The demurrer to the special plea should have been sus- 
tained, unless the indebtedness due to the estate by one 
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executor is held to be paid as against his co-executor. 
This is the principle contended for by the counsel for ap- 
pellee. We insist that it is considered paid as against 
himself, but not as against heirs, legatees, or co-executors. 
It is at their election to say whether or not they will con- 
sider it paid. 

In Childress v. Childress, 3 Ala. 752, this court held, it is 
true, that if an executor purchases a part of his testator’s 
estate, he is, after the expiration of the term of credit, 
chargeable with the amount as cash. The reason assigned 
is, that he is the party both to pay and receive, and can 
not sue bimself,—See, also, Duffie v. Buchanan, 11 Ala. 27. 
In both of these cases, the executor indebted was the sole 
executor, and it was upon a settlement of his accounts, in 
which the distributees were insisting upon thus charging 
him. 

But, in King v. Shackelford, 13 Ala. 435, it was held that 
one executor, being also a creditor, can file his petition in 
the probate court for a settlement, and obtain a decree 
against his co-executor for the amount of a note given for 
property purchased. This clearly shows that the note is 
not paid as against the co-executor. We insist, then, the 
sole question involved is one of parties, of remedy ; and, if 
it is necessary that the defendant shall be a party plaintiff 
in a suit to recover the indebtedness, then no action can 
be maintained ; but, if the defendant is not a necessary 
party plaintiff, then an action may be maintained. This 
position is sustained by the case of Hampton v. Shehan, 
7 Ala. 295,in which a demurrer to a plea similar to the 
special plea in this case, it was said, should have been sus- 
tained. This case decides both questions: that an action 
ean be maintained when the defendant, or the principal 
debtor, is not a necessary plaintiff; and that the debt is 
not paid as against co-executors. In the case of Chandler 
v. Shehan, 7 Ala. 251, it was held, that an action can not 
be maintained against the surety when the principal debtor, 
in his character of joint executor, is one of the plaintiffs. 
These two cases compared, show clearly that it is a ques- 
tion of parties merely, and that the suit can or can not be 
maintained, as the defendant is not or is a necessary plain- 
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tiff. The same principle is held in a case where one payee 
is also one of the joint makers of a note.— Willis v. Neal, 
39 Ala. 404. 

Upon these authorities, we insist that the demurrer to 
the special plea ought to have been sustained.—Lacy v. 
LeBruce, 6 Ala. 904. 

But, it is said that one executor can not relieve himself 
from liability by payment to his co-executor, as decided in 
King v. Shackelford, 6 Ala. The special replication, how- 
ever, shows that the defendant had been removed, and had 
ceased to be executor. Hence, he would not have been a 
proper plaintiff in any suit to recover assets of the estate, 
and the reason of the above rule fails—that is, that he has 
equal authority, and is liable if he consents to the receipt 
of assets by his co-executor. But, under our statutes, 
upon his removal the right to the entire assets vested in 
the plaintiff as the remaining executor; he alone was 
authorized to receive payment of a debt due the estate, 
and any delivery of assets or payment of money to him 
by the removed executor would have been a discharge pro 
tanto, upon his settlement.—Rev. Code, §§ 2233, 2237. 

A final settlement by the removed executor is not the 
only mode by which he may be held to account for a debt 
due by him personally to the estate. Section 2238 of the — 
Revised Code provides, that proceedings under that article 
do not prevent any action by the remaining executor for 
property remaining in the hands of the removed executor, 
or other causes of action. 

If a final settlement is the only mode, and there isa 
surety upon the debt, the surety could not be charged 
upon the final settlement ; hence the anomalous case, that 
an action can be maintained against the surety, and not 
against the principal debtor. 

Again: the remaining executor is bound to the legatees 
for the debt, and if he is compelled to wait for a final set- 
tlement, and, as in this very case, the removed executor is 
about to leave the State, he is without remedy to protect 
himself. 

The replication also avers an express promise by the 
defendant to pay the plaintiff, and an action can be main- 
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tained on this express promise.—Phillips v. Phillips, 1 
Stew. 71; which is cited and affirmed in Hampton v. She- 
han, 7 Ala. 297. 

Hence we insist that the court erred in sustaining the 
demurrer to the replication. There arises no difficulty 
from the suggestion that the defendant may have dis- 
bursed or expended money on account of the estate, which 
a court of law could not adjusi, for these reasons: 1st, No 
plea of set off was filed; 2d, If there had been any pay- 
ments made by him as executor on account of the estate, 
being in his right as executor, can not be set off in a suit 
against him individually, (White v. Word, 22 Ala. 444); 
3d, If such payments were made, his remedy is in equity. 


Watts & Troy, contra.—One of the causes of demurrer 
to the complaint is, that the complaint shows no cause of 
action against the defendant in favor of the plaintiff. We 
say that it requires two persons, either natural or artzicial, 
to make a contract. The “estate” of a dead man is nei- 
ther an artificial or a natural person—it is a thing; and a 
note payable to a thing, unless the thing is a body corpo- 
rate, is void; or if it be not void, itis certainly not a prom- 
issory note, and no recovery can be had on such an instru- 
ment, and the allegations of this complaint.—See Little v. 
Thomas et al., 30 Miss. 124, which is precisely like the one 
at bar ; also Lyon v. Marshall. 11 Barber, 248 ; Parsons on 
Notes and Bills, vol. 1, p. 34, and note O; see Story on 
Promissory Notes, $$ 33, 35, particularly the latter section ; 
Ewing v. Medlock, 5 Por. 89; Bumpass v. Richardson, 
1 Stew. 16; Prewett v. Chapman, 6 Ala. 86; Madison Col- 
lege v. Burke, 6 Ala. 494. 

It is well settled at common law, and by the decisions in 
Alabama, that one co-executor cannot maintain an action 
against his co-executor on any contract, express or implied, 
made by one of them as payor or obligor, and both as pay- 
ees or obligees.—See Chandler v. Shehan, 7 Ala. 231; King 
v. Shackelford, 6 Ala. 423; King v. Shackelford, 13 Ala. 4.5. 

If the notes payable to the estate of Thomas A. Thorn- 
ton could be considered as payable to both the executors, 
viz : Hendricks and the defendant, then the law presumes 
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the money, on the maturity of the contract,.to be in the 
hands of the maker of the note. Being both payee and 
payor, and thus not being able to sue himself, the absolute 
presumption is that he pays himself eo instanti on the ma- 
turity of the contract; and he is chargeable with the money 
due on such contract in the settlement of his accounts as 
executor. —See Childress v. Childress, 3 Ala. 752; Chandler 
v. Shehan, 7 Ala. 251; King v. Shackelford, 6 Ala.423; Ed- 
munds v. Crenshaw, 14 Pet. 166; King v. Shackelford, 
13 Ala. 435: Purdom v. Tipton et al., 7 Ala. 914. 

When the obligation to pay and the right to demand pay 
co-exist, even for a moment in the same person, the law pre- 
sumes that the debt is paid ; and if the payor be one of the 
payees, as executor of an estate, he will be charged in his 
settlement of his administration with the amount he so 
owes the estate.—See Whitworth’s Distributees v. Oliver, 
37 Ala. 293 ; see particularly what is said in the 5th para- 
graph of this opinion, on page 293, and the authorities 
there cited. 

The only way in which the plaintiff in this suit could 
have maintained a suit against his co-executor was, to have 
shown that he, Hendricks, had made a settlement of his 
administration, and had been charged, on such settlement, 
with the amount Thornton, the defendant, had bought at 
the sale; and then he could have maintained a suit in his 
individual name, but not as representative of the estate.—See 
Tompkins et al. v. Reynolds, 17 Ala 10); Waldrop v. Pier- 
son, 42 Ala. 637. 

In the last case (32 Ala. 637) above cited, Judge Walker 
distinctly places the right of the plaintiff to recover (he had 
brought the suit in his individual name.) on the ground that 
the co-administrator plaintiff had made final settlement of 
his administration, and had been charged with the note, and 
had thus acquired the complete equitable right to it, and 
could, therefore, maintain the action in his own individual 
name, against the maker of the note. 

The foregoing views and authorities clearly show that 
the demurrer to the plea was properly overruled, and the 
demurrer to the replication was properly sustained. 

The replication did not show that Hendricks had ever 
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made settlement and been charged with the amount of the pur- 
chase-money for the property bought by his co-executor. Had 
he shown this, it would have given him a right, perhaps, to 
recover in his individual name. 

Wm. A. Thornton was held to account on his settlement 
in the probate court, for these purchases, and his sureties 
were liable, therefore, for so much money collected by him, 
belonging to the estate-—See Purdom v. Tipton, 9 Ala. 914; 
Whitworth v. Oliver, 39 Ala., supra, and the numerous 
authorities cited therein to this point. 

But the replication to the plea was not good, for other 
reasons. It avowed that the defendant had been removed 
from the administration. If this removal was valid, not 
void, then it follows that Wm. A. Thornton either made a 
settlement with the probate court of his administration, 
and was charged with this money on such settlement, or 
that he isliable to be charged therewith, whenever he does make 
the settlement. He is liable to be so charged on such settle- 
ment as so much money collected by him belonging to the 
estate.__See the authorities, supra. 

On such settlement with the probate court, the defend- 
ant would be entitled to credits for debts paid, and other 
moneys paid for the use of the estate, and for commission, 
&e. If the plaintiff, his co-executor, can recover in this 
suit, the defendant would be deprived of all these payments 
and commissions, unless the court trying the same can under- 
take to settle his administration of the estate. This it can 
not do; and it follows that the probate court alone is com- 
petent to do justice, by compelling a settlement of Thorn- 
ton’s administration, and on the settlement he can have 
allowance for proper credits. 

If the attempted removal was void, then, he still remained 
as administrator of the estate, at the commencement of the 
suit, and could not be sued by his co-administrator on the 
notes, or on the indebtedness shown by the plea. 

The recitals in this record are uot sufficient.—See Blood- 
good v. Hartley, 16 Ala. 

The promise alleged to have been made by the defend- 
ant to the plaintiff was without consideration and void. The 
promise to his co-executor could not have been sued on, 
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and Thornton had as much right to be in possession of the 
land of the estate as Hendricks. If the renting was at 
private sale, or without an order of the court regularly 
obtained, it was illegal and void, and no rent could be 
recovered thereon.—Fambro v. Gantt, 12°Ala. 298. There 
is no order of court alleged in the replication. But the 
promise stated in the replication was a departure from the 
original cause of action, and if it furnished any cause of 
action it was a new one, and ought to have been declared 
on as such. 

But the promise to pay. alleged in this replication, is 
alleged to have taken place in December, 1867; and the 
same replication shows that the defendant was not removed 
until September, 1868. At the time of this promise, 
Thornton, defendant, and the plaintiff were both executors 
of the estate. Thornton had as much right to the lands 
of the estate as the plaintiff; his possession, therefore, 
could not be any consideration of a promise to his co-ex- 
ecutor. 

Besides, Thornton is liable to be charged in his settle- 
ment with the rent of the land he has occupied, just as well 
as with the value of the property he bought at the sale. 

All these matters can be settled in the probate court, on 
Thornton’s settlement of his administration ; and the cir- 
cuit court has no right to settle the: either directly or 
indirectly. To allow the plaintiff to recover in this suit 
would make Thornton liable twice,—liable to the heirs and 
distributees on his settlement, as well as to his co-admin- 
istrator. 

If he were voluntarily to pay over this money to Hen- 
dricks, his co-executor, and his co-executor were to waste 
it, the payment would be no discharge to Thornton.—See 
Edmunds v. Crenshaw, 14 Peters, before cited; King v. 
Shackelford, 6 Ala., supra. 

Now, will the court compel him to do that which would 
be no protection to him in the probate court? Compel 
him to account to his co-executor, when he can only 
account in the probate court with the heirs and distributees? 

Besides, the facts set forth in the plea show a full pay- 
ment of the indebtedness to one authorized to receive it, 
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viz: the defendant himself,—he being, at the maturity of 
the indebtedness, an executor, and had a right to collect 
the debts of the estate. 





B. F. SAFFOLD, J.—The important issue between the 
parties to this suit is, whether an executor can maintain a 
suit at law against one who was his co-executor, but who 
had been removed before the commencement of the suit, 
to recover the purchase-money of property bought by the 
latter executor, at a joint sale made by them, the payment 
of which became due before his removal. 

It is very clear that one executor or administrator is not 
accountable to his co-administrators for assets or property 
of the estate which have come into his hands; and also that 
an executor and his sureties are liable for the price of prop- 
erty of the estate bought by him, which becomes due dur- 
ing his administration, as assets collected.—Chandler et al. 
v. Shehan, 7 Ala. 251. 

The reasons in support of the first proposition cease when 
the indebted executor is removed. When an executor or 
administrator dies, resigns, or is removed, and there is 
another, no other must be appointed. The remaining one 
becomes the successor, and is entitled to all of the assets 
unadministered. The decree must be in his favor for the 
amount found due from his removed co-executor.—Revised 
Code, $$ 2040, 2044, 2233. Notwithstanding an executor 
or administrator is required to settle his accounts within 
one month from his removal, and any decree against him 
must be in favor of the continuing representative, the 
latter is not precluded from any other action for any prop- 
erty remaining in his hands, or for any other cause of 
action.—Revised Code, 2238. Any disadvantages to which 
the removed executor might be subjected by a svit at law 
could readily be avoided by him by an immediate settle- 
ment of his accounts in the probate court. The filing of 
his accounts for settlement would be a bar to a suit at law 
subsequently commenced. 

The notes made by the appellee, payable to the estate of 
Thomas A. Thornton, were written contracts, executed by 
the party sought to be charged, and are evidence of the 
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existence of ua debt which the appellant, as the plaintiff, 
was entitled to recover as assets of the estate he repre- 
sented.— Revised Code, 2681. They also ascertained the 
plaintiff’s demand. 

The court erred in sustaining the demurrer to the com- 
plaint, and in overruling the demurrer to the defendant’s 
special plea. 

The judgment is reversed, and the cause remanded. 





MAYOR, ALDERMEN, &c., Off MOBILE vs. DAR- 
GAN, Ex’r. 


[BILL IN EQUITY TO ENJOIN CITY AUTHORITIES OF MOBILE FROM COLLECTING 
ASSESSMENT AGAINST REAL ESTATE, TO DEFRAY EYPENSES OF PAVING, &C., 
UNDER SECTION 58 OF CHARTER OF 1866. ] 


1. Mobile; charter of, how repealed; what part of void.—The charter 
incorporating the city of Mobile creates a public municipal corpora- 
tion, which may be altered and controlled by the legislative depart- 
ment and by the constitution of the State. Any of its provisions in 
conflict with the constitution of the State, which went into force after 
the passage of the charter, are void, and cannot be enforced. 

2. Same ; charter of 1866, section 58 of, is void.—Section 58 of the charter 
of Mobile, (Acts 1866,) which seeks to give authority to the city gov- 
ernment to improve its streets in the manner therein indicated, is in 
conflict with the present constitution, and is, therefore, void. 

1. Same; who not proper party to make application, &c.—An administrator 
is not such an owner of the lands of the deceased whom he represents, 
as can make the application provided for in said section, The owner 
mentioned in said section is the heir or devisee, The application must 
be made by the owners of one-third of the property on each side of the 
street, taken separately, and not by the owners on both sides of the 
street sought to be improved, taken jointly, to bring the application 
within the sanction ot the act. 


4. Taxation ; rate of ; extent of, by municipal corporation.—Taxes on the 


same species of property should be equal, and assessed according to the 
value of the property taxed, and not according to the extent of such prop- 
erty adjacent to the street, &c. When a tax is levied by a municipal 
corporation, it can not exceed a rate of two and one-half per centum on 
the assessed value of the property taxed ; and the tax must be levied on 
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all the taxable property within its limits, according to its value; and 
not upon the property of a few only. 


Appeal from Chancery Court of Mobile. 
Tried before Hon. Apam C. FELDER. 


The city authorities of Mobile, under section 58 of the 
charter, (Acts 1865-66, p. 223,) paved Royal street from 
St. Michael to St. Francis street, with Nicholson pavement. 
The estate of Hearne owned two lots, fronting together 
sixty-four feet on Royal street, (the total front of all prop- 
erty on each side of the street being one hundred and sev- 
enty-two feet,) which bounded the lots on the east; and 
there was assessed against these two lots, as their pro rata 
share of the expense of the paving, according to the num- 
ber of feet front on Royal street, the sum of $426; and a 
warrant was placed in the hands of the city tax collector 
to enforce the payment of the same. 

This section of the charter provides that the city may 
do the paving at its own expense, or on “the written appli- 
cation of the owners of at least one-third in quantity of the 
estate located on each side of the street,” may cause the 
work to be done at the expense of the real estate owners; 
and that the property on each side of the street improved, 
shall pay of the expense, &c., ‘‘a fractional share thereof 
equal to its front” on such street. 

Dargan, executor of Hearne, filed his bill against the city 
authorities, to restrain the collection of this tax, and alleges 
therein that neither himself nor the heirs or devisees of 
Hearne ever made any application, in writing or otherwise, 
to have said street paved ; that the paving was not neces- 
sary, but was put down as an experiment, in order to see 
whether to use the pavement generally ; that no one who 
had any authority legally to bind Slatter’s estate, which 
owned real estate fronting on Royal street, ever applied 
or petitioned, &c., to have said improvement made; that, 
Slatter’s estate not being bound, less than one-third of 
the owners of real estate of the west side of Royal street 
made such application; that the city authorities have no 
constitutional right to make the owner of a lot, who has 
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not made application for such improvement, pay mor® 
toward such improvement than any other owner of landin 
the city. Upon complainant giving requisite bond, a tem- 
porary injunction was granted, according to the prayer of 
the bill. 

The cause was submitted for decree on bill, answer, evi- 
dence, and admission of counsel. It was proved that the 
application made in behalf of H. A. Slatter’s estate, was 
made by his administrator, and that at the time of his sign- 
ing the same there were living three heirs,—H. H. Slatter, 
the administrator, and his brother and sister, who were the 
heirs of said Slatter, deceased. 

The contract was made for the paving August 18, 1868, 
and the paving was finished September 18, of the same year. 

The chancellor, on final hearing, made the injunction 
perpetual, and taxed the defendants with costs, and hence 
this appeal. 

The decree is now assigned as error. 


P. HamixtTon, for appellant.—It appears that all on the 
east side petitioned for the improvement ; but itis charged 
that one-third on the west side did not petition. Mrs. 
Roper petitioned ; the estate of Slatter did by its adminis- 
trator ; the estate of Hearne did not petition. The whole 
front is one hundred and seventy-eight feet ; it thus appears 
that one hundred and fourteen feet did so petition, which is 
more than one-third of the west side, while the whole did 
on the east side. Complainant objects, however, that the 
estate of Slatter only acted by its administrator, and that 
consequently the requisite one-third did not apply. Sev- 
eral answers are made: 

1. The whole of the east side applied, and that is more 
than one-thi'd in quantity of the total on each side of the 
street,—which was all that is required by the charter. 

2. That the estate of Slatter did petition, by its author- 
ized agent, the administrator. He, by the law of the State, 
was the legal agent ; he is entitled to the possession. He 
gives bond for the real, as well as the personal estate ; he 
is authorized to rent the real estate. He is the proper per- 
son to bring ejectment, and assert the title to the real 
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estate. He is its proper representative, and with whom 
the public deals.— Revised Code, §§ 2003, 2073, 2076, 2079 
to 2096, 2118, 2128, 2130-3. If this be not so, by what 
right does this executor attempt to represent the real estate of 
his testator, in this court, in this case ? 

3. The administrator of Slatter’s estate is one of the 
three heirs ; he was personally entitled to one-third of this 
lot, that is, to twenty-five feet. Twenty-five feet added to 
thirty-nine feet, the Roper lot, makes sixty-four feet; and 
that is more than one-third of the western front of this 
square. So that in every aspect of the case, more than the 
requisite proportion of the property fronting on the im- 
provement, petitioned for it. 

But this complainant, the executor of one estate, has no 
right to speak for this estate. If the latter do not approve 
it should speak for itself. Their silence is an approval. 
The proceeding is within the scope of the ordinary powers 
of a municipal corporation, viz: the improvement of its 
street.—36 Ala. 437, et seq.; and is within the specific pow- 
ers named in section 58 of the city charter. 

5. The case is also within the provisions of section 94 of 
the same charter.—See Acts of 1866, p. 233, which declares 
that if such improvement be made at the request of one- 
fourth of the owners, and under ordinance of the city, with- 
out more, the parties benefitted shall contribute to the 
expense. These considerations make a perfect defense to 
the bill; and the court erred in rendering its decree for 
complainant. 

6. No question of constitutional power is raised by the 
bill; and that objection was made in the argument. No 
such objection, however, exists. In the first place, there is 
no such provision as that taxes must be uniform; they 
must be levied according to value. But according to all 
the authorities, this power of assessment for local improve- 
ment of a city does not fall within such provision. It falls 
within the general power of the State to grant such author- 
ity to a municipal corporation, and is entirely within the dis- 
cretion of the general assembly.—4 Comst. R. 419; 17 Wis. 
284 ; 8 Ohio St. 338; 36 Barbour, 177; 42 Barbour, 288; 
19 N. — 2 Kans. 186; 2 Kans. 454. 
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E. 8. Daraan, contra.—The first question is, that the tax 
is illegal according to the construction of that act. For 
one-third of the owners of the land in quantity front should 
sign a written application for the improvement. 

It is true, the administrator of Hope Slatter joined in 
the petition ; but he joined as administrator. This could 
not bind the estate of Hope Slatter, nor create a charge on 
the land ; for an administrator can create no lien on the 
lands of his intestate, nor make any new coutract that will 
bind the estate. 

2. But it is said that the owners of one side of the street 
making the application, being more than one-third, may 
make the improvement, and bind both sides. This is in 
direct conflict with the language of the act itself, for the 
owners of at least one-third in quantity, on each side of the 
street, must wnite in the petition, according to the language 
of the act; and to say that the owners on one side, because 
they own half, may do the work or cause it to be done, is 
to disregard the plain words of the act itself. The appli- 
cation of Slatter’s administrator being void in law, only 
Roper’s land was bound, on the west side, which is less 
even than one-fourth on the west side of Royal street. 
Hence, one-third of the owners in quantity on each side 
did not sign the written application. 

3. But the tax is in direct conflict with section 1, article 
19, of the constitution, which is in the following language : 
“ All taxes levied on property in this State shall be assessed 
in exact proportion to the value of such property.” Now, 
to assess a tax by the length of a front or lateral line, with- 
out regard to value, or even actual quantity, of the land, is 
so clearly repugnant to the constitution that argument is 
unnecessary to prove it. The answer shows that the con- 
tract for paving was entered into after the new, or last, 
constitution went into operation; and to hold that this 
clause of the constitution applies orly to general taxes, and 
not to local taxes, is to disregard the plain language of the 
constitution. ‘“ All taxes levied on property in this State,” 
&c., does ex vi termini, include all, whether they be assessed 
for a local or for general purposes ; and we would have as 
much right to say that “all taxes,” &c., does not include 
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a general tax, as to say it does not embrace a local tax. 

That the right sought by the city to be enforced is a 
local tax, within the true meaning of the constitution, see 
Hamett v. The City of Philadelphia, 8 Amer. Law Reg. 44, 
and the cases referred to in that opinion. 

Argument is not necessary to prove that the amount 
claimed is a tocal tax ; it can be called by no other appro- 
priate name. To say it is an assessment of property for 
public use, is absurd. For if it be true that adjoining 
property may be charged with improvements according to 
the benefits conferred by such improvements, still a jury 
must be impanneled under the law to ascertain the ben- 
efits. But in this case, the tax is levied without regard to 
the benefit, and without regard to the value, only regard- 
ing the front line. Now, suppose the depth of the lot only 
ten feet, and its value not more than equal to the tax; the 
owner would lose his property, under the idea that it was 
not a tax but something else,—an assessment, say—which 
can lawfully be made, although there be no benefit, and 
though it conjiscates the whole property of the owner with- 
out compensation. 

It is better that we adhere to the plain language of the 
constitution, and protect the rights of all, than by nice phi- 
lological distinctious which ingenuity may suggest, break 
down the constitutional protection to property, and intro- 
duce a rule by which private property may be seized and 
confiscated for public use, without compensation. 


PETERS, J.—The main allegations of the bill in this 
case are not denied, so far us the facts alleged therein are 
concerned. This leaves but a single question to be deter- 
mined in order to settle the equities of this case. That 
question is this: was the /ifty-eighth section of the act to 
incorporate the city of Mobile in conformity to the consti- 
tution of this State, at this date, or not? This law is enti- 
tled ‘an act to incorporate the city of Mobile,” and was 
approved February 2, 1866. The section referred to is in 
these words: Sec. 58. Be it further enacted, Thatit shall 
be lawful for the mayor, aldermen and common council of 
the city of Mobile to pave, shell or plank, any street or 
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streets, part or parts of a street, within the limits of said 
city, whenever they deem it expedient, at its own expense; 
or it may be done upon the written application of the own- 
ers of at least one-third in quantity of the real estate loca. ' 
ted on each side of the street or streets, part or parts of a 
street which it may be proposed to have thus improved ; 
which said paving, shelling, or planking, shall be at the 
expense of the owners of the property located upon any 
street or, part of a street so improved, in such proportion 
as that each piece of said property shall pay of the expense 
of any such improvement a fractional share thereof equal 
to its front on any such street or parts of a street so 
improved ; and after such improvement is complete, for 
the purpose of ascertaining the portion of said expenses to 
be paid by the owners of such property, it is hereby made 
the duty of the city surveyor and the mayor of said city to 
certify in writing the proper amount due from each owner, 
or piece of property whose owner is unknown, to the tax 
collector of said city; which amounts, so certified, shall 
respectively be levied on each piece of said property, and 
shall be collected by said corporation in like manner as 
taxes on real estate are authorized to be collected under 
the provisions of this charter, and when so collected the 
tax collector shall pay the same to the city treasurer.” 
Pamph. Acts 1865-66, pp. 223, 202. The charter provides 
that the assessment roll of taxes made in said city shall 
have the force and effect of a judgment at law against the 
individual assessed with such taxes; and the real and per- 
sonal property of the person so assessed may be sold by 
the tax collector to satisfy the same, in the event that such 
taxes are not paid as required by said charter.— Pamphlet 
Acts 1865-66, p. 217, §§ 33, 39. These are the chief pro- . 
visions of the charter of the city of Mobile necessary to be 
noticed in this opinion. It is contended by the eminent 
counsel for the appellee, that this section of the act above 
quoted, so far as the powers attempted to be executed under 
it to enforce the collection of the sum of money assessed 
against the estate which he represents, is unconstitutional 
and void. 

There must be some power lodged somewhere, compe- 
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tent to make all laws necessary for the good government 
of the people of the State; that is, a power to legislate 
wherever legislation may be needed. The exercise of such 
a power is necessarily incident to all governments.—Pick- 
ett, ex parte, 24 Ala. 91,96. In this State, this power to 
make laws is specially granted by the people to the gene- 
ral assembly.— Pickett, ex parte, 24 Ala. 91,96. It is an 
affirmative grant of the whole law-making power to a spe- 
cial body ; and such a grant confines the authority thus 
given solely to this body. The people, in whom the 
supreme and ultimate authority is vested, never pretend to 
make laws in a body, sui generis. They never assume to 
legislate, except through the instrumentalities of a govern- 
ment. Then, the general assembly, within the limit of its 
powers, is the only legislative body of the State, after the 
government is once ordained and established under a State 
constitution ; except, perhaps, when the people choose to 
exercise their sovereign power by a convention.—Const. 
Ala. 1819, art. 2,$1; art. 3,§ 1; Const. Ala. 1868, art. 3, 
$1; art. 4,81; Cohens v. Virginia, 6 Wheat. 264, 394, 395; 
Penhallen v. Doane’s Adm’r, 3 Dal. 93 ; Livingston v. Moore, 
7 Pet. 546; Jameson’s Const. Conv. p. 17, § 18, et seg. All 
the branches of the government are created by the people, 
and the officers who are to discharge the duties thus im- 
posed are of their selection. All act under the same oath 
of fealty to the Constitution. They are co-ordinate and 
independent in their several departments. It is not to be 
presumed that the people are not competent to make selec- 
tion of proper agents to fill their offices, or that the per- 
sons so selected are incompetent or unfaithful. All indeed 
may err, for error is human; and error may be and should 
be corrected. To do this is one of the chief duties of this 
tribunal. This is emphatically a court for the investiga- 
tion of errors, and for their correction. This power neces- 
sarily reaches not only a violation of the laws, but also a 
violation of the constitution, which is the law of laws. And 
although the duty to set aside a legislative enactment as 
void for want of conformity to the State constitution is one 
of very great delicacy, and almost always is attended with 
very great difficulties ; nevertheless it is a duty this court 
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cannot shun. Chief Justice Marshall, whose mind often 
ascended to heights of little less than prophetic grandeur, 
in discussing the great questions necessary to settle and 
harmonize our complicated system of government, has left 
us a maxim on this subject full of his profound judicial wis- 
dom. He says: “It is most true that this court will not 
take jurisdiction if it should not; but it is equally true, 
that it must take jurisdiction if it should. The judiciary 
cannot, as the legislative may, avoid a measure because it 
approaches the confines of the constitution. We cannot 
pass it by because it is doubtful. With whatever doubts, 
with whatever difficulties a case may be attended, we must 
decide it if it is brought before us. We have no more 
right to decline the exercise of jurisdiction which is given, 
than to usurp that which is not given. The one or the 
other would be treason to the constitution. Questions may 
occur which we would gladly avoid, but we cannot avoid 
them. All we can do is, to exercise our best judgment and 
conscientiously perform our duty.”—Cohens v. Virginia, 6 
Wheat. 264, 404. At the same time, this high power is to 
be exercised with the greatest caution. The unconstitu- 
tionality of a legislative enactment must be clear and 
palpable, before it can be so declared. Therefore, no en- 
actment of the general assembly of the State will be 
assailed for want of conformity to the constitution, unless 
it clearly invades some provision of that instrument. 
Fletcher v. Peck, 6 Cr. 87,127. The city of Mobile, in its 
corporate capacity, is a public municipal corporation, and 
as such it is subject to the control of the government of 
the State and the laws and constitution of the State. 
Ang. & Ames’ Corp. p. 27, $§ 30, 31, et seg.; Trustees Univ. 
Ala, v. Winston, 5S. & P.17; 3S. Cond. Rep. 280. It is 
therefore subject to be limited in its powers by the consti- 
tution of this State of 1868, as a law of the State. 

It is insisted by the eminent counsel for the appellee, 
that the ji/ty-eighth section of the act above quoted is re- 
pugnant to section twenty-five of Article I, and section one 
of Article IX, of said constitution; and for this reason it 
is void, Said section one, of Article IX, is in these words : 
“All taxes levied on property in this State, shall be 
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assessed in exact proportion to the value of such property; 
Provided, however, That the general assembly may levy a 
poll tax, not to exceed one dollar and fifty cents on each 
poll, which shall be applied exclusively in aid of the public 
school fund.” The assessment complained of in this 
instance is obviously not such a tax as is here spoken of. 
The word tax, like every other word, limits its own mean- 
ing. Here taxes are divided into two classes : such as are 
levied on the property, and such as are levied on the per- 
son. By the act above quoted, the tax is not assessed ac- 
cording to the value of the property attingent to the 
improvement, but “according to its front on any such 
street or parts of a street so improved.”—§ 58, supra. 
This is not now a legitimate mode of levying a tax in this 
State. It evidently violates the constitutional rule above 
laid down. So far, then, as this portion of said charter is 
iuvolved, the present constitution of the State operates as 
a répeal of it. It is not continued in force, because it 
conflicts with this constitution —Pamph. Acts 186-, p. 7; 
Act 29th July, 1868. The rule of assessment laid down in 
the constitution is a simple and a plain one, and it is the 
only rule prescribed. It would, then, be unwise to permit 
it to be displaced by a substitute, though the latter might 
effect the same end. The safer doctrine is, that the rule 
prescribed is the only rule. LHxpressum facet cesssare taci- 
tum.—Broom’s Max. 278, 279, marg. 

The other portion of the constitution invoked by the 
appellee is in the following words: “ That private property 
shall not be taken or applied for public use, unless just 
compensation be made therefor; nor shall private prop- 
erty be taken for private use, or for the use of corpora- 
tions, other than municipal, without the consent of the 
owner ; Provided, however, That laws may be made secur- 
ing to persons or corporations the right of way over the 
lands of either persons or corporations, aud for works of 
internal improvement, the right to establish depots, sta- 
tions, and turnouts ; but just compensation shall, in all 
cases, be first made to the owner.”—Const. Ala. 1863, Art. 
I, $25. A tax is an orderly rate levied on the property of 
the citizen according to its value, or a fixed sum levied on 
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his person, for the public use. And as it is for the use of 
all, it ought, in strict justice, to be levied on the property 
of all. Here the levy is not upon the property of all the 
citizens for a public purpose, but it is on the property of a 
few, for the public use—for the improvement of a public 
street. Most clearly, all taxes are intended to be as nearly 
equal as possible. If they are local, and for community 
or local purposes, the whole community is presumed to be 
interested in their appropriation ; and for this reason all 
are required to contribute to supply them. A tax levied 
for national purposes, is levied upon the whole people of 
the nation ; a tax levied for a State, falls on all its people; 
and in like manner, a tax levied for a county is paid by 
the whole people of the county. So must it be with a tax 
levied on the people of a city or town, in order to make it 
just and equal. Such levies may include every thing that 
may be called property—every thing that can be owned. 
Such taxes, to make them just, must be in proportion to 
the value of the property upon which the burden is im- 
posed, and they must be levied upon all, and not upon a 
few only. This is said to be an inherent principle of all 
taxation. It is the limit that use affixes to the word. 
Weeks v. Milwaukee, 10 Wis. 258; Ryerson v. Uttley, 16 
Mich. 269; Merrick v. Amherst, 12 Allen, 504; Wells v. 
Weston, 22 Mo. 385; Covington v. Southgate, 15 B. Mon. 
491; Morford v. Unger, 8 Iowa, 82; Const. Ala. 1868, Art. 
IX, §1. If this, then, is not a tax in the just and proper 
sense of that word, it is a seizure of the private property 
of the citizen for public use, without his consent, and 
without first making to the owner just compensation for 
the same. This the constitution of the State forbids. 
Const. Ala. 1868, Art. IV, § 36. 

Besides this, the city charter only authorizes such im- 
provements, as the one here in question, to be done at the 
expense of the owner, as provided in the 58th section, 
upon “the written application of the owners of at least 
one third in quantity of the real estate located on each side 
of the street or streets, or part or parts of a street, which 
it may be proposed to have thus improved.” This very 
clearly requires the owners of the property on the one 
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side, as well as on the other, to the extent of one third in 
quantity of the real estate, to join in the application. If 
all the owners on one side join, and less than one third in 
quantity of those on the other, this will not suffice. The 
bill alleges that this is the case in thisinstance: “ that less 
than one third in quantity of the owners of the west side 
of Royal street made such application, (if any did).” It 
is also charged in the bill, that the application on the part 
of Slatter’s estate was made by the administrator of that 
estate, and not by the heirs of Slatter. Such an applica- 
tion is not within the meaning of the word owner, as used 
in the statute. The administrator is not the owner of the 
real estate of the deceased, as administrator. He can not 
charge the land with the payment of a debt, nor has he 
possession of the land, except for the purpose of the 
trusts dependent on his office as administrator. The 
owner is the heir, where there is no will, and the devisee, 
where there is. The administrator can neither pledge the 
lands of the deceased, nor charge them with the payment 
of debts, except for the purpose of his trust. He is not 
authorized to improve nor to pay for improvements, except 
for the purpose of keeping the property in repair.— Patton 
v. Crow, 26 Ala. 426, 432; Pettit’s Adm’r v. Pettit’s Heirs, 
32 Ala. 288, 511; Avary, Adm’x, v. Avary et al., Jan T. 
1871; Johnson v. Gaines, 8 Ala. 791; Willis’ Adm’r v. Wil- 
lis’ Heirs, 9 Ala. 380; Kirkman, Abernathy & Hanna v. 
Benham, 28 Ala. 501. The above allegation of this bill, in 
this case, is sustained by the proofs. 

The proceeding here was not under the ninety-fourth 
section of the act of incorporation above cited, and it can 
not be helped by it. And that section, so far as it applies 
to the action of the city authorities in this case, is also 
vicious to the same extent with section fifty-eight, and for 
the same reasons.—Pamph. Acts 1865-6, p. 233, § 94; 
Const. Ala. 1868, Art. XITI, § 16. 

The decree of the chancellor in the court below is 
affirmed, with costs in this court and in the court below. 
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MAYOR, ALDERMEN, &c., OF MOBILE vs. ROYAL 
STREET RAIL ROAD COMPANY. 


[ BILL IN EQUITY TO ENJOIN CORPORATE AUTHORITIES FROM COLLECTING As- 
SESSMENT AGAINST PROPERTY OF STREET RAIL ROAD TO DEFRAY EXPENSE OF 
PAVING STREET, &C. J 


1. The case of the Mayor, Aldermen and Common Council of Mobile v. 
Dargan, Ex'r, present term, reaffirmed. 

2. Section 58 of charter of Mobile ; is void.—Section 58 of the charter of 
Mobile being in conflict with the constitution of the State, and there- 
fore void, a street railroad company in the city of Mobile can not be 
compelled to contribute to the improvement of a street on which its 
railroad is built, in the manner prescribed by said section. 

3. Street rail roads ; how only can be compelled to contribute to improvement 
of street, under act authorizing construction of.—A street rail road com- 
pany in Mobile can not be compelled to pay any sum as a contribution 
or assessment to defray the expenses of paving the streets on which 
its road is built, under the second section of the act authorizing the 
construction of street rail roads, (Acts 1859-60, pp. 261, 262,) unless 
said company has incurred fines to the amount of such assessment 
under such uct. 


APPEAL from Chancery Court of Mobile. 
Heard before Hon. Apam C. FELDER. 


The facts of this case are very similar to those in Mayor, 
Aldermen, c&c., of Mobile v. Dargan, Ex’, reported on pages 
310-21 of this volume, the material difference being, that in 
this case the appellee did not own any real estate along 
the street improved, but owned a street rail road franchise 
and operated a street rail road on and over the street im- 
proved. Section 94 of the charter of Mobile provides for 
contributions from property “through or over which the 
improvement may be made,” when one fourth or more of 
the owners of the property, &c., desire the improvement. 

Under the charter, an assessment of $798 57 was made 
against appellee, and a warrant placed in the hands of the 
city tax collector to enforce payment of the same ; where- 
upon appellee tiled a bill to enjoin the collection of said 
assessment, alleging, among other grounds, that the laws, 
or provisions of the charter, authorizing such assessment 
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were unconstitutional, &c. The chancellor, on the final 
hearing, granted a perpetual injunction. 


P. HamItton and ALEx. McKinstry, for appellant. 
E. S. Daraan, contra. 


[No briefs came into Reporter’s hands. | 


PETERS, J.—The facts in this case are almost the same 
with those in the case of The Mayor, Aldermen and Com- 
mon Council of Mobile v. Dargan, decided at the present 
term, except in the name of the appellee, and the further 
fact that the appellees owned no property on the street 
sought to be improved. They were merely the owners of 
the franchise of their rail road along the street proposed 
to be paved. Then, so far as the two cases are parallel in 
their facts, they must be governed by the same law. 

But in this case it is somewhat insisted that the corpo- 
rate authorities of the city had the power, under the rail 
road franchise, to compel the company to make the im- 
provement mentioned. , The only portion of the act giving 
authority to form the rail road company and to allow the 
right and privilege of building and constructing the rail 
road on and along the street or streets, or on any land be- 
longing to the city, touching this question, is in these 
words: “That all rail ways, and a space of three feet on 
each side of the track of every rail way constructed in the 
city of Mobile, shall always be kept shelled, paved, or 
planked, at the expense of the company or persons author- 
ized to construct or work such rail way, under a penalty 
of five dollars for every day such duty is neglected after 
warning given by the city engineer of Mobile, or under his 
authority, that the same is not properly attended to; said 
fines to be collected by the mayor of Mobile, in the same 
manner as fines for the violation of the city ordinances are 
enforced and collected under the provisions of existing 
laws.”’—Pamph. Acts 1860, pp. 261, 262,§ 2. The attempt 
which the bill in this case is filed to restrain and enjoin, is 
altogether different from an enforcement of the collection 
of a fine incurred by a violation of the above cited law. 
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Here, the allegations of the bill charge that the city 
authorities contracted with certain persons to pave the 
street along which the complainant’s rail road is built, 
with Nicholson pavement. When the work was ‘finished, 
a contribution amounting to seven hundred and ninety- 
eight dollars and fifty-seven cents was levied on the said 
complainants as their portion of the whole sum contracted 
by the corporate authorities of the city of Mobile to be 
paid for the pavement thus made, under the Nicholson 
patent. And this contribution, if not paid in thirty days 
after notice, is to be collected by sale of the company’s 
effects on process equivalent in its force to an execution on 
a judgment, by the tax collector of the city. This is cer- 
tainly such an invasion of the company’s rights of prop- 
erty as is repugnant to the present constitution of the 
State. Itis a forced payment for a public work, against 
the consent of the party whose property is seized and 
threatened to be sold without compensation, and for an 
amount not ascertained in a manner that the city taxes are 
authorized to be assessed and collected, nor against the 
rail road company as a party to be benefitted by the im- 
provement. It is therefore unsupported by authority of 
law.— Mayor, Aldermen and Council of Mobile v. Dargan, 
Ez’r, present term. 

Let the decree of the chancellor be in all things affirmed. 











FARLEY, SMITH & CO. vs. DOWE, GarnisHEE. 


[ ASSUMPSIT ; GARNISHMENT TO SUBJECT WAGES OF CLERE.] 


1. Garnishment ; what not subject of.—The wages of a clerk employed in 
a store as salesman is not the subject of garnishment. 

2. Act for relief of laborers and employees, approved October 10,1868; not 
unconstitutional._—The act approved October 10, 1863, for the relief of 
laborers and employees, is not unconstitutional on the ground of con- 
taining more than one subject. 
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AppEAL from Circuit Court of Montgomery. 
Tried before Hon. J. Q. Smrra. 


Before the passage of the act of the 10th of October, 
1868, for the relief of laborers and employees, the appel- 
lants obtained judgment against McDonald. Dowe was 
afterwards summoned, by writ of garnishment, to answer 
what he was indebted to said McDonald. At the January 
term, 1870, Dowe answered, admitting indebtedness in the 
sum of $115 30, but without stating how the indebtedness 
arose; thereupon McDonald made affidavit that the 
amount due him from Dowe was due him as a laborer or 
employee for said Dowe during two months of the year 
1869, and moved the court to dismiss the garnishment. 
The bill of exceptions states that it was proved that the 
amount due McDonald was due him as wages as a clerk or 
salesman for said Dowe. The court granted the motion, 
dismissed the garnishment, &c., and appellants excepted. 
The ruling to which exception was reserved is now assigned 
for error. 

The act is as follows: 

“An act for the relief of laborers and employees. 

Sec. 1, Be it enacted by the general assembly of Alabama, 
That hereafter the wages of laborers and employees shall 
not be subject to garnishment or attachment, except for 
public dues. 

Sec. 2. Be it further enacted, That all laws and parts of 
laws contravening the provisions of this act, be and the 
same are hereby repealed. 

Approved, October 10, 1868.” 


Martin & Sayre, for appellants.—The plaintiffs’ judg- 
ment was obtained anterior to the passage of that law. 

The act exempts from garnishment the wages of laborers 
and employees, but prescribes no method by which the 
fact is to be ascertained that the money sought to be con- 
demned is the wages of a laborer oremployee. Two facts 
must exist, without the existence of which that law can 
not be operative: the party to whom the money is due 
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must be a laborer or employee; and it must be due as 
wages. 

No common law judge, in this State, has, without the 
consent of parties, the right or power to try or ascertain 
facts; that is the province of the jury. 

The fact that McDonald was a laborer or employee, or 
that the money due to him was for wages as such laborer 
or employee, does not appear by the answer of the gar- 
nishee, and only appears by the ex parte affidavit of 
McDonald. The judge had no right to ascertain those 
facts; an issue ought to have been made up, under the 
direction of the court, and submitted to a jury, in order 
that those facts might be legally ascertained. The action 
of the court in trying and granting said motion was, there- 
fore, erroneous. 

2. The act is unconstitutional. The constitution reads— 

“ Each law shall contain but one subject, which shall be 
clearly expressed in its title.” 

This clause must mean something ; and it is mandatory. 
Weaver v. Lapsley, 43 Ala. 228. 

Section 2883 provides that certain property shall be 
exempt from any legal process. The act of 1868 certainly 
amends or revises all those sections, and in order to ascer- 
tain how the law stands. it is necessary to examine the 
whole law of garnishment and exemption, as provided for 
in the Code. The whole Code must be examined, to ascer- 
tain what laws, or parts of laws, contravene the provisions 
of the act of 1868; and the very object of the constitu- 
tion would thus be evaded. 

3. At the time when appellants’ judgment was rendered, 
the wages of laborers and employees were liable for the 
payment of debts. By the act of 1868, that species of 
property was exempted from the payment of debts; and 
thus the obligation of the contract was impaired. No 
remedy was left to subject it to the payment of debts. 
Quackenbosh v. Danks, 1 Denio, 129; Hawthorne v. Calif, 
2 Wall. 10. 

4. The law contains two subjects.—32 Ill. 181. The ob- 
ject of the constitution was, that the legislature might be 
informed, by the title of the act, what was the subject 
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upon which they were called to legislate. The title of the 
act under consideration does not accomplish this purpose. 

The real subject legislated upon, was the exemption of 
wages of laborers and employees. No one could under- 
stand from the title that the subject of wages was to be 
affected by the proposed legislation. Under the same 
title, the same class of persons might have been exempted 
from militia or road duty, or from the payment of taxes. 
Such general words, used in the title of an act, if held to 
be sufficient, would take from that clause in the constitu- 
tion all its force. 


Graves & Ruka, contva.—It is a clear legal proposition, 
that every intendment must be made in favor of the con- 
stitutionality of a law.—ax parte Pollard, 40 Ala. “To 
warrant the court’s setting aside a law as unconstitutional, 
the case must be so clear that no reasonable doubt can be 
said to exist "—quoting Crane v. Meginnis, 1 Gill & John- 
son, 463. 

In answer to the first constitutional objection, to-wit, 
“The act contains more than one subject,” we refer to pp. 
98 and 99 in the opinion in Lx parte Pollard, 40 Ala., where 
it is said that “‘ The object of this constitutional provision 
was to prevent deception by the inclusion in a bill of mat- 
ter incongruous with the title.’ “The question must 
always be, whether taking from the title the subject, we 
can find anything in the bill which can not be referred to 
that subject ; and this must be free from all nice verbal 
criticism.” 

The act contains but one subject, and that is clearly set 
out in the caption, and unequivocally expressed in the act. 

In answer to the second objection, to-wit, that it is a re- 
vision or amendment, and therefore the whole law must be 
set out, we say, it is no revision or amendment; it is an 
independent act, as specified in its eaption. ‘‘ It merely re- 
peals laws contravening its provisions. It is nothing more 
than a repeal of laws in irreconcilable conflict. It was 
never intended by the constitution that every law which 
would affect some previous statute of variant provisions 
on the same subject, should set cut the statute or statutes 
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so affected, at full length. If it were so, it would be im- 
possible to legislate. Its prohibitions are directed against 
the practice of amending or revising laws by additions, or 
other alterations, which, without the presence of the origi- 
nal law, are usually unintelligible."-—EHx parte Pollard, 
40 Ala. 100. 

The third objection is, that the act impairs the obliga- 
tion of a contract. On this point, Mr. Chief Justice Mar- 
shall, in the case of Sturgess v. Crowninshield, 4 Wheaton, 
200, says: “Without impairing the obligation, the remedy 
may certainly be modified as the wisdom of the nation 
shall direct. Confinement of a debtor may be a punish- 
ment for not performing his contract, or may be allowed 
as a means of inducing him to perform it; but the State 
may refuse to inflict this punishment, or may withhold this 
means, and leave the contract in full force. Jmprisonment 
is no part of the contract, and simply to release the pris- 
oner does not impair its obligation.”—See, also, 8 Wheat. 
pp. 84, 86, Green v. Biddle ; Sedgwick on Stat. and Const, 
Law, pp. 643, 644, 645 ; Cooley’s Const. Lim. pp. 286, 287. 
“Nor is there any constitutional objection to those laws 
which except certain portions of a debtor’s property from 
execution, being so modified as to increase the exemptions, 
and the modifications made applicable to contracts pre- 
viously entered into.” —Ccoley Const. Lim. p. 287. 

Again, suppose that the legislature should enact that, 
hereafter no attachment shall issue, on the grounds “that 
the debtor is about fraudulently to dispose of his prop- 
erty”—would it be insisted that such act is unconstitutional 
on the grounds that it is an amendment of the attachment 
law, and therefore that the whole attachment law must be 
set out, on the ground that it impairs the obligation of 
contracts? We think not. 

Then, it is not obnoxious on the ground that it is class 
legislation ; for the act is general in its application through- 
out the State, and is therefore denominated a general law. 
Cooley’s Constitutional Limitations, p. 390. 


B. F. SAFFOLD, J.—The question at issue between the 
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parties is, whether the wages of a clerk in a store is sub- 
ject to garnishment in the hands of his employer. 

An act of the legislature, approved October 10, 1868, 
provides that the wages of laborers and employees shall 
not be subject to garnishment or attachment, except for 
public dues. 

This act is not unconstitutional on the ground of embrac- 
ing more subjects than one, and was in force at the time of 
the trial. A clerk employed as salesman is within its 
provisions. 

The judgmert is affirmed. 





BIBB vs. JANNEY, GarnisHEE, &c. 


[GARNISHMENT ; WAGES ; WAIVER OF EXEMPTION. } 


1. Waiver of exemption of wages from process of garnishment; presump- 
tion of.—Where one draws a bill of exchange upon his employer, who 
only owes him for wages, the presumption is that, in that instance, he 
waives his right of exemption before acceptance. 

2. Garnishee ; payment by when not a defense.—If a garnishee, after service 
of garnishment, pay the defendant money, he cannot defend against 
the plaintiff on the ground that it was cxempt as wages, when it is 
shown that the defendant had waived his right of exemption, though 
no notice of the waiver had been given to him, 


AppEAL from City Court of Montgomery. 
Tried before Hon. Joun D. CuNNINGHAM. 


THE plaintiff, W. J. Bibb, had, at the January term, 1869, 
of the city court of Montgomery, recovered a judgment for 
$305 75, against one John W. Martin ; and in this case, at 
the February term, 1870, of said court, sought a judgment 
against A. A. Janney, garnishee, as debtor of said John 
W. Martin. 

22 
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The plaintiff introduced in evidence the written answer 
of said garnishee, filed February 19, 1869, in which there 
was a suggestion of the claim of one William Heaford toa 
due bill given by the garnishee to the defendant for wages 
due the latter to the date of said due bill, December 7, 
1868 ; which claim was duly propounded by said Heaford, 
and sustained by verdict and judgment thereon. The said 
written answer further sets forth an indebtedness of $79 25, 
for wages due the defendant as a laborer and e-nployee of 
the garnishee, from the date of said due bill, December 7, 
1868, to the date of said written answer, February 19, 1869. 
The garnishee further answered orally, on the 25th of 
March, 1870, that the defendant was still in his employ as 
laborer, and had been from the date of his written answer, 
February 19, 1869, to the date of said oral answer ; and 
that during that period, with the exception of Sundays and 
one week, the defendant had earned wages at the rate of 
four dollars per day. 

The garnishee also testified that at the time the bill of 
exchange was drawn upon him by the defendant, upon 
which plaintiff had recovered said judgment, that he owed 
the defendant only for wages, and had never been indebted 
to the defendant for anything but wages as laborer and 
employee; and that since the service upon him of the writ 
of garnishment, and without being discharged as garnishee, 
he had paid defendant all that he owed him for wages ex- 
cept fifty dollars, which was still due, the defendant having 
claimed said wages of garnishee as being exempt from pro- 
cess of garnishment. 

The plaintiff being introduced as a witness, was asked to 
state the circumstances attending the drawing of the bill 
of exchange, upon which he had recovered judgment 
against the defendant Martin, and upon what fund said bill 
was drawn. The garnishee objected to this question, and 
insisted that if it were allowed, he might introduce testi- 
mony to show that said bill was drawn without a consider- 
ation. The plaintiff stated, as the object of said question, 
that he expected to show that the fund drawn upon in the 
bill by the defendant was the identical fund sought to be 
subjected by the present garnishment suit to the payment 
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of said bill ; and that he proposed to introduce this fact as 
tending to establish a waiver by the defendant of the ex- 
emption from process of garnishment of the fund drawn 
upon. The court allowed the question to be asked; and 
in response thereto the plaintiff testified, that said bill was 
drawn by defendant on the garnishee, A. A. Janney, paya- 
ble to one M. V. Raley, and by said Raley indorsed to 
plaintiff in defendant’s presence ; that at the time said bill 
was so drawn and indorsed to plaintiff, defendant told plain- 
tiff not to present the same to the drawee, and garnishee, 
A. A. Janney, immediately, as the said A. A. Janney did 
not at that time owe the defendant a sufficient sum to pay 
said bill. 

The defendant, John W. Martin, as a witness for the gar- 
nishee, was asked whether, at the time he drew said bill, 
he owed the plaintiff or the payee thereof, M. V. Raley, 
anything ; and whether he had made any payment on said 
bill. ‘The plaintiff objected to this question, as tending to 
impeach collaterally the plaintiff’s judgment. The gar- 
nishee insisted upon the question, upon the ground that 
the answer thereto would tend to show that the defendant, 
in drawing said bill, had not thereby waived the statutory 
exemption of his wages. The court allowed the question, 
and the plaintiff excepted. In answer thereto, the defend- 
ant testified that he did not, at the time of the drawing of 
said bill, owe either the plaintiff or the payee of said bill 
anything; and that at said time, and before the judgment 
in favor of plaintiff on said bill, he handed to the payee of 
said bill, M. V. Raley, two hundred dollars, which he saw 
said Raley pay over to plaintiff; and that he, the defend- 
ant, considered said two hundred dollars a payment on said 
bill. On cross examination, the defendant corroborated 
the testimony of the plaintiff as to the circumstances 
attending the drawing of said bill, and stated that said bill 
was drawn upon his wages due him from the garnishee, A. 
A. Janney, and that he claimed said wages of said Janney 
as being exempt from the process of garnishment. 

The foregoing is the substance of the testimony, as set 
forth in the bill of exceptions. 

The plaintiff, in addition to other charges which were 
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given by the court below, and excepted to by garnishee, 
and which are not necessary to be further noticed, asked 
the court below, in writing, to charge the jury, “that, if the 
garnishee made payment to the defendant of the amount 
he owed the defendant, after the service of the writ of gar- 
nishment, and without being discharged by the court, the 
making of said payment after the service of said writ was at 
the garnishee’s risk ; and that the garnishee could not plead 
such payment.” The court refused to give this charge, 
and the plaintiff excepted. 

At the request of the garnishee, the court charged the 
jury, “that if the jury believe, from the evidence, that the 
only debt due from the garnishee is for wages of defend- 
ant as laborer in his employ, and that said defendant has 
notified said garnishee that he, the defendant, claims said 
wages as exempt from legal process under the statute, and 
the garnishee upon said notice of exemption from the de- 
fendant, has paid over said wages to the defendant, they 
must find for the garnishee to the extent of such payment, 
unless the proof shows that the defendant waived his stat- 
utory exemption of such wages, in favor of the plaintiff 
Bibb, and that the garnishee was notified of such waiver be- 
fore payment of such wages to the defendant.” 

The plaintiff excepted to the ruling of the court in giving 
the above charge, and, on appeal to this court, assigned 
the same as error, together with the other rulings of the 
court excepted to by him, as above stated. 


L. A. SHaveEr, for appellant.—1. The court below erred 
in permitting the attorneys for the garnishee to ask the 
defendant the question, ‘‘ whether, at the time of the draw- 
ing of the bill of exchange upon which the plaintiff had 
judgment, he, the defendant, owed the plaintiff or the payee 
of said bill anything.” The fact of the indebtedness of the 
defendant to the plaintiff on said bill was res judicata, and 
could not be collaterally inquired into in a proceeding to 
subject funds in the hands of garnishee to the payment of 
said indebtedness. This question was not admissible to 
show that the defendant had not waived the statutory ex- 
emption of his wages from process of garnishment. The 
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question of indebted or not indebted, if it could be inquired 
into collaterally after judgment, had no bearing upon the 
question of waiver. The question of the plaintiff as to the 
circumstances attending the drawing, and upon what fund 
said bill of exchange was drawn, was necessary to show a 
waiver of the statutory exemption of the fund drawn upon 
from process of garnishment ; and did not authorize the 
said question asked by the counsel for the garnishee and 
admitted by the court. 

2. The court below erred in refusing the last charge 
asked by the plaintiff, to-wit: “If the garnishee made pay- 
ment to the defendant of the amount he owed the defend- 
ant, after the service of the writ of garnishment, and with- 
out being discharged, the making of said payment after 
the service of said writ, and without being discharged by 
the court, was at his risk, and he could not set up such 
payment.” After the service of a writ of garnishment, and 
until the discharge of the garnishee, the funds of the 
defendant in the hands of the garnishee are in custodia 
legii, and the garnishee becomes the mere agent of the 
court for the holding of the funds, until discharged by the 
court or ordered to pay over said funds to the plaintiff.— 
See Drake on Attachment, § 453, top of page. If, after the 
sel vice of the writ of attachment, the garnishee make pay- 
ment to the defendant in the main suit, this payment is at 
the garnishee’s own risk, and the fact of payment cannot 
affect the garnishee’s liability in any manner. The very 
meaning of the word “ garnishment ”—-“warning ”—shows 
that such is the law. The fact that the defendant claimed 
his wages of garnishee, as being exempt under the statute 
from process of garnishment, does not protect the gar- 
nishee from liability, if it appear that the defendant had 
waived that exemption, and was estopped from pleading it. 

3. The court below erred in giving the charge asked by 
the counsel for the garnishee. That charge goes too far 
in requiring that the garnishee shall have notice of the wat- 
ver. The garnishment—“ warning ”—is all the notice nec- 
essary. No further notice can be required by garnishee. 
If, after service of a writ of garnishment, he make pay- 
ment, he does so at his own risk. The mere fact of pay- 
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ment by garnishee to defendant has no bearing upon the 
question of liability. The sole question for the jury in this 
case was, has or has not the defendant waived the statutory 
exemption of his wages ? 

4, A party entitled to a benefit by virtue of a law may, 
at his option, waive or part with that benefit. The stat- 
utes exempting certain property from levy and sale under 
execution, and certain funds from process of garnishment, 
are not intended to take, and do not take, from the owner 
his control or power to dispose of that property or those 
funds. He may sell or mortgage such property, or draw 
upon such funds. Otherwise, these statutes would be 
always a restraint, and frequently a positive detriment, 
where they were designed only to protect. The exemption 
laws do not deprive parties entitled to their benefits of the 
power to contract concerning the exempted property.—See 
5 Ala. 740; 10 Ala. 276. 

5. If parties may waive the exemption of their exempted 
property, and dispose of the same, and have exercised this 
right for a valuable consideration, they are estopped from 
afterwards claiming the exemption of said property. A 
contract made for the disposition of exempted property is 
as sacred and binding as any other contract. 

6. Is the drawing of a bill of exchange for a valuable con- 
sideration upon wages due the drawer, a waiver of their ex- 
emption? Itis. A bill of exchange is more than an order. 
An order, after being drawn, is revocable by the drawer, but 
a bill of exchange is an absolute and irrevocable appropria- 
tion by the drawer of the fund drawn upon to the payment 
of the bill; it is in the nature of a sale or assignment.—See 
Chitty on Bills, 1 and 2, 214; Story on Bills, bot, p, 14, 
§ 13; Edwards on Bills and Pro. Notes, top p. 44. 

7. This sale, assignment or appropriation, is absolute and 
irrevocable, so far as the drawer is concerned, before ac- 
ceptance.—See Chitty on Bills, pp. 1, 2, 214; Edwards on 
Bills and Notes, 44. 

8, That Martin, the defendant in the main suit, drew the 
bill upon which the plaintiff has judgment, for a valuable 
consideration, is res judicata—settled by verdict of a jury 
and judgment thereon—and can not here be enquired into. 
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That Martin, the defendant, drew the said bill upon his 
wages, is testified to by Martin himself and all the wit- 
nesses. That he drew not only upon his wages then (at 
the time of the drawing ) due, but upon wages to accrue 
afterwards, is shown by the fact, testified to by him, that 
he told the plaintiff not to present said bill to the drawee 
immediately, as a sufficiency of his wages was not then 
due to meet said bill. After the satisfaction of the claim 
of one Heaford, the garnishee’s answers show a further 
indebtedness of $79 25 to date of written answer, Feb- 
ruary i9th, 1869, and an indebtedness of $4 00 per diem, 
Sundays and one week excepted, from February 19th, 1869, 
to March 25th, 1870, making an amount largely more than 
sufficient to satisfy plaintiff’s judgment, both as to debt 
and costs. 

Appellant insists that he was entitled to a verdict and 
judgment, upon the law and the foregoing state of facts, 
against the appellee, A. A. Janney, for $303 75, (the 
amount of his judgment against defendant,) with interest 
thereon from its rendition, and for costs. 

The exemption law has no operation in this case, the 
exempted funds having been sold or assigned for a valu- 
able consideration. 








Watts & Troy, contra.—l. The first exception was not 
well taken. Itis clear that the question and the answer 
to it tended to show that by drawing the bill of exchange, 
Martin did not waive his right to claim his wages as ex- 
empt from the process. 

The court had first permitted the plaintiff to prove that 
Martin drew the bill of exchange on Janney, and the cir- 
cumstances attending it, with the view of showing that he 
thereby waived his right to have his wages exempt. This 
question and answer certainly tended to rebut the plain- 
tiff’s testimony, by showing that a part, at least, of the 
bill of exchange had been paid, and to that extent, at 
least, there could be no lien, by agreement or otherwise, 


on the wages. 
The drawing of the bil] on Janney certainly could not 
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be considered a waiver of the right of the defendant, 
Martin, to have his future wages exempt. 

2. If the wages of the laborer were not subject to gar- 
nishment, the employer (the garnishee ) had the right to 
pay the laborer, notwithstanding the garnishment. In 
paying, the garnishee took the risk. The charge given 
was certainly correct, and the charge asked by plaintiff 
should certainly have been refused. 

If the pendency of the garnishment could prevent the 
employer from paying wages to the laborer, the law would 
be little more than worthless. The object of the law in 
exempting the wages of a laborer from garnishment, or 
other legal process, was to enable the laborer to eat and 
to support his family.—See Acts of 1868, p. 249. These 
wages all accrued after the passage of the act. It was 
clearly proven that Martin was a laborer for the garnishee. 
The act, then, declares that his wages “ shall not be subject 
to garnishment or attachment.” 


B. F. SAFFOLD, J.—The judgment in favor of the 
garnishee for the amount of the due bill given by Martin 
to Heaford, of which the garnishee had notice before ser- 
vice of the garnishment, is correct. 

The drawing of the biil of exchange on Janney, if not 
an absolute appropriation of the money due by him to the 
drawer, was at least a waiver of its exemption from appli- 
cation to his debts, under legal process. Otherwise, it 
would open a door to fraud, and create distrust, which 
often would be as damaging to the debtor as to the credi- 
tor. What else can the debtor mean by drawing on his 
wages, than to declare to the person with whom he deals 
that he will not assert any existing right he may have to 
the funds, to the prejudice of his creditor, from whom he 
is then receiving a valuable equivalent ? 

The judgment of the plaintiff against the defendant is 
conclusive of his indebtedness at its date for the amount 
as ascertained by it; and also, that he owed not less than 
that amount at the commencement of the suit. With this 
matter the garnishee had nothing todo. We do not see 
how proof that at the time the bill was drawn, the drawer 
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was not indebted to the payee or the indorsee, can support 
his claim that he did not waive his right of exemption to 
his wages in the hands of the garnishee. 

If the garnishee, after the service of the garnishment, 
paid the defendant money to which he had waived his 
right of exemption in favor of the plaintiff, he did it on 
his own responsibility, because the garnishment was a 
warning to him of another’s claim to it in process of ad- 
judication. 

The charges and rulings of the city court are not in 
accord with this opinion. 

The judgment is reversed and the cause remanded. 





WILKINSON et au. vs. CHEATHAM EkT At. 


[BILL IN EQUITY TO ENJOIN SALE OF WIFE’S SEPARATE STATUTORY ESTATE, 
UNDER MORTGAGE EXECUTED BY HUSBAND AND WIFE TO SECURE A DEBT 
FOR MONEY BORROWED DURING COVERTURE, OSTENSIBLY FOR THE WIFE, 
BUT REALLY FOR THE USE OF THE HUSBAND. ] 


— 


. Married woman, without separate estate ; powers and disabilities of.—A 
married woman, in this State, without a separate estate, is under the 
disabilities of a feme covert at common law. Generally her contracts 
have no obligation, except for necessaries. She cannot become a tra- 
der, or engage in business and enter into contracts, as an unmarried 
woman, 

3. Same; statule regulating ‘‘ the separate estate of the wife;” force and 
effect of.—The statute of this State regulating “the separate estate 
of the wife” does not alter her powers in this respect, and clothe her 
with the capacities of a feme sole, or a “ free dealer,” in reference to her 
statutory separate estate, until after her husband, as her trustee, has 
been removed by decree of the chancellor, from the control of her stat- 
utory separate estate.—Revised Code, § 2384. 

3. Same; power of wife over, while husband continues trustee ; to what con- 

Jined.— Until the husband is so removed by the decree of the chancellor, 
the wife’s powers over her statutory separate estate are confined to the 
limits prescribed by the law of its creation. She may pay her debts 
contracted before marriage.—Revised Code, § 2370. She and her hus- 
band may sell her estate for re-investment, or to be used by the bus- 
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band for her benefit.— Revised Code, §§ 2373, 2374. She may burden 
it with the support of her tamily.—Revised Code, § 2376. She may 
dispose of it by will.—Revised Code, § 2378. And, on the removal of 
her husband, as her trustee, she may resume an absolute control over 
it as a feme sole-—Revised Code, § 2384, Beyond these powers, she 
cannot go, without resort to a court of equity.—Expressio unius exclusia 
alterius. ; 

4. Same; how wife cannot borrow money, while husband's trusteeship con- 
tinues.—A wife, living with her husband, cannot, during coverture, con- 
tract a debt in her own name for loaned money, and bind her statutory 
separate estate by a mortgage to secure the repayment of the money 
thus loaned, on her credit, save for the purposes named in the statute, 
and in the manner therein required. 

5. Separate estate of a married woman, is a trust estate ; ehancery, on proper 
application, will interpose to direct trustee in management of.—The stat- 
utory separate estate of the wife is a trust vested in the husband as her 
trustee, and a court of equity will interpose, when necessary, to direct 
the husband in the management of the same, when the powers be. 
stowed by the statute creating such estate fail to be sufficient, or the 
protection and preservation of the estate for the wife’s benefit may re- 
quire it. 


APPEAL from Chancery Court of Montgomery. 
Tried before Hon. Adam C. FELDER. 


Tue facts are sufficiently stated in the opinion. 


Watts & Troy and Cuttron & THortnaTon, for appellant. 
Rice, SEMPLE & GOLDTHWAITE, cortra. 


[Although careful search has been made for the briefs 
in this case, the Reporter has been unable to obtain them. ] 


PETERS, J.—This is a bill filed by a married woman, 
by her next friend, against her husband and her and his 
mortgagee and the assignee of such mortgagee, to enjoin a 
sale of her statutory separate estate, mortgaged by her and 
her husband to secure the payment of a debt purporting to 
be contracted by the wife for a loan of two thousand dol- 
lars to her after her marriage. The sale was enjoined by 
the chancellor below, and the defendants in that court 
bring the case here by appeal, and assign the chancellor’s 
decree for error. 

No notice is taken, in this opinion, of the common law 
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and equity powers of a married woman to make contracts 
in reference to her separate estate at common law ; because 
itis presumed that the law governing such estates has 
nothing to do with this estate, which is strictly a statutory 
estate, such as was unknown at common law, and it is to 
be governed solely by the statute creating and regulat- 
ing it. 

The correctness of the chancellor’s decree, in this case, 
depends upon the construction of the law of Alabama gov- 
erning “the separate estate of the wife.”—Revised Code, 
§§ 2370 to 2888, both inclusive. This important statute 
was not intended to operate upon the contract of marriage, 
but to place the wife’s estate upon a basis hitherto un- 
known to our jurisprudence. It was intended to enlarge 
the powers over it after her marriage, to a certain limit, 
and to restrain and circumscribe the powers of the hus- 
band for her protection; for, had she been able to protect 
herself, there would have been no necessity for such a law. 
The statute was not intended so to operate upon her as to 
make her a feme sole, or a “ free dealer,” and to enable her 
to do business on her own account, as if she had never 
been married. But so far as her property is concerned, it 
was intended to modify her marital powers over it in con- 
nection with her husband ; and it defines alike her control 
over it during her coverture, and her power over it after 
the marriage has terminated, and also the right of her hus- 
band as her trustee. This creates a peculiar statutory 
estate, to be held, controlled, and conveyed in the manner 
and for the purposes the statute has directed. It is not a 
law modifying the common law rights of the wife, as wife, 
but it is a new rule which wholly displaces the common 
law in reference to her title to her estate and her power to 
dispose of it. It is a trust estate in the hands of her hus- 
band, “as her trustee,” for her use, to be held and dis- 
posed of as the statute prescribes. Separated from her 
estate, the wife is still a married woman, under all the dis- 
abilities of coverture, save so far as these disabilities are 
modified by the statute. But, connected with her estate, 
her powers over it are only such as the statute bestows. 
As a trust estate, the husband may be aided by the extra- 
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ordinary powers of a court of chancery to direct him in its 
management, or the wife in its protection, under such exi- 
gencies as may require such an interference. But neither 
the husband, nor the wife, nor both together, without the 
aid of a court of chancery, can deal with the estate thus 
created, otherwise than the law of its creation may per- 
mit. The coverture of the wife merges her capacity to 
make contracts generally in the husband, except in such 
cases as the statute enables her to deal with her own prop- 
erty. —2 Story Eq. §§ 1370, 1367; Cannel v. Buckle, 2 P. 
Williams, 243, 244; 1 Bla. Com. 442, 443. She cannot 
deal by contract with her husband, nor with others, except 
to the extent and in the manner prescribed by the statute. 
She may receive property, but she cannot sell it, except in 
the way and for the purpose prescribed by law.— Goree v. 
Walthall, Adm’r, January Term, 1870; Revised Code, 
§§ 2371, 2384. In the case of Bibb v. Pope, 43 Ala. 190, it — 
is said, “The sale that the wife and her husband are per- 
| mitted to make without the aid of chancery, is only such a 
| sale as is mentioned in the act; that is, a sale for the pur- 
| pose of re-investing the proceeds in other property, which 
is also the separate estate of the wife, or for the support of 
the family.”—p. 200. To this it may be added, that they 
may sell it to pay the wife’s debts contracted before mar- 
riage ; (Rev. Code, § 2370 ;) or the proceeds to be used by . 
| the husband in such manner as is most beneficial for the 
| wife.—Rev. Code, § 2374. The wife may also dispose of 
F her statutory separate estate by will, but she has not the 
powers of a feme sole over it, until the husband has been 
removed by decree of the chancellor, on a proceeding for 
that purpose in a court of equity.—Rev. Code, $$ 2378, 
2384. Undoubtedly, a court of chancery will aid the hus- 
band and the wife in the proper administration of her stat- 
utory separate estate. Under our system a married wo- 
man is, in a great degree, a ward of chancery, and her 
estate is a trust estate. In such a case, courts of equity 
have a peculiar jurisdiction over her and her estate, which 
will always be exercised for her protection and the preser- 
vation of her estate.—2 Story Eq. §§ 1327, 1366, 960, 961; 
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Revised Code, § 2372; Marsh v. Marsh, Admn’r, et al., 
43 Ala. 677. 

The statute does not make the wife a trader in general, 
with powers to enter into all kinds of contracts touching 
her separate estate, and to bind herself as a feme sole. 
Without a statutory separate estate, she would be under 
all her common law disabilities, as to making contracts of 
any kind; so that her power to make contracts at all, 
grows out of her connection with her separate estate. 
When this is gone, her power to make contracts is gone 
also. Then, her statutory separate estate being the crea- 
ture of the statute, her powers over it are also derived from 
the statute. These are,—the power to pay her debts con- 
tracted before marriage, the power to sell it for re-invest- 
ment or to be used by the husband for her benefit; the 
power to subject it to the burden of the support of her 
family ; the power to dispose of it by her will; and the 
power to resume the absolute control of it, as a /eme sole, 
‘on the removal of her husband as her trustee, by decree of 
the chancellor on a proceeding for that purpose, in a court 
of Equity.—Rev. Code, §§ 2370, 2373, 2374, 2376, 2378, 
2383, 2384. Here the statutory powers of the wife end; 
and over such an estate she has no others. Her estate is 
wholly statutory and her powers over it are wholly statutory. 
If she needs more she must resort to a court of chancery. 
_And these powers, thus given to her by the statute, are, 
wisely, all that are needed, and possibly, all that can be 
wisely bestowed upon her, unless the legislature shall 
abandon all idea of her protection, and the preservation of 
her estate. And it is not this that the legislature has been 
seeking to accomplish. Under the powerful control of the 
husband, the wife can hardly be said to be free. Swayed 
by the subtle influence of love and fear, she has nothing 
that she would willingly deny him. Knowing this, a wise 
and humane legislation has attempted to provide against 
its often fatal effects upon her estate. It has restrained 
both the husband and wife to limited and well marked 
powers over her estate, so that neither he nor she shall 
waste it. She cannot therefore go into the market as a 
trader; she cannot make contracts, save as the statute 
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permits. For, personally, as a married woman, she has no 
such power to make contracts, except as this power is an 
incident belonging to her separate estate, and as it is given 
by express statutory grant in connection with her estate, 
But there is no power given by the statute to the wife to 
enter into contracts to borrow money, or to execute a 
montgage to secure the repayment of borrowed money. 
And it is not a power incident to her statutory separate 
estate. It does not therefore exist; because, unless it is 
an incident of the statutory estate, it does not belong to 
her, inasmuch as it does not belong to a married woman or 
wife without a separate estate. For, a married woman 
without such separate estate cannot make a contract for 
the loan of money, or any other valid contract, except per- 
haps to bind her husband for such necessaries as are suita- 
ble to her degree in life-—2 Kent, 146; Walker v. Laigh- 
ton, 11 Foster, 111; Calkins v. Long, 22 Barb. 97; Concord 
Bank v. Bellis, 10 Cush. 276; 1 Bla. Com. 442 and notes. 
The proofs in this case eminently illustrate the necessity 
of confining the powers of the husband and wife over her 
estate to the strict statutory limits. Her testimony in this 
case, which is not materially contradicted, shows that she 
was the unwilling instrument of the husband, who had 
negotiated the loan and procured it, in entering into the 
contract for the loan and the mortgage. The money was 
for him, and not for her; she did not need it, or take any 
active steps to obtain it. The husband was the sole nego- 
tiator, and the note and mortgage deed were prepared with- 
out consulting the wife, and she was placed in the position 
of principal debtor, when, in truth, she was but the surety 
for the husband, who had agreed to pay an enormous inter- 
est for the use of the money loaned ; and said interest was 
secured by the husbard’s own notes, given to Wilkinson 
for that purpose; and the husband, in the end, got the 
money and used it for his own purposes. The wife can 
not be protected from the grossest frauds and oppression, 
if the construction of the statute above contended for is 
abandoned. I therefore think that the construction put on 
this important law, by the learned chancellor, in his decree 
in the court below, was correct. It will be but a mockery 
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of the purpose of the legislature, to assume that this law is 
intended for the protection of married women, if such a 
transaction as this can be allowed to stand. It is against 
the policy of the statute, and under it any unscrupulous 
husband can make his wife sacrifice her separate estate to 
enable him to borrow money for himself in her name; thus 
giving facility to the accomplishment of the very evil which 
the statute was devised to prevent,—that is, the destruc- 
tion of the wife’s estate in conformity to the wishes of an 
improvident husband, without the slightest benefit to her. 
The law was not intended to permit, or to sanction, any 
such reckless and heartless confiscation of the wife’s estate, 
however skillfully it may have been devised. 

The decree of the chancellor in the court below is 
affirmed. The appellant will pay the costs of this appeal 
in this court and in the court below. 





CARTER vs. WANN. 


[ACTION AT LAW COMMENCED AFTER DEATH OF HUSBAND, AGAINST WIFE, TO 
ENFORCE LIABILITY OF HER SEPARATE STATUTORY ESTATE ON CONTRACTS FOR 
NECESSARIES, &C., FURNISHED DURING LIFE OF HUSBAND. } 


1. Married woman; for what purpose can not be sued after death of hus- 
band.—A married woman, after the death of her husband, can not be 
sued at law to enforce the liability of her separate statutory estate on 
contracts for articles of comfort and support of the household, fur- 
nished the family during the life of the husband, suitable to the degree 
and condition in life of the family, and for which the husband would 
be responsible at common law. 

2. Overruled case-—The case of Cunningham v. Fontaine, 25 Ala. 644, is 
overruled as to this point. 


AppraL from Circuit Court of Madison. 
The record does not give the name of the presiding 


judge. 
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All the facts necessary to a proper understanding of the 
question decided by the court, will be found in the opinion, 


Waker, Murpuey & WINTER, and CaBaniss & Warp, for 
appellant.—The action is brought under section 2376 of 
the Revised Code. That section renders the separate estate 
of the wife liable for articles of comfort suitable to her 
degree in life, &c., such liability to be enforced at law by 
action against husband and wife jointly, or against hus- 
band alone. 

The authority upon which the appellee relies to sustain 
his case, is Cunningham v. Fontaine, 25 Ala. 651. In that 
case, the learned justice held that the statute creates a 
liability on the part of the wife, and that the wife was jointly 
liable with the husband, and being so jointiy liable, the lia- 
bility survived to her. 

This opinion seems to be in direct opposition to the 
statute, which says the separate estate of the wife is liable. 
The statute seems to plainly attach the liability to the. 
estate, and not to the person. Without direct provisions to 
alter the common law, (and we insist there is no such pro- 
vision,) the appellant, being a feme covert, could make no 
contract of this character, and could therefore not be a 
joint obligor with her husband. The husband is the only 
party competent to make the contract, and the statute only 
provides that the separate estate of the wife shall be liable 
for certain of such contracts, such liability to be enforced 
in a way and manner prescribed by the statute creating 
the liability. If the wife could not be a joint obligor, the 
action, as such, could not survive against her. The sec- 
tion of the Code creating the liability, does not seek or 
attempt to create a joint liability upon husband and wife, 
or upon the wife, but simply and merely prescribes the 
mode and manner in which the liability against the separate 
estate may be and shall be enforced, and for what matter such 
liability shall attach, to-wit: for such articles of comfort, 
&c., for which the husband would be liable at common law. 

We think that the case of Cunningham v. Fontaine, supra, 
in so far as it relates to this point, is overruled in the case 
of Ravesies and Wife v. Stoddart & Co.,32 Ala. 603. This 
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opinion, from the evident care taken in its preparation, 
must be regarded as the ruling case in matters arising 
under it. That decision certainly more clearly maintains 
the statute than that of Cunningham v. Fontaine. 

The decision of Ravesies, supra, is clear that the statute 
does not create a personal liability upon the wife. The de- 
cision further establishes that a personal judgment against 
the husband must be rendered in such cases. The form pre- 
scribed in that decision, and the ruling itself, establishes 
that although the swit may be against husband and wife 
jointly, the judgment must be against the husband alone— 
the statute rendering the wife’s estate liable upon such 
judgment, but imperatively requiring such judgment prece- 
dent. 

Now, the wife was never liable, but her separate estate, 
and the separate estate could only be subjected by suit 
and judgment against the husband, and execution issued 
thereupon. The only party personally liable to the de- 
mand of the appellee, was the husband of the appellant, 
and appellee should have brought his suit against the per- 
sonal representative of the deceased husband. There was 
no privity between appellee and appellant, and the husband 
of appellant, the real and only personal debtor of appellee, 
may have satisfied such indebtedness, and the evidence 
thereof may be in the present possession of the represent- 
ative of such deceased husband. 

We think our view clearly maintained by the two sec- 
tions of the Code, (2376-7) and the construction put upon 
them in Ravesies and Wife, supra. No one can be sued 
upon a contract to which he is not a party. 

The appellant, a feme covert at the time the contract sued 
upon was entered into, was incompetent to make the contract, 
and hence could not be sued upon it. 


Watker, Brickett & Lewis, contra.—l. The death of 
the husband does not absolve the wife from suit at law to 
charge her separate statutory estate. The liability of the 
husband and wife, under the statute, is in the nature of a 
joint liability, surviving against the wife on the death of 


the husband.— Cunningham v. Fontaine, 25 Ala. 644. 
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2. The section of the Code, 2376, (1957) under which 
this suit was brought, is a substantial re-enactment of sec- 
tion 7 of the act of February 13,1850, securing to married 
women their separate estates —Pamph. Acts 1849-50, p. 
63. In Cunningham v. Fontaine, supra, the question pre- 
sented was, whether the surviving wife was suable at law 
under the 7th section of the act of 1850, for articles of 
family supply purchased during the life of the husband; 
and this court declared the cause of action survived against 
her, she having a statutory separate estate. The rule 
upon which this court has uniformly proceeded, is, that 
the re-enactment in the Code of a previous statute, must 
be taken as a legislative adoption of the judicial construc- 
tion it had received.—Duramus v. Harrison & Whitman, 
26 Ala. 326; Sartor v. Br. Bk. at Montgomery, 29 Ala. 353 ; 
Bank of Mobile v. Meaher & Co., 33 Ala. 622. 

3. None of the authorities cited by appellant affect the 
decision of the precise question as made in Cunningham v. 
Fontaine, supra. The case of Rodgers, Adm’r, v. Brazeale; 
34 Ala. 512, only decides that the personal representative 
of the deceased wife is not suable at law to charge her 
separate estate with the payment for supplies. The hus- 
band was in that case the survivor, and was suable on the 
joint liability created by the statute against husband and 
wife. It is a rule of the common law, operative in the ab- 
sence of statutory provisions, that if one of several jointly 
liable on a contract dies, the personal representative of 
the one so dying can not be sued at law on such contract, 
but is discharged from liability.—1 Chitty’s Pl. 50. Be- 
sides, under the decision in Ravesies v. Stoddart, 32 Ala. 
599, the suit against the married woman, to charge her 
statutory separate estate, raises something in the nature of 
a lien on the separate estate in favor of the creditor suing. 
No lien can arise by act of the law, in favor of one credi- 
tor over another, upon the estate of a deceased debtor. 
Of his estate the law favors equality of distribution 
amongst his creditors. Therefore it is, that the suit against 
the administrator of the wife could not be maintained. 
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PETERS, J.—The main question in this case is this: 
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Can the wife, after the death of the husband, be sued 
alone, in an action at law to enforce the liability of her 
separate estate on contracts for articles of comfort and 
support of the household, suitable to the degree and con- 
dition in life of the family, and for which the husband 
would be responsible at common law ? 

This question remains unsolved. No doubt the husband 
may be sued alone on such contracts, when the wife has a 
separate statutory estate; and no doubt the husband and 
wife may be sued jointly on like cause of action. This is 
according to the very words of the statute.—Rev. Code, 
§ 2376. The language of the Code is this: “ For all con- 
tracts for articles of comfort and support of the house- 
hold, suitable to the degree and condition in life of the 
family, and for which the husband would be responsible at 
common law, the separate estate of the wife is liable; to 
be enforced by action at law, against the husband alone, 
or against the husband and wife jointly.” 

“Tf suit is brought against the husband alone, upon 
such contract, and execution is returned “ not satisfied,” 
the separate estate of the wife may be sold, by order of 
the court, for the satisfaction of the judgment; ten days 
notice, in writing, being given to the wife, of the intended 
motion.” —Rev. Code, §§ 2376, 2377. 

In discussing this statute, Mr. Justice Walker, in deliv- 
ering the opinion of the court in the case of Rodgers’ 
Adm’r v. Brazeale, lays it down as a fundamental principle, 
that “these sections provide the only modes in which the 
separate estate of the wife may be subjected by action. 
The forms of redress designated for this purpose are— 
first, an action against the husband and wife jointly; 
second, an action against the husband alone, to be followed 
upon the return of the execution against him ‘no prop- 
erty found, by a motion against the wife, for an order to 
sell her separate estate to satisfy the judgment.”—34 Ala. 
512, 515, 516. In this case, the action at law was against 
the administrator of the wife’s estate, after death, and the 
court decided that “the plaintiff could not maintain the 
action.” This conclusion must have been reached on the 
grounds intimated in the opinion, that only those persons 
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could be sued’ at law who are designated in the statute, | 
and in the manner directed in the statute—that is, against 
the husband alone. or the husband and wife jointly ; or, 
that the liability was only against the wife’s separate 
estate, and not against her in her personal capacity. 
Under this construction, no action at law could have been 
maintained against the wife alone, during her husband’s 
life. She could only be sued jointly with him. This was 
her right under the statute. It is one of the incidents 
which the law attaches to the contract of marriage in this 
State, and the death of the husband does not forfeit it or 
impair it. 

Unless marriage is to be treated as a capture or a sub- 
jugation on the part of the wife, in favor of the husband 
and his creditors, she must be protected in all the immuni- 
ties which the marital contract brings her. And one of 
these immunities is, that the liability of her separate statu- 
tory estate to the payment of such claims as those here 
sued on, can not be enforced by action at law against her 
alone, but only in one of the two modes designated in the 
statute giving the remedy at law. The mode of the 
remedy is specific, and consequently exclusive, so far as 
an action at law is involved. 

The liability, and the form of its enforcement, are each 
given by the statute. Neither existed at common law. 
The words of the statute, then, limit both. All just con- 
struction confines the courts to this limit in both particu- 
lars; that is, to the extent of the liability and the form of 
the remedy. In this, the argument of the court in Cun- 
ningham v. Fontaine, 25 Ala. 644, goes beyond the safe 
limit of construction. It is an effort by the judiciary to 
add a proviso to the act which the legislature omitted. 
Except in this case, this important statute has always re- 
ceived a strict construction, and I think it best still to ad- 
here to it.— Bibb v. Pope, 43 Ala. 190; Alexander v. Sauls- 
bury, 37 Ala. 375; Warfield v. Ravesies and Wife, 38 Ala. 
518; Nation v. Roberts, 20 Ala. 544; Zackowski v. Jones, 
20 Ala. 189; Smith Com. p. 676, § 530. 

The complaint shows that the defendant, Mrs. Carter, 
was & married woman when the contracts on which the 
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suit was founded were entered into; that her husband was 
then alive, but has since died ; that she then had, and still 
has, a statutory separate estate; that the things supplied 
by the plaintiff were articles of comfort and support for 
the household, suitable to the degree and condition in life 
of the family, and for which the husband would be respon- 
sible at common law, and that the wife alone was sued 
after the death of the husband. Under such a state of 
facts, the action can not be maintained against the wife 
alone. 

In its present shape, the complaint does not show a suf- 
ficient cause of action against Mrs. Carter, the appellant. 
In such a ease, a reversal will be allowed.—EZmanuel v. 
Ketchum, 21 Ala. 257. 

Let the judgment of the court below be reversed and 
the cause remanded. 





SHIVER, Ex’r, vs. SHIVER Er At. 


[PROCEEDING TO SUBSTITUTE LOST RECORDS IN PROBATE COURT. ] 


1. Lost record; what proof sufficient to authorize substitution of.—On & 
proceeding to supply a lost record by substitution, under the statute, 
proof which shows that the original once existed, and its contents ; that 
the court house in which such record was kept had, subsequently to 
the filing of such record, been burned down, and that said original 
record, after diligent search, cannot be found, and that the copy pro- 
posed to be substituted is a substantial copy of the original, and does 
not contradict the portion of the record undestroyed, is sufficiently 
satisfactory to allow the substitution. 

2. Same; judgment of court below on substitution. &c., may be corrected.—In 
such proceeding, the judgment of the court below upon the force and 
effect of the evidence, may be reviewed in the appellate court, and cor- 
rected if erroneous, 


APppEAL from Circuit Court of Coffee. 
Tried before W. C. Oarzs, Esq., an attorney of the Court, 
und ersection 758 of the Code. 














350 FORTY-FIFTH ALABAMA. 





Shiver, Ex’r, v. Shiver et al. 





On the hearing of the petition of the appellant, Shiver, 
in the probate court, to substitute certain lost records, &e., 
that court refused to allow the substitution, dismissed the 
petition, and taxed the petitioner with costs ; and the evi- 
dence having been made part of the record by bill of excep- 
tions, Shiver appealed to the circuit court. The errors 
assigned in the circuit court were, that the court below 
“erred in dismissing the application and in refusing to 
allow substitution to be made.” ‘The circuit court, being 
of opinion that no question of law was raised by the assign- 
ment, held that “it could no more revise the action of the 
court below than it could the verdict of a jury,” and there- 
fore affirmed the judgment of the probate court. 

All the material facts bearing on the case will be found 
in the opinion. 


W. D. Roserts, for appellant. 
G. T. YELVERTON, contra. 


[No briefs came into Reporter’s hands.] 


PETERS, J.—This is a suit instituted under our stat- 
utes to substitute the petition in a proceeding in the court 
of probate of Coffee county, alleged to have been filed ip 
said probate court in an application for the sale of lands 
by an executor, for the payment of the debts of the de- 
ceased, when there was no power given by the will to make 
such sale; which petition is alleged to have been recorded, 
and the record subsequently destroyed by the burning of 
the court house in which the records of said court were 
kept. This law is in these words: “If the records of any 
judicial proceeding, suit, judgment, or decree, of any jus- 
tice’s, circuit, or chancery court in this State, or any part 
thereof, has been or may hereafter be lost, burned, or oth- 
erwise destroyed, the same shall be substituted by order of 
such court, upon the best evidence that can be adduced, 
and which shall be satisfactory to the court, of the former 
existence and contents of such judgment or decree; and 
when substituted shall have the same force and effect with 
the original judgment or decree.’—Rev. Code, § 648. This 
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enactment is the first sections of the acts of January 18, 
1866, and of February 19, 1867.—Pamph. Acts, 1866-67, 
pp. 48, 593. By the fifth section of the former act, the 
same authority to substitute lost records is conferred upon 
the judges of probate in this State-—Rev. Code, § 652. 
And from the judgments rendered on such applications, an 
appeal is given to the supreme court, as in other cases. 
Rev. Code, § 651. In this case, the judge of probate of 
Coffee county, on account of his having been counsel for 
the executor, the applicant in this case, and thinking him- 
self incompetent to sit and preside in the trial of the same, 
for this reason, referred the matter to the register of the 
chancery court of said county, to adjudicate the same in 
his stead.—Rev. Code, §§ 635, 808, 2302, 2303. On the 
hearing before the register, as probate judge, he refused 
to allow the substitution, and dismissed the application, 
and taxed the petitioner with the costs. From this judg- 
ment of the register, as probate judge, the petitioner, Shiv- 
er, executor, appealed to the circuit court of said county 
of Coffee.—Rev. Code, § 2247. In the circuit court, the 
judgment of the probate court was affirmed. From this 
judgment of affirmance said petitioner appealed to this 
court.—Rev. Code, 3485. And the judgment of affirmance 
in said circuit court is here assigned for error. 

On the trial in the probate court, as the bill of excep- 
tions shows, the applicant, Shiver, “proved by B. W. 
Starke that he was the attorney for Samuel Shiver, ex- 
ecutor, in the management of the estate of Jacob Shiver, 
deceased ; that he drafted and prepared a petition for the 
sale of the real estate belonging to said Jacob Shiver, de- 
ceased, for the applicant, said Samuel Shiver, on the 3d 
day of January, 1801; that said petition was verified by the 
affidavit of applicant, and filed in the office with the judge 
of probate for Coffee county, for the purpose of obtaining 
an order from the said court of probate for the sale of said 
real estate, on the 3d day of January, 1861; that the peti- 
tion set out by plaintiff in this motion is a copy in sub- 
stance and form of the petition filed by witness, as attor- 
ney as aforesaid for plaintiff, in the office of said probate 
court, on the 3d day of January, 1861.” It was further 
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rroved “that said witness was elected judge of the probate 
court of Coffee county in May, 1862, and became custo- 
dian of the books, papers and records of said court, and 
continued to have the custody of all the papers and records 
of said office, until the 4th of August, 1868; that during 
the time he was the custodian of the books, papers, and 
records of said office of probate, the court house, with a 
large number of the books, papers, and records of said of- 
fice, were destroyed by fire.” It was also proved “ that 
diligent search for said petition had been made since the 
burning of said court house, and said petition could not be 
found in the office of said probate court.” It was also 
“proved” “that said original petition was not then in said 
office, nor upon the records of said court not destroyed.” 
It was also “ proved,” from an order of said probate court, 
still of record therein, that such a petition as that alleged 
to be destroyed had been filed in said court on the 3d day 
of January, 1861, and a day was set for the hearing thereof, 
and notice ordered to be given to the devisees and heirs of 
said deceased. This order is regular, and fully describes 
the parties interested in the sale of said lands, and the 
grounds upon which said sale was asked. A second order 
was also read from the records of said probate court, which 
was granted on the 28th day of January, 1861, from which 
it appeared that a petition had been filed for the sale of 
the lands named in the petition sought to be substituted, in 
the matter of the same estate, and between the same parties; 
and that a decree for the sale of said lands had been made 
as asked in said petition. This order and decree also 
seemed to be full and regular, and to contain all the aver- 
ments that were necessary to justify such decree. These 
orders and the petition sought to be substituted, for that 
which had been lost or destroyed, perfectly corresponded 
in all their essential particulars. There was no evidence 
offered by the defendants in the application for the pro- 
posed substitution, and the foregoing contains all that was 
material which was offered by the applicant in support of 
his proceeding to make the substitution he desired. The 
evidence in the probate court, and in the circuit court, was 
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the same. It had been made a part of the record by bill 
of exceptions in the probate court. 

The application or petition for the sale of lands is an 
essential part of the proceedings, in order to give the court 
jurisdiction.—Rev. Code, §§ 2222, 2079, 2080, 2081, 2082, 
2083, 2086; Satcher v. Satcher’s Adm’r, 41 Ala. 26, 39. It ~ 
is a part of the record, and when lost or destroyed it may 
be substituted, upon sufficient proof. It needs only a sub- 
stantial copy of the record intended to be enrolled, to jus- 
tify the court in allowing its substitution.—Adkinson v. 
Keel, 25 Ala. 551. It must also be consistent with the por- 
tion of the record remaining undestroyed.— Bishop’s Heirs 
v. Hampton, 19 Ala. 792. That is the case here. 

The bill of exceptions here shows that the copy of the 
petition sought to be substituted was “ proved” to be a 
substantial copy of that which had been lost or destroyed, 
and it was also proved that the original had been lost or 
destroyed. <A fact “proved” is a fact established by the 
evidence so as to put its certainty beyond reasonable contro- 
versy. Such evidence ought to be satisfactory to the court. 
When this is the case, the law commands that the copy “shall 
be substituted by order of the court” for that which has been 
lost or destroyed, where all the evidence adduced at the 
trial is shown in the bill of exceptions, and it appears that 
the court below has mistaken its force, and denied to it its 
legitimate effect ; in such a proceeding as this, it is error. 

In this case, the evidence adduced was quite sufficient to 
have justified the allowance of the order for the substitu- 
tion asked in appellant’s petition in the conrt of probate ; 
and the substitution ought to have been allowed upon the 
evidence adduced. 

It is, therefore, the order and judgment of this court, 
that the judgment of affirmance rendered in this cause by the 
said circuit court of Coffee county in this State, at the 
spring term thereof, in the year 1570, be reversed, and that 
this cause be remanded to said circuit court. And it is 
further ordered and adjudged by this court, that said cir- 
cuit court reverse its said judgment of affirmance of said 
judgment of said court of probate of said county of Coffee, 
and remand this cause to said cour» of probate of said 
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county of Coffee, for a new trial, in conformity with this 
opinion. The appellees will pay the costs of this appeal 
in this court, in said circuit court, and in said court of pro- 


bate.—Rev. Code, § 650. 





ROBINSON vs. RICHARDS. 


[ACTION OF DETINUE TO RECOVER MULES.] 


1. Detinue; for what, judgment must be rendered.—In detinue, there is no 
option of delivering up the property or paying the value. On the con-* 
trary, the judgment and execution are absolutely for the restoration of 
the property, if the same can be found, together with the damages and 
costs ; and only in the alternative as to the value, in case the property 
should be destroyed or eloigned. 

2. Damages.—The damages go with the recovery, whether of the property 
or its alternate value. 

3. Judgment; when will be amended in supreme court.—Where the verdict 
is right, the judgment will be amended from matter apparent on the 
record. 


AppEAL from Circuit Court of Lowndes. 
Tried before Hon. Jas. Q Smiru. 


TuHIs was an action cf detinue, commenced by the appel- 
lant, M. O. Robinson, against the appellee, Aaron Rich- 
ards, to recover the mules. Appellant having made the 
statutory affidavit and bond, the sheriff took into his pos- 
session two mules sued for; and appellee failing to give 
bond within the time prescribed by law, the mules were 
delivered to the appellant. 

On the trial of the cause, the jury rendered a verdict in 
favor of the appellee, assessing the value of each mule sep- 
arately, together with damages for their detention. The 
court, on this verdict, rendered judgment “ that defendant 
(appellee) recover of plaintiff (appellant) the property sued 
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for, or the value as assessed, at his election, and also the 
damages as assessed, together with costs, &c,” 

There was no bill of exceptions, and the appellant brings 
the case here on the record, and assigns as error “the 
judgment rendered in this cause, as shown by the record.” 


J. F. Criements, and WitiiamMson & Firzpatrick, for 
appellant.—1. It is only necessary to look at the conse- 
quences of this judgment upon the riglits of the sureties on 
the detinue bond, and the condition of the bond ‘as re- 
quired by section 2594, to make manifest its error. The 
bond gives the right to the sureties to deliver the property 
within thirty days after judgment, to discharge their obli- 
gation, except as to damages for detention and costs of suit. 
The judgment deprives them of this right, by giving to the 
successful defendant the right to reject the property, when 
tendered within thirty days after judgment. 

2. The plaintiff in a detinue suit, if successful, had no 
right at common law to elect to take the damages instead 
of the specific property. He could demand the property 
by writ of distringas, but he never had the right to refuse 
the property when tendered, and make his election for the 
damages. The defendant, under the Code, has the same, 
and no more than the same, right, if successful, than the 
successful plaintiff had atcommon law. This judgment de- 
prives the plaintiff of a right given him by statute, to pro- 
tect his sureties by the delivery of the property.— Wittick’s 
Adm’r v. Keiffer, 31 Ala. 197; 1 Chit. Pl. 124; Haynes v. 
Crutchfield, 7 Ala.189; Glasscock v. Hayes, 4 Dun. (Ky.) 58. 

3. The right to have the specific property on the one 
side, and to delivering the same on the other, were equal 
rights in favor of plaintiff and defendant respectively. The 
objection urged to this view by the appellee, that in the 
event of the destruction or injury of the property, pending 
the suit, the party recovering would be without remedy, 
unless he could elect to take the assessed value, is not well 
taken ; because, in the event of destruction of the prop- 
erty, the defendant being unable to deliver it, the only rem- 
edy is to have the assessed value; and as to any decrease 
of value by usual wear and tear, the damages for detention 
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cover it; and for any damage caused by the fault or neg- 
lect of the party in possession, he would be liable in an 
action on the case.— Glasscock v. Hayes, 4 Dune. (Ky.) 58, 

4. It is urged that, although the judgment is erroneous, 
as the verdict is sufficient there should be no reversal, but 
a correct judgment rendered by this court. A judgment 
of this court amending and confirming an erroneous judg- 
ment below, will only be made when it is apparent that no 
injury can result therefrom. In this case, injury has re- 
sulted from the erroneous judgment. The bond of the 
plaintiff would be satisfied only by delivery of the prop- 
erty named within thirty days, and paying damages for 
detention and costs of suit. If this judgment stands, or is 
amended and affirmed, more than thirty days having ex- 
pired since the judgment, the plaintiff in error and his 
sureties have been deprived of the right to discharge the 
bond by compliance with its own terms. The bond stipu- 
lates, in the event of failure, for the delivery of the prop- 
erty; the judgment authorizes the rejection of the prop- 
erty, and makes a tender thereof in compliance with the 
bond nugatory. It nullifies section 2596 of the Code. If 
the party recovering has a right of election to take the 
property or the value, it makes the bondsmen liable for 
what they have not undertaken. The statutory judgment 
can be rendered by the clerk, without notice, on the return 
of the sheriff.— Young v. Willett, 8 Bas. (N. Y.) 486. 

5. The judgment is erroneous also, in that it allows to 
the party recovering the assessed value and the damages 
for detention. The damages for detention are not allowa- 
ble when the assessed value is recovered on execution, but 
only when the property is delivered.— Garrett v. Wood, 
3 Kansas, 231. 


Warts & Troy, contra.—1. At the common law, the plain- 
tiff, when he recovered in an action of detinue, was enti- 
tled to a jvdgment in the alternative for the property he 
recovered, or for the value thereof as assessed by the jury, 
and damages for the detention.—1 Chit. Pl. top page 124, 
marginal page 125; 2 Shars. Black. 152; Brown v. Brown, 
5 Ala. 508. 
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~ 9, Lhe reason why the judgment was required to be in 
the alternative was, that the plaintiff might, if he chose to 
do so, have process «a distringas to compel the delivery of 
the property in specie ; or, if this could not be done, then 
that he might have the money value of the thing sued for 
and recovered. The election was always left to the plain- 
tiff, The right to have a distringas to force the defendant 
to deliver, necessarily involved the right of election in the 
plaintiff— Garland v. Bugg, 5 Mun. 166; Waite v. Dolby, 
8 Humph. 406; 2 Shars. Black. note to top page 152. 

3. The statute (Code, § 2595) authorizes the judgment, 
when the jury find for defendant, to be for the property or 
its alternate value, with damages for detention. The case 
of Keiffer and Wife v. Wittick, 31 Ala. 200, holds that the 
defendant, when he recovers, must have the same right 
that the plaintiff would have if he recovered. Each has a 
right to a judgment in the alternative. Section 2598 of 
the Code (section 2197 of the old Code) declares that any 
party recovering specific property may compel its restora- 
tion, when practicable, by a writ of distringas, or by mov- 
ing for an attachment. This certainly gives the same right 
of election to a defendant, when he recovers, as the plaintiff 
had at commencing. The plaintiff or defendant recover- 
ing in an action of detinue, may take his choice to take the 
property or its assessed value. If the property should be 
less valuable at the time of trial or at the time of execu- 
tion, by reason of any cause, the party recovering must 
have the right to take the value, or else injustice would be 
done him by the party in fault. Suppose the mules, by 
reason of overwork or little feeding, should become less 
valuable, the ouly remedy the party recovering would have 
would be to take the assessed value; otherwise, he would 
be injured by the party in fault. 

The value of the property is assessed at the time of the 
wrongful taking and detention, and it would always be in 
the favor of the party in fault to injure the other party, if 
he had the right to deliver the property when, by his own 
fault, it has become less valuable. 

It has been a long time settled in Alabama, if the thing 
recovered is destroyed, the party against whom the re 
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covery is had must pay the assessed value, although the 
destruction is without his fault. Because, being clearly in 
fault by the wrongful detention, as conclusively shown by 
the verdict of the jury and judgment of the court, he is 
not in position to claim the exemption which would other- 
wise accrue to one by reason of inevitable accident. 

If it should be held that the judgment was wrong, there 
ought not to be a reversal ; the correction should be made 
in this court. There could not be a trial de novo, because 
the verdict of the jury is sufficient to authorize the correct 
judgment, whatever it may be.—McAllister v. Mc Allister, 
12 Ired. 184. 


B. F. SAFFOLD, J.—In detinue, the judgment is for 
the specific thing detained, or its value, together with the 
damages occasioned by the detention, with costs.—1 Chit. 
Gen. Pract. 812. There is no option of delivering up the 
goods or paying the value, but on the contrary, the judg- 
ment and execution are absolutely for the restoration of 
the chattel, if the same can be found, together with dam- 
ages and costs; and only in the alternative as to the value, 
in case the chattel should be destroyed or eloigned.— 
1 Chit. Gen. Pract. 814. 

The Revised Code does not change the common law in 
this respect, but is in conformity with it.—$s 2595, 2596. 

In Witticks, Adm’r, v. Keiffer, 31 Ala. 199, there is a 
slight intimation of an election of the wrong-doer, but this 
can only refer to the power he has of eloigning the prop- 
erty, else why allow a distringas, or attachment ? 

The damages go with the recovery, whether of the chat- 
tel or its alternate value. 

As the verdict is right, we will amend the judgment by 
striking out the words “at his election,” on the authority 
of Brown v. Brown, 5 Ala. 508. 

The judgment is affirmed. 








JANUARY TERM, 1871. 359 


Cotton v. Ward, Ex'r. 








COTTON vs. WARD, Ex’r. 


[PLEADING ; PLEAS IN SHORT BY CONSENT. ] 


1, Plea ; what is good plea in bar.—A plea of ne unques executor is a good 
plea in bar, when a party sues in that character; and it is error to 
strike out such plea on motion to the court, merely because it is pleaded 
in short by consent, when no objection is taken to the form of the plea, 

2. Plea ‘‘in short by consent ;” when sufficient—A plea ‘in short by con- 
sent” is sufficient, if not demurred to for that reason. 


AppEgaL from Circuit Court of Chambers. 
Tried before Hon. LirrLEBERRY STRANGE. 


The facts are sufficiently stated in the opinion. 


J. J. Ropryson, for appellant. 
G. W. Gunn, contra. 


[No briefs came into hands of Reporter.] 


PETERS, J.—This is an action by an executor for the 
recovery of a physician’s account for medical services, com- 
menced in a justice’s court. The amount claimed is thir- 
ty-five dollars. There was an appeal taken from the judg- 
ment of the justice to the circuit court. In the circuit 
court, Cotton, who is the appellant in this court, pleaded 
to the plaintiff’s statement of his case in that court, “in 
short by consent”: Ist, Ne wnques executor ; 2d, Non as- 
sumpsit ; 3d, The statute of limitation of three years; 
4th, Payment. The plaintiff, Ward, who is the appellee 
in this court, took issue in the circuit court on the second, 
third and fourth pleas of the defendant, so pleaded as 
above said. The plea of ne wnques executor, on motion of 
the plaintiff, was stricken out by the court, to which the 
defendant excepted. No reason is shown for the action of 
the court on this motion. After this plea was stricken out, 
the parties went to trial before a jury, on the issues joined 
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on the other pleas, when a verdict was found for the plain- 
tiff, Ward, and a judgment entered accordingly. From this 
judgment, the defendant, Cotton, appeals to this court, and 
here assigns the action of the circuit court in striking out 
the plea of ne wnques executor as the only error. 

A party litigant may plead in answer to a suit against 
him as many several pleas as he may think necessary for 
his defense. But such pleas must be pleaded in the order 
prescribed by law, and they must not be unnecessarily pro- 
lix, irrelevant, or frivolous; and in this State, they should 
substantially conform to the schedule of forms attached to 
the Code. Otherwise, they may be stricken out at the cost 
of the party so pleading, on motion of the adverse party, 
or the court may refuse to strike out, and put the party to 
his demurrer.—Rev. Code, §§ 2630, 2638; 1 Chit. Pl. pp, 
560, 459, 463, 440 ; Const. Ala. 1868, Art. I, §$ 17, 15; 
Johnson, Adm’r, v. Wren, 3 Stewart, 172; 2 Smith’s Cond. 
Rep. 213; Carpenter v. Jeter, 4 S. & P. 326: 24 Ala. 661. 

Pleas in short by consent are sufficient as to form if not 
objected to in the court below on that account.—Harri- 
son v. Harrison, 39 Ala. 489; Todd v. Todd, 15 Ala. 748; 
Amson v. Nash, 24 Ala. 279, 281; Jackson v. Jackson, 7 Ala. 
791. The pleas here were in short,—that is, pleaded by 
name merely; but they were so pleaded “by consent.” 
This consent must refer to the leave of the court, and the 
permission of the plaintiff. It would have no sensible 
meaning otherwise ; for both these would be required to 
allow the filing of such pleas. There was no demurrer 
interposed to the plea stricken out. Then, it must be re- 
garded as sufficient in form, and in the order of pleading. 
Was it also sufficient in substance as a plea in bar? This 
is no longer an open question in this court. It was suffi- 
cient, and if proven would have defeated the plaintiff’s ac- 
tion.— Watson v. Collins, 37 Ala. 587; Miller v. Jones, 26 Ala. 
247. In striking out this plea, the court must be presumed 
to have decided that the matter it contained was irrelevant, 
or that it should have been pleaded in abatement; for it 
was certainly neither unnecessarily prolix nor frivolous, 
Hence, we must infer that if the same defense had been 
interposed under the general issue of non assumpsit, as it 
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might have been, the court, to be consistent with itself, 
would have decided that such evidence, like the plea, was 
irrelevant, or that the same matter should have been plead- 
ed in abatement, or it was waived.—1 Chitt. Pl. 489 ; Cham- 
plin v. Tilly, 3 Day, 303. In either event, the court would 
have erred.—But see Childress v. Emory, 8 Wheat. 662; 
Kane v. Paul, 14 Pet. 33. It can not, then, be presumed 
that this was error without injury, because the defendant 
might have had advantage of the same defense attempted 
to be raised on his special plea, under the general issue ; 
which was also pleaded. Such a presumption wouid imply 
that the court below was inconsistent with itself,—which 
is a presumption that this court can not indulge, unless it 
is supported by the record, which is not the case here. 
Let the judgment of the court below be reversed, and 
the cause remanded for a new trial in the circuit court. 





NOBLE & BRO. vs. WHETSTONE, SHERIFF, ET AL. 


{MOTION AGAINST SHERIFF AND SECURITIES FOR AIS FAILURE TO RETURN 
EXECUTION. ] 


1. Failure to return execution; what not sufficient excuse for.—The bank- 
ruptcy of the detendant in a judgment is not a sufficient excuse for the 
sheriff, on a motion against him and his sureties for damages acerning 
in favor of the plaintiff on the sheriff's failure to return an execution 
issued on such judgment. 

2. Sheriff; duty of, on receiving an execution.—When an execution is is- 
sued on a judgment which is not a nullity, the sheriff, on recovering 
the execution, has no choice but to obey its mandate. He must return 
the writ and the execution thereof, as required by law. If he fails to 
do this, he incurs the liability for damages imposed by the statute for 
such failure. 


AppEAL from Circuit Court of Autauga. 
Tried before Hon Jas. Q. SMITH. 
24 
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Nose & Bro. served notice on the appellees, the sheriff 
and his sureties, that at a certain day of the term they 
would move for judgment against them, for twenty per 
cent. on the amount of a certain judgment, (particularly set 
out therein,) on which an execution was regularly and duly 
issued, &c., and placed in the hands of the sheriff, &c., and 
which execution, commonly called a fieri facias, the sheriff 
failed to return, &c. The court overruled a general de- 
murrer to the notice, and thereupon the defendants plead- 
ed in short, &c., “that the defendant in the judgment on 
which the execution issued had been declared a bankrupt, 
and had been discharged as such, since the rendition of 
the judgment, and before the issuance of execution men- 
tioned in the motion, from all his liabilities, including the 
one in judgment; and that the debt in said judgment was 
one from which defendant in execution might legally have 
been discharged by the bankruptcy and discharge of said 
bankrupt.” 

The plaintiffs in the motion demurred to the special plea, 
and their demurrer having been overruled, they declined to 
plead further, and the court rendered judgment in favor of 
defendant, and taxed plaintiff for the costs, &c., hence this 
appeal. 


Rice, Sempte & Goiptuwaite, for appellants. 
G. A. NorTHINGTON, and Watts & Troy, contra. 


[No briefs came into Reporter’s hands. | 


PETERS, J.—This is a motion against the sheriff of 
Autauga county and his securities, for the damages allowed 
by law on account of said sheriff’s failure to return an exe- 
cution which came into his hands, according to its mandate. 

The law authorizing this proceeding is in the following 
words: “Judgment must be rendered for the plaintiff 
against the sheriff, coroner, or other officer, receiving or 
executing the writ. For failing to return an execution, 
the damages are twenty per centum on the judgment.” 

Rev. Code, $$ 3031, 3032. 
‘There was a demurrer to the notice of motion, and also a 
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demurrer to the answer to the motion; both of which were 
overruled by the court below. And the plaintiffs in the 
motion having declined to plead over, judgment was given 
on the demurrer to the answer to the motion in favor of 
the sheriff and his sureties. From this judgment on the 
demurrer, the plaintiffs below bring the case to this court. 

The notice of motion, which is in lieu of the motion 
itself, sets out all the facts necessary to render the sheriff 
liable. This was enough.—22 Ala. 116. 

The answer or plea to the motion is, that the defendant 
in the judgment on which the execution had been issued 
had been declared a bankrupt, and had been discharged as 
such, since the rendition of the judgment, and before the 
issuance of the execution mentioned in the motion. 

The bankruptcy of the defendant in a judgment does not 
render the judgment void, or forbid the issuance of an exe- 
cution upon it. An execution may be issued on such a 
judgment, and the validity of the bankruptcy may be con- 
tested on it.—Pearsall v. McCartney, 28 Ala. 110. It does 
not appear, then, that the execution was iilegally issued, 
or that it was void. It was then, not a nullity. In sucha 
case, the sheriff has no choice but to obey its mandate. 
He must make return of the writ and the execution thereof, 
according to law. This duty the law and the form of the 
writ impose upon him.—Rev. Code, §$ 818, 2852, 2838. 
The bankruptcy of the defendant in the judgment on which 
execution has been issued, is no excuse to the sheriff for 
his failure to returnit. The plea was, therefore, insufficient. 

The judgment of court below is reversed, and the cause 
is remanded. 
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TYSON, Apm’R, ET AL, vs. SANDERSON, Apw’r. 


‘ 


[BILL IN EQUITY, BY ADMINISTRATOR OF WARD AGAINST ADMINISTRATOR AND 
SURETIES OF GUARDIAN, FOR ACCOUNT, &C.] 


1. Guardian; when liable for compound interest.—A guardian in this 
State, as a general rule, is not chargeable with compound interest on 
the moneys of the ward in his hands, unless he collects such interest. 

2. Same; sureties on bond of, extent of liability of. —The sureties on a guard- 
ian’s bond are not liable for a sum of money, by way of damages for 
the breach of the bond, larger than the penalty of the bond and inter- 
est on such penalty after breach of the bond. . 


ApPFAL from Chancery Court of Lowndes. 
Heard before Hon Apam C. FELDER. 


In 1858, W. D. Simonton was appointed guardian of B. 
F. McDonald, qualified and gave bond, as required by law, 
in the sum of twelve hundred dollars, with T. B. McCall 
and G. L. Mushat as his sureties. On the 22d of April, 
1862, on a partial and the only settlement of his account 
as guardian, the probate court adjudged Simonton to be 
indebted to his ward in the sum of seven hundred and 
thirty dollars, and rendered a decree agaiust him for that 
amount. McDonald died some time in the year 1862. 

Simonton, the guardian, and Mushat, one of the sure- 
ties, were dead at the date of the filing of the bill; and 
their estates having been duly declared insolvent by the 
probate court, were being settled as such by ‘Tyson, as 
administrator de bonis non of Simonton, and Judith P. Mu- 
shat, as executrix of the guardian. 

The bill is filed by the appellee, Sanderson, as adminis- 
trator of McDonald, the ward, against McCall, the surviv- 
ing surety, and against Tyson and Mushat, in their repre- 
sentative capacity ; and charges that the sum found due 
was never paid to McDonald or to complainant by the 
guardiau, but was converted by him te his own use; that 
the guardian committed a devastavit during the time that 
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McCall and Mushat were sureties on his bond; that the 
parties defendant, especially McCall, are liable for said 
sum of money, with compound interest thereon from the 
22d day of April, 1862. The bill prays that an account be 
taken to ascertain the amount due from the guardian to 
the ward, with compound interest thereon, as shown by 
the settlement and decree in the probate court ; and prays 
that the defeudants be decreed to pay the same, especially 
the defendant McCall. 

The defendants each filed separate answers, denying 
that Simonton had committed a devastavit, or converted to 
his use the money of his ward, claiming, in general terms, 
that the amount found due on the partial settlement had 
been paid by Simonton, or his executrix. The decree and 
proceedings on the partial settlement in the probate court, 
and the amount found due, were admitted, &e., as alleged 
in the bill; as also the insolvency of the estates of Simon- 
ton and Mushat, &e. 

The cause was submitted on bill, answer, and admissions 
of counsel, and the chancellor having decreed that com- 
plainant was entitled to the relief prayed for, directed the 
register to state an account between complainant and said 
McCall, one of the sureties of Simonton, &c., and in taking 
the account, to allow complainant “annual or compound 
interest on all sums found to be due from the time of the 
devastavit or conversion,’ &e. 

The register reported the amount due to be $1351 14, 
and after allowance of proper credits, stated the amount 
then due to be $1241 70, and that “in the calculation of 
interest the calculation was made at eight per cent. per 
annum.” An exception by McCall, that the register had 
charged him with compound interest on the balance found 
due to complainant, when only simple interest should have 
been charged, was overruled, and the report confirmed. 

The chancellor rendered a final decree in favor of com- 
plainant against McCall, for the amount found due by the 
register. And the decree further states: “It appearing 
from the proof and pleadings in this cause, that the estates 
of W. D. Simonton and G. L. Mushat, one of the sureties, 
&c., have been decreed insolvent, it is ordered that said 
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McCall have leave to file a copy of this decree, when paid 
by him, in the probate court of Lowndes county, for allow- 
ance against said estates in his favor.” 

The errors assigned are, that the court errea— 

Ist, In directing the account to be stated between com- 
plainant and defendant McCall alone. 

2d, In instructing the register to charge McCall with full 
amount found due on the settlement by Simonton in 1862. 

3d, In directing the account to-be taken with annual 
or compound interest upon the amount found due, &e. 

4th, In the final decree rendered. 


CLEMENTS & WILLIAMSON, for appellant.—1. The decree in 
this cause directs that an account be taken of the amount 
due from W. D. Simonton, as guardian of complainant’s 
intestate, and stated by the register between complainant 
as administrator, and T. B. McCall, one of the sureties on 
the guardian’s bond; excluding Tyson, the administrator 
of the guardian, and Mrs. Mushat, the administratrix of 
another surety on the guardian’s bond, from participation 
in taking the account. Was this not a dismissal of the bill 
as to Tyson and Mushat? And if so, does it not work an 
entire dismissal of the bill? It was clearly erroneous so to 
have directed the account. to be taken ; for Tyson, as the 
administrator of the guardian, is supposed to be in posses- 
sion of any evidence of payments or disbursements on ac- 
count of the ward, by the guardian in his life time ; and by 
excluding him from participation in taking the account, 
might work great injury to the living surety on the bond 
of the guardian. 

2. The decree is erroneous in directing compound inter- 
est to be calculated against the surety McCall. Simonton, 
the guardian, died in the fall of 1862. There is no statute 
in this State holding guardians to account for compound 
interest, in the absence of bad conduct in the management 
of the trust. The guardian is required to renew notes or 
bonds in his hands annually, or collect the interest thereon ; 
even if the failure to do this would impose upon the guar- 
dian the liability to pay compound interest, it would cease 
with his death. From the death of Simonton, the sureties 
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were only liable for the amount due by Simonton at that 
time, and, at most, simple interest thereon. —Rev. Code, 
§§ 2426, 2427. 


Cox, WitcHer & RvuGELyY, contra.—l. The decree of ref- 
erence was correct ; McCall was bound to account, and the 
decree requires him to do nothing more. He cannot com- 
plain that the representatives of the deceased parties were 
not also required to account.—Irierson v. Travis, 39 Ala. 
150; Lingan v. Henderson, 1 Bland’s Chancery Rep. 275. 

2. The guardian was certainly chargeable with the 
amount against him on partial settlement, and if he paid 
any portion of it, he should have shown it; and the guar- 
dian being so liable, his surety is equally so.—Heuard, 
Judge, &e., v. Lodge et al., 20 Pick. 53. 

3. Guardians are liable to pay compound interest to 
their wards; section 2426 of the Revised Code requires that 
the guardian must, “if practicable,” lend out all surplus 
money of the ward on bond and mortgage, &c. This court 
will not presume that the legislature requires something 
not practicable of guardians; the words “if practicable” 
were inserted for the relief of guardians in those cases only 
where the thing required was impossible; and in any such 
cases, the guardian must show his inability to put the 
money out at interest as required, or the court will pre- 
sume otherwise.—Airkman et al. v. Vanlier, 7 Ala. 231; 
6 Ohio, 125; Reeves’ Domestic Relations, 325. 

4. The court did not err in sustaining the report of the 
register ; there is no statement of the evidence upon which 
the register acted, which shows error; nor of any evidence 
before the register to which McCall objected; nor did 
appellant except to the register’s report because of the 
absence therein of any evidence upor which he acted ; the 
report, therefore, should have been confirmed.—Schieflin v. 
Stewart, 1 Johns. Chan. Rep. 623. 

5. The other defendants represented insolvent estates ; 
there could be no decree against them, and an account 
against them was therefore unnecessary.—3 Head’s (Tenn.) 
Rep. 553 ; 3 Caldwell’s (Tenn.) Rep. 304. 

6. The final decree is correct ; it is in accordance with 
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the report of the register concerning the account taken be- 
fore him, and the register’s report should be sustained. 
See par. 4, supra. 


PETERS, J.—The assignment of error founded on the 
exception made to the master’s report, is not well taken. 
The ground for the exception is, “that the register, in 
said report, has charged defendant, T. B. McCall, with 
compound interest on the balance found due from W. D. 
Simonton to complainant’s intestate, on the 22d day of 
April, 1862, when the defendant, T. B. McCall, should not 
be charged with but simple interest on such sum.” This 
exception is not sustained by the record. McCall was the 
security on the bond of Simonton, the guardian. From 
the guardian’s partial settlement, on the 22d day of April, 
1862, the decree of the probate court against him for the 
funds of the ward then found to be in the guardian’s 
hands, was for seven hundred and thirty dollars. ‘The re- 
port of the master shows that the interest charged on this 
sum was “annual interest” at eight per cent. per annum, 
which amounted to four hundred and twenty-one dollars 
and fourteen cents. This was not above the sum due at 
simple interest ; and such decrees bear simple interest, as 
here charged. ‘Then, there was no error in refusing to 
allow this exception.—Rev. Code, § 1829; Ayle v. Mays, 
use, dc., 22 Ala. 692. 

There is no law of this State requiring a guardian to pay 
compound interest on the moneys of the ward in his hands, 
unless he collects such interest on the ward’s funds. Lhe 
statute only makes it obligatory on him to loan out the 
ward’s moneys and collect the interest annually, and to 
compound the interest on all debts due the guardian by 
note or account, contracted since February 24, 1860. 
Rev. Code, $$ 2426, 2427; Brant v. Abbott, 42 Ala. 499. 
And though the order for the taking of the account author- 
ized the master to charge either simple or compound inter- 
est, yet as simple interest only was charged, the order go- 
ing beyond this was error without injury, and it is not 
reversible-— Hawkins, Adm’r v. Dumas, 41 Ala. 891; Shep. 
Dig. p. 568, § 82. 
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The assignments of error also impeach the sufticiency of 
the final decree of the chancellor in the court below. The 
pleadings show that this is a proceeding to enforce the lia- 
bility of a surety on a guardian’s bond for the guardian’s 
default. The penalty stipulated in the bond is twelve hun- 
dred dollars. A suit at law on this bond would necessa- 
rily confine the recovery to this sum and interest thereon, 
after the liability of the surety was fixed and ascertained. 
It would be an action of debt on the bond, and interest on 
the debt after it fell due.—Rev. Code, $$ 2770, 2771 ; Hurl- 
some on Bonds, 107, and cases cited; 7 Bac. Abr. Bouv. 
239, and cases cited; 1 Chitt. Pl. 108, 100, 115, marg ; 
Post Master General v. Cochran, 2 John. 413; Rev. Code, 
p. 674, 675, Forms. Or, if the proceedings were in the pro- 
bate court, then fixing the liability against the guardian 
would also fix it against the surety.—Rev. Code, §$ 2281, 
2281. The surety could not be reasonably required to an- 
swer for the principal’s default, until the amount of the de- 
fault should be ascertained. This is the principle adopted 
in the court of probate and in the circuit court. It is just 
and right, and should be followed in the court of chancery. 
Rev. Code, $$ 2281, 2272. If, on the other hand, it is con- 
tended that the liability is fixed by the partial settlement 
in 1862, were it not for the interposition of the late war, the 
surety would be discharged by the statute of limitation in 
his favor.—Rev. Code, § 2901; Coleman v Holmes, January 
Term, 1870. Here the suit is against the representative of 
the principal and the surety at the same time, and the sum 
ascertained against the guardian fixes the liability of the 
surety. Both are shown by the same decree. This is the 
ascertained commencement of the surety’s indebtedness, 
which he is liable to pay, and the bond itself limits its 
amount. It would be unjust to him to demand interest be- 
fore this is done; because it is the ascertainment of this 
fact which shows that he owes anything at all—Hill v. 
Rushing, 4 Ala. 212; Commonwealth v. Forney, 8 Watts & 
Serg. 653; Herndon v. Forney, 4 Ala. 243. Here, the de- 
cree against the surety, McCall, exceeds the amount of the 
penalty of the bond. In this there is error. 

The more regular practice requires that there shall be a 
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decree disposing of the case against cach of the defend- 
ants. And in this case there should have been a decree in 
favor of the complainant against the representative of the 
guardian, for the whole balance found to be remaining in 
the guardian’s hands on taking the account by the register, 
and a like decree against the representative of Mushat, de- 
ceased, the co-surety of McCall on the guardian’s bond, for 
the amount of the penalty of the bond, to be levied of their 
respective goods and chattels remaining to be administered; 
and these decrees might be filed against the insolvent es- 
tates of the parties, as allowed by the statute-—Rev. Code, 
$$ 2208, 2209. And, besides, a decree should be rendered 
against McCall in favor of the complainant, for the amount 
of the penalty of the guardian’s bond, and interest thereon 
from the date of such decree, and costs.—Revised Code, 
§ 1829; 18 N. Y. 35. 

The judgment of the court below is reversed, and the 
cause remanded. The appellee, Sanderson, as the admin- 
istrator of the estate of said B. F. McDonald, deceased, 
will pay the costs of this appeal in this court and in the 
court below, out of the assets of the said McDonald in his 
hands to be administered. 





NUNN’S ADMW’R vs. GIVHAN’S ADM’R. 


[BILL IN EQUITY, AFTER HUSBAND'S DEATH, TO SUBJECT AN ESTATE HELD BY 
THE WIFE TO HER SOLE AND SEPARATE USE, &C,, UNDER DECREE OF CHAN- 
CERY COURT, FOR PAYMENT OF PROMISSORY NOTE, MADE BY HER AND OTH- 
ERS DURING COVERTURE, IN PAYMENT OF HUSBAND'S DEBT. ] 


. Separate estate by contract; when wife will be inferred to intend to charge. 
If a feme covert who has a separate estate by contract, jointly makes 
with her husband a promissory note for the husband’s debt, if sbe has 
a separate estate by contract, it will be inferred, in a court of equity, 
that she thereby intends to charge such separate estate with its pay- 
ment. 

2. Separate estate, of married woman ; what does not constitute.—Real es- 
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tate that came to a feme covert by descent, before our present system 
in relation to the estates of married women, was not her separate estate. 
The husband, by the marriage, during coverture, was entitled to the 
possession and management of it, and to receive the rents and profits 


thereof, 


3. Same; what proceedings in chancery do not change character of estate. 


~ 


A vill filed by a feme covert in 1845, against her husband, to have real 
estate, so descended, sold, and the proceeds settled in the hands of a 
trustee to her separate use for life, and after her death to her children ; 
a decree conforming to the prayer of the bill, directing the same to be 
sold by the register, on a credit, and a note and mortgage to be taken 
to secure the payment of the purchase-money, and that the proceeds be 
settled in trust to her separate use for life, and after her death to her 
children ; and also, that a trustee be appointed by the register, to take 
the charge and management of the trust estate thereby contemplated, 
and that he account annually, and abide by such orders and decree as 
might be made touching the property, although such decree may deter- 
mine the right of the plaintiff to a settlement, it does not, before a sale 
is actually made, change the character of the estate; until a sale the 
proceeding continues under her control, and she may abandon her claim 
to a settlement, or dismiss her bill ; and further, if no step be taken to 
have the decree carried into effect, for some eighteen years, and the hus- 
band then dies, the necessity for a settlement thereby ceases to exist ; 
and, if the wife afterward dies, a settlement becomes impossible, and 
the estate will descend to herJeirs at law. 

Same ; what bill seeking to change such estate, without equity.—TIf, after 
such a decree is made, the wife, with her husband, makes a promissory 
note for the payment of the husband's debt, and after the death of the 
husband a bil) is filed against the widow by the holder of said note, 
or by his personal representative, to subject such real estate, or to sub- 
ject the rents and profits that have accrued, after the death of the hus- 
band, to the payment of said note, such bill is without equity, and may 
be dismissed on the hearing for that reason, 


APPEAL from Chancery Court of Lowndes. 
Heard before Hon. Apam C. FELDER. 


THE facts of this case may be stated as follows: In the 


year 1860, the appellant held as assets of his intestate a 
judgment in favor of one Jackson, against George Givhan, 
and in satisfaction of the same took a promissory note made 
by said George Givhan, Sarah, his wife, and Philip Givhan. 
The satisfaction of said judgment was the sole considera- 
tion of said notes. At the time of its execution, Mrs. Giv- 
han owned considerable real estate, which, it is alleged in 
the bill of complaint, was held “ by her to her sole and sep- 
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arate use, and said estate was so set apart to her. by de- de- 
cree of the chancery court of Lowndes, in 1846.” 

Mrs. Givhan married in 1836. Her father, Drury Fort, 
died intestate the same year, leaving a large estate, which 
descended to her and her brother, John Fort. Her brother 
died intestate in 1845, leaving her his sole heir. Givhan 
having become deeply involved, and his creditors having 
already seized on legal process a number of negroes re- 
ceived by him as part of Mrs. Givhan’s share of her father’s 
estate, Mrs. Givhan filed her bill in the chancery court of 
Lowndes in the year 1845, praying that all of the estate of 
her father and brother in the hands of her busband, as 
well as that part yet to be received by her, be settled on 
trustees to be appointed by the court, to nos sole and sep- 
arate use during her natural life, and at her death to her 
children. 

At the June term, 1846, Hon. Anderson Crenshaw, Chan- 
cellor, granted the relief prayed for, and decreed, among 
other things, “that all of the property of the estates of the 
father and brother of complainant in the hands of her hus- 
band, George Givhan, as well as that part of said estates 
not yet administered, to which complainant is heir, be set- 
tled in trust for the sole and separate usé of complainant 
during life, and at death to her lawful heirs. " > 
That the master sell the lands, &c., on a credit of twelve 
months, and that the proceeds of the sale be settled in 
trust for the sole and separate use of Sarah L. Givhan, dur- 
ing life, and at her death to her lawful heirs, &e. ” 

* That the master appoint a proper and suitable per- 
son trustee, to take charge of the trust estate bereby con- 
templated, and that he give bond, &c., for the faithful per- 
formance of his duty, and to account annually, and to abide 
such order and decree as may be made touching said trust 
property.” Under this decree, a trustee was appointed by 
the register, but no sale of the land was made, and noth- 
ing else seems to have been done under the decree. 

The bill is filed by Theodore Nunn, as administrator of 
David Nunn, deceased, against Mrs. Givhan, and seeks to 
charge the lands, or the rents and profits thereof, as may 
be necessary, held by her (under the decree of the chan- 
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cery court heretofore set out,) with the payment of the 
notes. Geo. Givhan, husband of appellee, died in 1864, 
and his wife administered his estate, which had been duly 
declared insolvent, &c. Philip Givban left no estate. 
Mrs. Givhan is the sole defendant to the bill. 

In 1867 the death of Mrs. Givhan was suggested, and 
the cause revived against her administrator. She left sur- 
viving her two children of full age. 

There was an answer by the administrator, who assigned 
numerous grounds of demurrer to the bill, &c.; but in the 
view taken of the cause by the court, it is unnecessary to 
notice them, or the cross bill filed by one of Mrs. Givhan’s 
children. 

The chancellor dismissed the bill on final hearing, and 
taxed complainant with the costs, and hence this appeal. 

The decree of the chancellor is now assigned for errcr. 


R. M. Wituiamson, for appellant.—1. The first question 
is, did the decree vest the property in Mrs. Givhan imme- 
diately, or was it conditioned upon a sale of the land? 
For the purpose of vesting immediately in such cases, the 
law considers land, when it is directed to be sold and the 
proceeds disposed of, as money to carry out the disposi- 
tion.— Wheeldale v. Pachridge, 5 Ves. 395; Fletcher v. Ach- 
bronin, 1 Bro. C. C. 497; High v. Worley, 33 Ala. 196. 

2. The legal title was never vested in the trustee, but he 
was to take “charge and management” of it. But if the 
legal title vested in the trustee, it would make no differ- 
ence.—See Blevins v. Buck, 26 Ala., in which the property 
was vested in the trustee. 

3. The fact that the trustee was to abide the direction of 
the chancellor, is nothing more than any trustee must do. 
The wife’s right of disposition is independent of the trus- 
tee, unless the deed restricts. The property, in Blevins v. 
Buck, supra, was settled by the decree in a trustee for sup- 
port, and maiptenance, and a new trustee was appointed, 
showing that it was an estate arising out of chancery. 

4. That the complainant has no remedy at law.— Vance 
v. Wells, 6 Ala. 737; S. C. in 8 Ala. 899; Blevins v. Buck, 


supra. 
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5. The equitable remedy against the separate estate of 
the wife is independent of the liabilities of the husband, 
and can be proceeded on as if her agreement was separate 
from his obligation.— Brad/ord v. Greenway, 17 Ala. 797. 

6. It is not necessary to create the charge that the in- 
tention to do so, should be stated in the contract.—Odey 
v. Eikelhemer, 26 Ala. 332; Bradford v. Greenway, supra ; 
Collins v. Rudolph, 19 Ali. 616; Watkins and Wife v. Smith, 
28 Ala. 569; Stewart v. Kirkwel!, 3 Mad. 387. 

7. The heirs of George Givhan have no interest in the 
subject matter of thés suit, and they would be improper 
parties. The direction of the chancellor was asked as to 
making proper parties. 

8. The bill charges that defendant holds the property as 
her “sole and separate estate,’ and refer to the decree as 
the source from which she derives her title, which is at the 
command of thiscourt. That the averment is sufficient, see 
Cowles v. Morgan, 34 Ala. 535. . 

9. That fact that the estate is a trust estate, does not 
disable the wife from charging for her contracts, and the 
assent of the trustee is not necessary.— Blevins v. Buck, 
26 Ala. 292; N. A. Coal Co. v. Dyett, 7 Paige, 1. 

10. The decree is the source from which defendant de- 
rives title ; the words used convey an absolute estate to 
Mrs. Givhan.— Ewing v. Standifer, 17 Ala. ; Lloyd v. Rambo, 
29 Ala. 

11. The court, under the circumstances, had jurisdiction 
to settle the real estate to the sole and separate use of the 
wife ; it was done at the request of the wife, and by con- 
sent of the husband. She derived an advantage from the 
settlement, for by it her husband was deprived of the rents 
for life, by the courtesy.— Haviland v. Meyers, 6 J. R. C. 25. 

12. The land, by the decree, was changed from real to 
personal property. 


Cox & WITcHER, contra. 


[Appellee’s brief did not come into Reporter’s hands. | 


PECK, C. J.—This court, following the English decis- 
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ions, and, we think, in some cases, going even beyond them, 
has held that a feme covert, having a separate estate by 
contract, if she makes a promissory note with her husband, 
for the payment of her own debt, or that of her husband, 
it will be implied that she thereby intends to make the pay- 
ment’of the debt a charge upon her separate estate.-— Brad- 
ford and Wife v. Greenway, Henry and Smith, 1% Ala. 797; 
Collin et al. v. Larenberg & Co., 19 Ala. 682 ;-Collin et al. v. 
Rudolph, 10 Ala. 617; Caldwell v. Sawyer, 30 Ala. 283; 
Cowles and Wife v. Morgan, 34 Ala. 535; Gunter v. Wil- 
liams and Wife, 40 Ala. 561; and other cases. 

We feel constrained to say we cannot approve of these 
decisions, so far at least as they are held to apply to notes 
made for the payment of the husband’s debts; as, how- 
ever, they have become the law of this court, we do not 
feel at liberty to depart from or overrule them, but we can 
not consent to extend them to cases not clearly and strictly 
within the principles settled by them. 

We think the true rule should be, that if a feme covert, 
having a separate estate by contract, with her husband, 
makes a note, bond or other document in writing, for the 
payment of the husband’s debt, that thereby, without more, 
no charge for its payment is created upon her separate es- 
tate; that no implication or inference, in any case, should 
be made against her, that she intends to make the pay- 
ment of a note, or other promise in writing, a charge upon 
her separate estate, unless the consideration thereof be for 
her benefit ; and we should so rule, if it were a question of 
first impression, iu this court. 

Where the note or written promise of a /eme covert makes 
no direct charge upon her separate estate, it is held that it 
becomes a matter of intention whether a charge is or is 
not thereby created. Mr. Story says, “it is agreed that 
there must be an intention to charge her separate estate, 
otherwise the debt will not affect it.’—2 Story Eq. 1400. 
But, it is said that by making the note or promise, it is to 
be inferred, prima facie, that she intends to make its pay- 
ment a charge upon her separate estate. On this subject, 
Mr. Story further says in the same section, that “ the fact 
that the debt has been contracted during coverture, either 
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as principal or as a surety for herself or her husband, or 
jointly with him, seems ordinarily to be held prima facie 
evidence to charge her separate estate, without any proof 
of a positive agreement or intention to do so.” 

The reason given for this is, that the security must be 
supposed to be executed with the intention that it shall 
operate in some way ; and that it can have no operation, 
except as ag@inst her separate estate. This may bea plau- 
sible reason, where the consideration of the security is for 
the benefit of the wife; but where the consideration is not 
for her benefit, it seems to us to be an unsafe, if not wholly 
an insufficient reason, to justify a court of eauity in decree- 
ing the payment of the debt against the wife’s separate 
estate. 

We feel persuaded that this supposed intention, in a 
large majority of cases, will be found not to accord with 
the truth, when considered in connection with the many 
influences that may be, and no doubt too often are, brought 
to bear, upon a loving and trusting or a timid and fearing 
wife ; influences that can seldom be proved, and, if proved, 
can hardly be justly estimated or duly appreciated by 
either judge or court. 

Without saying more on this subject, but confiving the 
foregoing decisions to cases where the separate estate is 
created by contract, we think it manifest the appellant is 
not entitled to the relief prayed in his bill of complaint. 

The lands out of which he seeks the payment of the notes 
named in his bill, came to Mrs. Givhan by descent from 
her father and brother, and were not, in any sense, her sep- 
arate estate; her husband. by his marital rights, being enti- 
tled to the possession and to the rents and profits during 
the coverture ; she had, therefore, no power to charge them 
with the payment of either her own or her husband’s debts. 

The decree of the chancellor, on her bill filed in 1845, 
was not intended to settle these lands on her; the prayer 
of the bill was, that the lands might be decreed to be sold, 
and the proceeds of the sale, when realized, be settled in 
the hands of a trustee to the separate use of herself for 
life, and after her death to her children. 

The decree conforms to the prayer of the bill, and directs 
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the register to sell the lands at public outery, on a credit 
of one year, and to take notes with good security, and a 
mortgage on the premises, to secure the payment of the 
purchase-money; and that he should appoint a trustee to 
take the charge and management of the trust estate thereby 
confemplated, and to account annually, and to abide by such 
orders and decree as might be made by the court touching 
said trust property. 

This decree, although perhaps final as determining the 
right of the wife to a settlement, was substantially in all 
other respects preliminary and interlocutory. 

A trustee was appointed by the register, but before any 
sale was made under the decree, the parties, both husband 
and wife, died, and no sale was ever made; consequently 
no trust estate ever came to the hands of the trustee to be 
settled to the use of the wife. 

George Givhan, the husband, died in 1864, and the death 
of Mrs. Givhan, the wife, and defendant to this bill, was 
suggested at the April term of the chancery court, in 1867. 

Why this decree was not executed before the death of 
the parties, we are not informed. 

George Givhan, the husband, lived nearly eighteen years 
after the said decree was made, and during all that time no 
step was taken to have the same carried into effect, or in 
any wise to proceed further with the case. 

If this did not amount to an abandonment, on the part 
of Mrs. Givhan, of her right to a settlement, it would seem 
that the necessity for a settlement ceased to exist after the 
death of the husband; and, after the death of the wife, it 
became impossible, there then being no person upon whom 
it could be made. However this may be, we hold that Mrs. 
Givhan, by virtue of these proceedings, under the cireum- 
stances, acquired no separate estate, either in the lands or 
in the rents and profits that accrued after the death of her 
husband, that can be charged with the payment of the 
notes named in the complainant’s bill. 

The said decree, and the proceedings in which it was 
rendered, until a sale of the lands was actually made, and 
the proceedings vested in the hands of the trustee, re- 
mained and continued in fieri, and did not pass beyond the 
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power aud control of Mrs. Givhan. She might have de- 
clined to proceed further with the case, or have dismissed 
her bill; and her death must be taken to have the same 
effect. Therefore, the character of the lands which it was 
the purpose of her bill to have sold and the proceeds set- 
tled in the hands of a trustee to her separate use, was 
never changed, and on her death they descended to her 
daughter, Mrs. Anna Jane Fourquerean, her heir-at-law, as 
though the bill of her mother had never been filed ; conse- 
quently, at the time the notes for the payment of her hus- 
| band’s debt were made, she had no separate estate which, 
even by implication, could then, or can now, be charged 
with their payment. 

Let the decree of the chancellor, dismissing the bill of 
complainant, be affirmed at the costs of the appellant. 
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man, every man is presumed to be sane, and iusanity can only be 
proved by clear and unexceptionable evidence. 

2. Partial insanily ; what will invalidate. — Partial insanity will invalidate 
contracts generally, and will be sufficient to defeat a will the direct 
offspring and fruit of partial insanity. 

3. Will, contest of ; what improper charge as to sanity of testator.—If on | 
an application to prove a will, an issue is made up as to the sanity of 
the testator, and submitted to a jury, a charge of the court is erroneous 
which instructs the jury that, unless the jury believe from the evidence 
that testator, if of sound mind, would have included contestants, his 
grand-children, in the benefits of his will, they can not set the will aside 
because he may have excluded them, under an insane delusion as to 
their father. 


APPEAL from Probate Court of Dallas. 
Tried before Hon. J. F. Cono ey. 
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‘THIS case is an appeal from the probate court of Dallas 
county, in the matter of the application to prove the last 
will and testament of William Curtis, deceased. 

The proponent is Miss Mary Eliza Ulmer, the grand- 
daughter of testator, and daughter of Mrs. Mary Jane Ul- 
mer, the testator’s daughter, who died after the alleged 
Jast will and testament was made, and after the testator’s 
death. 

The application was contested by Martha and Lucy Cot- 
ton, also grand-daughters of testator, and daughter of J. L. 
Cotton, and Lucy, his wife, the daughter of testator, who 
died several years before testator. The contestants are in- 
fants under the age of twenty-one years, and are repre- 
sented by Pleasant G. Wood, their guardian ad litem. 

The heirs-at-law of said testator, at the time the alleged 
will was propounded, were one living daughter, Mrs. Ann 
Eliza Babeock ; Annie and Mary Curtis, children of testa- 
tor’s deceased son, Darius Curtis, proponent, and contest- 
ants. 

At the date of the alleged will, the 27th of October, 1868, 
testator was eighty-six years of age. All the objections 
made by contestants were withdrawn, except the objection 
as to the soundness of testator’s mind at the time the 
alleged will was made. As to this objection, an issue was 
made up and tried by a jury, who returned a verdict that 
the testator was of sound mind and disposing memory at 
the time the will was made ; thereupon, said probate court, 
by its decree, declared said alleged will to be the last will 
and testament of said William Curtis, deceased, and or- 
dered the same to be recorded as such. 

By said will, all of testator’s estate, consisting of a plant- 
ation of five hundred and sixty acres of land, and personal 
property, is given to his said daughter, Mrs. Ulmer, dur- 
ing her widowhood, for the maintenance of herself, propo- 
nent, and the said children of Darius Curtis; and in the 
event of her marriage, then to proponent, who is required 
to maintain and educate the children of Darius Curtis. 
Nothing is given to contestants. 

On the trial a bill of exceptions was taken by contest- 
ants, which sets out all the evidence in the case. A num- 
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ber of witnesses were examined by the parties, and the 
record is quite voluminous. The material portion of the 
evidence, as to the sanity of testator, was as follows: 

Proponent introduced the following witnesses : 

W. B. Shields, a witness for proponent, testified in sub- 
stance, that he wrote the will at the request and dictation 
of the testator, Curtis, and as nearly as possible in testa- 
tor’s own language. Testator had been sick, and was quite 
feeble, but got out of bed when witness came ; witness had 
only known him since 1866; testator was a man of strong 
feeling, and “spoke his mind freely about whom he dis- 
liked.” * * * When witness was writing the will, tes- 
tator told him Cotton wanted to marry Mrs. Ulmer, and he 
limited her interest in the property during her widowhood, 
because he did not want Cotton to get any of it. * * 
Testator said “Cotton got into his family by the back 
door.” * * * Testator was quiet and self possessed 
while making his will, and did not curse Cotton when his 
name was mentioned on that occasion, but witness has fre- 
quently heard him curse Cotton very bitterly. 

D. Stephenson, a witness to the execution of the will, tes- 
tified that Curtis drank. * * * Curtis was an honest 
man, seemed to know all about his business, and was very 
industrious. * * * Had heard him curse Cotton, and 
he became excited whenever his name was mentioned. * 

* * He always became excited when he talked about 
religion, declaring that there was a distinction between re- 
ligion and christianity; that religion was a cloak, and he 
had no faith in it, but he believed in God, and claimed to 
be achristian. * * * Cotton, he said, ought to sup- 
port his own children. * * * Saw no sign of insanity 
or drunkenness when will was made. * * * Curtis was 
emaciated, but not extremely feeble. 

Dr. Thos. Hunter, testified as follows: Had known Cur- 
tis since 1846; was his physician dwing his last illness; 
he was, when cool, very sensible; seemed to be well read, 
but not well educated ; when excited he talked very vio- 
lently, without any apparent cause. * * * His mind 
was to some extent disordered while in fits of passion, and 
has been peculiar a long time. 
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bh. M. Perrine, has known Curtis since 1826; he was a 
man of violent prejudices ; never saw anything in him to 
make me think him insane; he took a prejudice against wit- 
ness in 1846, and never got over it. 

B. H. Craig, had known Curtis for many years. 
Had often heard him say he had to provide for Dr, Ulmer’s 
family ; he liked Ulmer, but cursed him for being improvi- 
dent. Never saw anything in him to indicate insanity or 
unsoundness of mind ; frequently heard him curse Cotton ; 
Cotton’s character as a minister and a man is good; he 
lived ten years in Cahaba before he married Curtis’ daugh- 
ter. * * * Have seen Curtis walking the street, gestic- 
ulating violently, as a man in sudden passion. 

Mary Eliza Ulmer, testified in substance that she had 
often heard Curtis speak of his advancement to his chil- 
dren. * * * (Curtis said he had given Mrs. Babcock 
more than he then had, (referring to his losses by the war) 
and did not intend to give her any more. * * * He 
disliked Cotton, because his daughter married him against 
his wishes, and was afraid he would marry witness’ mother, 
and threatened in that event to leave her without support. 
After he had made-his will, witness, at’ her grand-father’s 
request, carried it toGen. Morgan, and asked if it could be 
broken. * * * (Curtis was a man of strong attach- 
ments and dislikes, and spoke out his feelings without re- 
gard to any one. * * * He was very fond of Mrs. Cot- 
ton before her marriage, but notafterthat. * * * His 
disiike for Cotton weaned him from his daughter; Cotton 
is an itinerant Methodist preacher. * * * Curtis dis- 
liked Cotton immoderately; * * * never heard him 
speak respectfully of him. Curtis spent much of his time 
with witness’ mother. * * * Have often heard him call 
Cotton a thief, rascal, scoundrel, and other epithets. Cur- 
tis said Cotton’s conduct was not gentlemanly to him, and 
that he never intended to give him anything. * * Cur- 
tis was a man of his own head, and not easily influenced. 


“ 


* * * He drank sometimes; on one occasion he made 
two of his grand-children take a boiler and go in the street 
at Cahaba, on Sunday, aud clean it. * * * He was 


always kind to witness) * * * When Mrs. Cotton, in 
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her life time, came to see Curtis, he was kind to her, but 
abused Cotton to her. When she died, he said he “ was 
glad of it; she would have a home now.” 

J. Quartemas, testified, in substance, that he had known 
Curtis since 1838. Have seen a great deal of him, and 
never saw anything to make me think he was not of good 
mind. Don’t know his habits; have seen him intoxicated 
once or twice. * * * Whenever a preacher was men- 
tioned, especially Cotton, he would curse and abuse them, 
* * * Have heard him eurse two or three other Meth- 
odist preachers. * * * Said they ought to be plowing 
instead of preaching. * * * 

R. S. Hatcher, had known Curtis forty or fifty years, and 
formerly had much talk with him about politics and vari- 
ous subjects. He was considered an honest, industrious, 
and frugal man. He was always a man of strong preju- 
lices; was always excitable. Old age had affected Iiis 
health, but witness saw no effect on his mental condition. 
His feelings seemed to be founded in his honest convic- 
tions. 

Here proponents closed their evidence. Contestants in- 
troduced the following witnesses : 

Jas. McMurray, had known Curtis for ten years ; did not 
see much of him, except a few months in 1865. He had 
peculiar ways ; said several times he wanted to die, but not 
in the winter time. Said one of his grand-children was a 
fool, and ought to have a gnardian. 

J. C. Hodges, lived with Curtis a year in 1862, and lived 
near him since the war. Often heard him speak of Cot- 
ten; would cxrse him, and became excited at the mention 
of his name. From what witness knew of Curtis, he says 
he did not have his right mind. When he paid me, on one 
occasion, for my services as agent, he gave me one hundred 
dollars more than was due, and when mentioned by me, he 
cursed me and said Le knew how to draw orders forty years 
before witness was born; but he corrected the mistake. 
Witness thought him insane at times. 

W. M. Martin, has known Curtis since 1855; on one oe- 
easion, in 1855, Curtis rode up where witness was, and 
asked “ what d——d rascal that was,” pointing to a man 
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who hid just left, and said he met him a mile back and 
had his pistol ready to kill him if he said a word. * * * 
Have heard him curse Cotton; said Cotton was a d——d 
preacher, too lazy to work. Have heard him talk of Cot- 
ton fifty times, and he invariably got excited and abused 
him ; said Cotton had not mistreated his daughter, but was 
a d——d lazy preacher. In 1868, he sold to a negro for 
one hundred dollars a mule worth two hundred dollars. * 
* * ‘His mind was sound on some subjects, and unsound 
on others ; his mind did not work right when he was in a 
passion ; have seen him druuk several times. He was not 
insane about business matters. 

Li. R. Moore, knew Curtis well ; very often saw aud talked 
with him. * * * He had an inveterate hatred of Cot- 
ton. * * * Have heard him call Cotton all manner of 
names ; always became excited when Cotton’s name was 
mentioned; he drank. * * * He believed in God, but 
thought many professed christians were humbugs. * * * 
Have heard him curse other members of his family ; have 
freqnently seen him talking and gesticulating to himself, 
aud striking his stick. It is my opinion that his mind was 
unsound. Witness was a Protesiant Methodist ‘preacher, 
and talked once or twice on theological subjects with Cur- 
tis. Curtis was not a well educated man, but was a well 
real man. * * * Heapplied to me to make him a 
twenty-dollar coffin; did not want a more costly one. 

Geo. IV. Gayle, had known Curtis for many years; Cur- 
tis was in the habit of talking on the street, and towards 
the latter part of the war would get much excited about 
Gen. Jackson, and at the mention of his name would curse 
him and Henry Clay.” * * * Have heard him curse 
Cotton many a time on the streets, as well as in private 
conversation; he always became enraged at the mention 
of his name. Met him once near his house, talking to him- 
self in an angry and excited manner, and asked him what 
was the matter, and he replied that “they want my prop- 
erty, damn them.” Heard him curse other mem- 
bers of his family. His mind has been unsound ; he hada 


monomania on some suljects. 


Wm. Kelsey, had known Curtis twenty-five or thirty 
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years; was intimate with him. Heard Curtis talk very 
sensibly about his farming matters. Heard him curse : 
Babeock and others, but knew him to have a good bored 
well filled up, as he said, to prevent little negroes from fall- 
ing in, although it was too small for a child to get in it. 

Joel Babcock, was grandson of Curtis, and always lived 
near him. The witness testified to the filling up of the 
bored well (although water was very scarce on the farm) 
by Curtis’ directions, to prevent little negroes from falling 
init. * * * Curtis always got excited and cursed Cot- 
ton, whenever his name was mentioned. * * * Have 
seen him often by himself, flourishing his stick and curs- 
ing ; sometimes he abused everybody in his family. This 
’ witness testified to numerous acts of Curtis, showing eccen- 

tricities and weakness of mind. * * * Have heard him 
speak of advancements to Mrs. Babcock, to Darius Curtis, 
and Mrs. Ulmer, and Mrs. Cotton. 
John Babcock, a grandson of Curtis, had known him for 
many years, and always lived near him. In his later years 
Curtis became very vulgar and obscene in his own family. 
r * * * Often heard him-curse Cotton bitterly. 

Jas. L. Evans, had known Curtis since 1842. * * * 
Had heard him speak of the advancements made to his 
children. This witness testified that if the advancements 
by Mr. Curtis to his children were estimated, in case of 
intestacy, it would go in about equal proportions to the 
children of Mrs. Lucy Cotton and the proponents of the 
will, and that Mrs. Babeock and Darius Curtis had drawn 
about their full share. The testimony of this witness as to 
Curtis’ hatred of Cotton was substantially the same as that 
of the other witnesses on this point. ~ Cartis made a will in 
1856, which he kept two years, but afterwards changed. * 
* * Witness did not think Curtis of sound mind as far 
back as 1860. 

Rev. J. S. Cotton, testified that he was son-in-law of Cur- 
tis; married his daughter in 1853. [This witness testified 
at length to the circumstances of the mariage, and Cur- 
tis’ dislike, &c., which is unnecessary to be set out.; He 
was engaged to Mrs. Uliner at the time of his death ; the 
chief reason why the marriage was not consummated was 
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on account of his want of means. Curtis correctly stated 
to witness, several times, the contents of his will, and 
seemed to take pleasure in doing so, and was cool and col- 
lected about it. Being interested, witness would not give 
an opinion as to Curtis’ sanity. Curtis rarely raved or 
swore in witness’ presence. 

W. N. Boynton, had known Curtis since 1853. 
Testified to Curtis’ great dislike to Cotton, the testimony 
on this point being in substance the same as that of the 
other witnesses, as also to Curtis’ habit of gesticulating 
and talking in an angry manner to himself. * * + 
Thinks Curtis was insane about Mr. Cotton and religion. 
Cotton was a man of unexceptionable character. 

Martha Cotton, lived in the house with Cartis. 
Tewards the latter part of his life he was in the habit of 
cursing Mrs. Ulmer and her daughter. * * * Her tes- 
timony was the same as that of the other witnesses as to 
Curtis’ dislike of Cotton. 

In the court below, nineteen charges were given, the first 
by the court, of its own motion, and the remainder at the 
instance of the proponent; all of which were duly excepted 
to by contestants, the appellants in this court. There were 
also numerous objections to the rulings of the court in the 
admission of evidence. 

The only charges noticed in the opinion are the eight- 
eenth and nineteenth charges, which are set out in full 
therein. 

The errors assigned are, that— 

Ist. The court erred in the charges given. 

2d. As shown by the biil of exceptions. 





% * 


% % 


P. G. Woop, and Pettus & Dawson, for appellants.—Un- 
der sections 1910 and i916 of the Revised Code, testament- 
ary capacity depends, in part, upon soundness of mind. 

Dr. William A. Hammond, who was surgeon general in 
the United States army during a part of the late war, in a 
“Synopsis of the General Subject of Insanity,” which is 
published in connection with the celebrated McFarland 
trial, which recently took place in New York, says: 

‘“The,mind of man may be appropriately divided into 

















386 FORTY-FIFTH ALABAMA. 


—_____— Se 





Cotton et al. v. Ulmer. 





Jour distinct parts,—the perception, the intellect, the «mo- 


tions, and the will. Either one of them may be exercised 
independently of the other, though they are very inti- 
mately connected, and in‘all continuous mental processes 
are more or less brought into relative and consecutive 
action. 

“Thus, we see an object, hear a sound, taste a flavor, 
smell an odor, or touch a substance, and perception is ex- 
ercised. 

“We form an idea of the material which has been 
brought to our knowledge through the medium of our 
senses, and the intellect acts. 

“We are moved to pleasure, disgust, affection, or some 
other emotion, by the information obtained and judgment 
formed. 

“And we act in accordance therewith, and thus bring 
the will into operation.” 

Speaking of that part of the mind that he has denomi- 
nated the intellect, he says: 

“We all at times, momentarily have illusions and hallu- 
cinations, but the judgment at once prevents continued de- 
ception. When this fails to be the case, delusion exists, 
and we are the subjects of intellectual insanity. 

“ Thus, a person has a sensation of a fly or an ant crawl- 
ing over his skin. He applies his finger to the spot, and 
ascertains that he has a false sensation, an illusion, or a 
hallucination. This is probably the end of it. 

“ But, if he should happen to imbibe from this errone- 
ous impression the idea that a fly or an ant realiy was on 
his skin, and should persist in this opivion against all rea- 
son, he would have a delusion, and would be intellectually 
insane. 

“To what point this delusion might carry him, no one 
could predict. It might, and in a perfectly logical man- 
ner, prompt him to steal, commit arson, murder his dear- 
est friend or his worst enemy, or make a will leaving all his 
property away from his netural heirs, Delusions are the 
essential feature of intellectual insanity, but of no other 
complicated form of mental derangement. 

“Insane actions are often the direct consequences of 


delusions. 
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“The will, when the organism is in a normal condition, 
acts in obedience to the iutellect,—to the ideas which the 
healthy brain elaborates. 

“Persons intellectually insane follow the same law, and 
do those things to which their delusions logically lead them, 
—addlusion being a false corvp'ior of the irtellect wich vs ac- 
cepted as true, it exercises the same power over the will as a 
true belief. 

“A man, therefore, who imagines he hears the voice of 
God, commanding him to kill his wife or his children, obeys 
with as much unquestioning faith in the reality of the im- 
pression made upon his auditory nerve as Abraham had 
when he received the divine command to sacrifice his only 
son. 

“The emotions are also subject to insane exaggeration, 
through the influence of motives which act slowly, but with 
constantly increasing force. 

% *% % * % * % 

“Here there is no delusion. no error of judgment, but 
simply an inability to apply the reasoning powers to the 
consideration of the subject, or to exercise the will against 


the overpowering emotion. 
% % % 


“The emotions are also frequently secondarily deranged 
through the morbid operations of the intellect. = 

“The brain may be so disordered that insanity is mani- 
fested only as regards the will. 

* Tlence, the mind may be disordered as regards the percep- 
tion, the intellect, the emotions, and the will, separatily; and to 
this partial derangement the term ‘monomania’ is often 
applied.” 

“Sound mind—that state of man’s mind which is ade- 
quate to reason, and comes to judgment upon ordinary sub- 
jects like other rational men.”—Bouvier’s Dictionary. 

‘Sound—perfect, as intellect ; not broken or defective ; 
not enfeebled by age or accident ; not wild or wandering ; 
not deranged ; as a sound mind, a sound understanding or 
reason.’ —Webster’s Unabridged Dictionary. 

“A sound mind is one wholly free from delusion, all the 
intellectual faculties existing in a certain degree of vigor 
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and harmony ; the propensitics, affections and pussions, being 
under the subordination of the judgment aid the will, the 
former being the controlling power, with a just perception 
of the natural connection or repugnancy of ideas.”—Shel- 
ford on Insanity, 59, $$ 40, 41, 42, 43. 

The great case of Dew v. Clark ’may be considered as 
establishing the doctrine that partial insanity will invalid- 
ate a will which is fairly to be inferred the direct offspring 
of that partial insanity.—1 Williams on Executors, 23. 

Where the testimony in a cause conducing to prove that 
a will was the direct consequence of the delusion under 
which the testator labored ; a delusion calculated to pervert 
his judgment with respect to the disposition of his estate, 
it is perfectly clear that he could not be considered as possess- 
ing a testamentary capacity, alihough upon other subjects he 
may have been rational and sane.— Townshend v. Townshend, 
7 Gill. 10. 

If partial insanity, or monomania, is established, and the 
will is the result of such insanity, the act is vitiated.—/'lo- 
rey v. Florey, 24 Ala. 249. 

Proof of the existence of partial insanity will invalidate 
contracts generally, and will be sufficient to defeat a will 
the direct offspring of that partial insanity; although, the 
testator, at the time of making it, were sane in other res- 
pects, and upon ordinary subjects.—Shelford on Insanity, 
p. 296. 

In most cases of delusion, the delusion founds itself, 
originally, on some slight circumstance, the magnifying of 
which, beyond all reasonable bounds, is nearly or quite as 
good in proof of its being a delusion, as the taking up 
some absurd prejudice which is utterly unfounded, or that 
rests upon no basis.—Shelford on Insanity, 41. 

In all the cases of lunacy which have filled Westminster 
Hall with the most complicated considerations, the subjects 
of them have not only had memory, and a perfect knowledge 
and recollection of all the relations they stood in toward others, 
and of tie acts and circumstances of their lives, but have, in 
general, been remarkatle for subtility and acuteness. Defects 





in their reasonings have eeldom been traceable, the disease con- 
sisting in the delusive sources of thought ; all their deductions 
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within the scope of malady bei: g founded upon the immov- 
able assumption of matters as realities either without any 
foundation whatsoever, or so distorted and disfigured by 
the fancy as to be nearly the same thing as its creation. 
Shelford on Insanity, 43. 

Such persons (a class of partially insane persons) often 
reason with a subtlety which puts in the shade the ordinary 
conceprions of mankind ; their conclusions are just, and fre- 
quently profound ; but the premises from which they reason, 
when within the range of the malady, are uniformly false ; not 
false from any defect of judgment or knowledge, but because a 
delusive image, the inseparable companion of real insanity, is 
thrust upon the subjugated understanding, incapable of resist- 
ance, because unconscious of attack.—Shelford on Insanity, 44. 

If an idiot should make his testament so well and wisely 
in appearance that the same may seem rather to be made 
by a reasonable man than by one void of discretion, yet 
this testament 7s void in law.—1 Williams on Executors, 14. 

Justice Sergeant, in delivering the opinion of the su- 
preme court of Pennsylvania, in 1889, said: 

“Tt appears to me that the only question in such a case 
is, whether the person was of sound memory and discre- 
tion. Considering the act done, in all its bearings, and 
judging of the soundness of the mind of the supposed tes- 
tator by his conduct and declarations at the time, as con- 
nected with his previous insanity, and the degree of resto- 
ration of mind in the interval; and that if the erroneous 
and groundless impression received during the time of his 
delirium, shall retain their hold, (whether by some phys- 
ical derangement of the brain, or by some indelible stamp 
on the thinking faculties,) that person must be considered 
still under a delusion,—the effect continues, and it is only 
by effects we can judge of the exciting cause. And 7 he is 
under a delusion, though there be but a partial insanity, yet, if 
it be in relation to the act in question, it is well setiled it will 
invalidate contracts generally, and defeat a will which is the 
direct offspring of this partial insanity.” —Wharton & Stile’s 
Med. Jur. 17. 

A monomaniacal delusion, inveterately entertained by a 
testator against one who would otherwise have been the 
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natural object of his bounty, and shown to be the reason 
which has excluded him from it, and to have had no other 
existence except in the distempered imagination of the tes- 
tator, would invalidate a will made under such influence. 

And, for the very plain reason that the will made under 
the suggestion of such an insane delusion, is not what the 
law reauires a will to be, the product of a mind capable of 
reasoning rightly. 

For, although the law recognizes the difference between 
general insanity, yet, if the will was made under the infla- 
ence of such partial insanity, and as the produet of it, if is 
as invalid as if made under the effects of an insanity never 
so general.— Wharton & Stile’s Med. Jur. 17. 

The foregoing citations establish as law the following 
poiuts : 

1. That a will is not valid unless the testator was of 
sound mind at the time of making the will. 

2. That the law recognizes partial insanity. 

3. That the law recognizes general insanity. 

4, That a will made by a person who is insane generally 
is invalid. 

5. That a will made by a person who is partially insane, 
is invalid, if the will is made under the influence of the 
partial insanity, or is the offspring of it, or is the result 
of it. 

6. That a mind that is partially insane may, and often 
does, reason correctly and logically, and has a retentive 
memory. 

7. ‘hat the mind of a person, in making a will, may be 
influenced both by an affectionate regard for one or more 
persons. and by an insane delusion as to one or more other 
persons—(and a will so made, will be void—see point 5.) 
See paragraphs above. 

8. That the true criterion and test of the presence or 
absence of partial insanity is not, whether the mind can 
reason and has memory, but is tiie presence or absence of 
a permanent delusion. A mind in which there is such a 
delusion is partially insane, even though it can reason cor- 
rectly, and even though it has a retentive memory, as the 
delusion affects not the power to reason—the power to 
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draw correct conclusions from given premises ; but, it con- 
sists in this—that “the mind conceives something to exist 
which has still no existence but in its own heated imagina- 
tion, and is incapable of being reasoned out of that con- 
ception.” —See paragraphs above. 

9. That a will that is the offspring of partial insanity is 
invalid, not because it is necessarily an unwise or an im- 
provident will, but because the testator is not of sound 
mind. 

The charge No. 18, uses this language: ‘“ Unless the 
jury believe from the evidence, that William Curtis, if of 
sound mind, would have included Mr. Cotton, or his chil- 
dren in the benefits of his will, they cannot set aside the 
will, because he may have excluded them under an insane 
delusion as to Mr. Cotton.” 

Besides being in conflict with the points named, this 
charge, in this language, imposes on the jury the duty of 
ascertaining what kind of a will a@ partially insane man 
would have made, if he had been sane! and it requires 
the jury to give effect to a will, even though it may be 
found by them to be the offspring of a mind partially in- 
sane, if they shall further find that the testator, sane, 
would have done what the testator, insane, did do. 

If such a charge could be upheld as law, so also can the 
eighteenth charge given in this case, but not otherwise. 


Monrean, Lapstry & Ne tson, contra, after comment- 
ing on the evidence at length, contended that it established 
that Mr. Curtis was a man of strong, decided and intense 
feeling on all subjects of moment. In politics, religion, 
patriotism, and in his family relations, he was a proverb 
for dishonesty, and made no concealment of thoughts or 
feelings that many men punish themselves to disguise. 

He expressed his dislike for Mr. Cotton in terms of bit- 
terness, and pungent sarcasm, and did it on any occasion 


when the subject came to his attention. 

He was a man of much more than ordinary information, 
and vigorous mind, terse and sarcastic in his modes of 
expression. These traits induced younger men to annoy 
him, and to provoke him into exhibitions of temper. 
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He would rave and curse about Mr. Cotton, and the dis- 
position grew on him until he became singular and peculiar 
in such displays. But with all this, his mind was sound, 
and his memory and judgment were unimpaired. Every 
witness who gave an opinion as to his partial insanity 
shows, by the fact on which he predicted the impression, 
that he confounded these evidences of temper with mental 
disease. 

The testimony of every witness sworn shows, that he 
possessed a degree of intellect, a soundness of memory, 
and judgment superior to most men of his age. 

Mr. Cotton shows, that in all this rant and clamor which 
the old man kept up about him, he never cursed in his 
presence. 

Mr. Cotton well knew of his conduct ‘and conversation, 
and that his children heard it, and he kuew what the old 
man did and said in their presence. 

It can hardly be supposed that Cotton would still have 
kept the children there under the influence and direct con- 
trol of Mr. Curtis, if his conduct had been so very bad as 
it is now represented to be by others. 

The circumstances attending the preparation and execu- 
tion of the will established unqualifiedly, the sanity of Mr, 
Curtis, and show absolute freedom from all undue influ- 
ence. Few cases occur, where stronger proof is furnished 
of sound mind, perfect memory, and cool and deliberate 
reasoning. 

The will is just and wise in its provisions, perfectly 
adapted to the condition of his property, and of his family, 
in accord with his long settled convictions and affections 
and is such a direct and complete response to his wishes, 
as expressed on almost every occasion, that no one can 
doubt that every word in it was but the expression of his 
own mind and heart. Aside from all feeling toward Mr. 
Cotton, it was right in itself that Mr. Curtis should have 
placed the burthen of supporting his children on their 
father rather than to divide up his small estate, and destroy, 
or render precarious the support of the unprotected orphan 
girls he left alone in the world. 

This summary of the facts established by the evidence, 
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is presented to draw the attention of the court to the 
phases of the case, in which the charges given were rele- 
vant, and otherwise to explain them. 

We will now proceed with the discussion of the legal 
question involved in the charges. 

The 18th charge .contains the proposition that, when a 
testator has an insane delusion as to a person, not entitled 
to share in his estate, this does not render him incompe- 
tent to make a will. If William Curtis would never have 
included Mr. Cotton and bis children in the benefits of his 
will, the exclusion of them 7s not the result or fruit of insane 
delusion. 

It would be as well to argue that a man could not pro- 
vide for his family by will, because he was under an insane 
as to a total stranger, which delusion had no effect on the 
provisions of the will. 

It is well settled that an insane delusion does not affect 
testamentary capacity, unless the will is the result of such 
delusion. 

The question presented in the 18th and 19th charges is, 
not whether a will, the result of partial insanity, is void for 
want of testamentary capacity, but whether the will, which 
is the result of the exercise of reason, memory and judgment is 
to be set aside, because the testator was under an insane 
delusion as to some persons in whose favor he might have 
made testamentary dispositions, if his mind had not been 
deluded as to them. 

The legal proposition on which these charges are at- 
tacked, is the same that was asserted by Lord Brougham 
before the privy council in Warring v. Warring, 6 Moore, 
P. C. Cases, 349, cited in note to 1 Redfield on Wills, 8, 
11, pp. £0, 81, viz: “That any person laboring under de- 
lusion, or monomaniaca] to any extent or upon avy subject, 
is not to be regarded as competent to execute a will.” 
This doctrine has not been followed in England or in 
America, 

In Florey v. Florey, 24 Ala. 241, this doctrine is exploded 
by the express ruling of the court, that partial insanity 
does not destroy testamentary capacity, but only affects it 
when the will is shown to be the result of such insanity. 

26 
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The burthen of proof is on the contestant to show that 
the will is the direct fruit or result of the delusion. In 
Drew v. Clark, 1 Add. 27) and 3 Add. 79, (the case most 
relied on by the appellants,) Sir John Nicholl says, “ He 
(the contestant) must be apprised however, as well, that, 
the burthen of proof rests with her, as that this burthen, 
in my judgment, is, from the very nature of the case, a 
pretty heavy one.” 

There is so much doubt attending every case of partia] 
insanity, as to the fact of insanity, and its extent, and the 
nature and scope of its influence over the other unaffected 
organs, and mental powers, that much hesitancy has char- 
acterized the action of the judges in all cases in applying 
the law ; a rigid strictuess has guarded the language of 
judges and text writers on this subject. They generally 
adopt this language, that a will is regarded invalid, ** when 
it appears that the will is the prrEcT oFFsrrinG of the par- 
tial insanity or moromania under which the testator was 
laboring.” —Redfield on Wills, vol. 1, pp. 78, 79; Boyd v. 
Ely, 8 Wall 71. 

If we adopt the converse proposition that a will is in- 
valid that is the indirect offspring of insane delusion, we 
go on a sea of uncertainty, and find ourselves compelled 
te ancher on the false ground stated by Lord Brougham 
in Warring v. Warring, sua. What is in the will must 
be the result (virect) of insanity, and not what is omitted 
from it. No man can say what another man would have 
included in his will, if he had been sane; as in this case, 
no one can say, that if Mr. Curtis had loved Mr. Cotton as 
intensely as he in fact hated him, he would have altered 
the wise, just and well considered provision of his will, so 
as to include Mr. Cotton’s children, when they and the 
Babcock children were all of his posterity, who had a 
nearer relation to provide for them. 

In cases where the positive provision of the will are 
broken down because they were the direct offspring of 
insane delusion as to a person excluded, that person has 
always been the nearest relative of the testator, one who 
had peculiar claims on his benevolence ; a person so sin- 
gulaily prominent as the natural object of the testator’s 
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affection and bounty, that the exclusion of such person 
requires the judge to er quire what could have led to such 
aresult. This was the case of Dicw v. Cluik. No one 
standing in a uatural relation to the testator which renders 
him less conspicuous as a just claimant on his bounty can 
make the question. 

If Mr. Curtis had an insane delvsion as to Mr. Cotton, 
and this did not at all cfcct the provisions in javer cf the 
children of Darius Curtis, which wore made in the exercise 
of sound reason and judgment, the will is certainly good as 
to such provisions. If by reason of this insane delusion, 
he failed to make provision for Myr. Cotton’s children, it 
does not follow that the will, as made, was the direct result 
of an insane delusion. It must first appear that he would 
have made provision for these children 7f he had been /rce 
Jrom this delusion. This does not appear, but the evidence 
establishes the reverse of this proposition. It shows that 
Mr. Curtis never intended to provide for Mr. Cotton or his 
ebildren. This point was lef; open in Florey v. Florey, 24 
Ala. 241. Mr. Cotton’s children cannot take from Darius 
Curtis’ children a benefit or advantage lawfully acquired 
by them, because Mr. Curtis withheld from them a provis- 
ion of some sort, which could not be the same that was made 
for Darius’ children. 

In Florey v. Florey, the will was held bad, if it was “ the 
offspring and result” of insane delusion. The insane delu- 
sion that avoids a will or bequest, must show its fruit in 
the terms of the will, and it must appear affirmatively by 
proof, or by a presumption of fact, that the will was made 
in the form it was, because of such delusion. 

Delusion in the sense the word bears in this connection, 
is not undue or unjust prejudice simply; it is the insane 
belief of a fact that does not exist. The 18th and 1Sth 
charges, taken in connection with the evidence, could not 
have misled the jury. It makes no difference if Mr. Curtis 
had a monomania in reference to Mr. Cotton; that fact 
could not disqualify him to make a will, based on reason 
and sound judgment for the benefit of those who most 
needed and deserved his bounty. 

In support of the other charges given by the probate 
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judge, we cite Blakey v. Blakey’s Heirs, 33 Ala. 611, and the 
cases therein cited ; Stubbs v. Houston, 838 Ala. 555; Hall 
v. Hall’s Exr’s, 38 Ala. 181; 1 Redfield on Wills, title 
“Senile Insanity.” 


PECK, C. J.—The only questions argued by the counsel 
arise on the charges of court, and of these, we shall con- 
fine ourselves to the consideration of the i8th and 19th 
charges, as these are the only ones in which we are able 
to discover any errors. The 18th charge is in the following 
words, to-wit : “‘ Unless the jury believe from the evidence, 
that William Curtis, if of sound mind, would have included 
Mr. Cotton or his children in the benefit of lis will, they 
cannot set the will aside, because he may have excluded 
them, under an insane delusion as to Mr. Cotton; and if 
Mr. Curtis, when sane, was greatly incensed towards Mr. 
Cotton, and if he indicated his determination not to allow 
him to inherit his estate, this is proper evidence to be con- 
sidered along with the other facts in the case, as to whether 
he excluded the children, for this cause, and not because 
he was partially insane as to him.” 

This charge is somewhat involved, and is, by no means 
clear and perspicuous, and may, very readily, have embar- 
rassed and mislexd the jury ; but its fatal fault or error is, 
that it announces an erroneous legal proposition, in this, 
that a willis valid, although the testator at the time it was 
mace, may have been under a particular issave delusion, 
and by reason of such insane delusion, a person entitled, 
in case of intestacy, as an Leir-at-law, to inherit the estate 
of the testator, or a portion of it, is excluded from any 
benefit under the will, unless the jury should believe, from 
the evidence, the testator, if of scund mind, would have 
included such person in the benefits of his will. 

In other words, a will may be upheld, although the direct 
offspring of a particular insane delusion, if the jury believe 
the testator would have made the same will, if he had been 
sane. Such a proposition, we think, cannot be maintained 
elther on reason or authority. Mr. Shelford, in his work 
on the law of Lunatics, par. 37, says, “the existence of 
insanity is a fact, which, by the law of England, is not in 
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general decided without the intervention of a jury, whose 
decision, in such cases, ought to be founded on clear and 
unexceptionable evidence submitted to their considera- 
tion”—that “reason, being the common gift to man, raises 
the general presumption, that every man is in a state of » 
sanity, and that insanity ought to be proyed; and in favor 
of liberty and of that dominion which, by the law of na- 
ture, men are entitled to exercise over their own persons 
and properties. It is a presumption of the law of England, 
that every person who has attained the usual age of dis- 
cretion, is of sound mind, until the contrary is proved.’ 
And again, on page 359, speaking of wills impeached on 
the ground of the partial insanity of testators, he says: 
“Proof of the existence of partial insanity will invalidate 
contracts generally, and will be sufficient to defeat a will, 
the direct offspring of partial insanity, both in the courts 
of common law, and in the ecclesiastical courts, although 
the testator, at the time of making it was sane in other 
respects, upon ordinary subjects.” The reason of this 
rule is, because a will thus made, is an insane act—that is, 
the act of an insane man, and the law will not sanction 
nor uphold such an act. We understand this to be the 
principle decided iu the case of Florey v. Florey, 24 Ala. 
941. There the testator, under the insane delusion that a 
certain person was his son, made him the principal bene- 
ficiary of his will. The court held the will invalid, for that 
reason. But in this case, the jury were charged they might 
sustain the will, although they believed the testator ex- 
cluded the contestants from all the benefits of his will, 
notwithstanding the testator in doing this, was acting under 
an insane delusion, provided they also believed the testa- 
tor would not have included them, if he had been sane. 
On the hypothesis of the charge, in this case, the testa- 
tor made his will under the influence of an insane delusion, 
and we are unable to find any good reason why the will 
should be held invalid in the one ease, and valid in the 
other. In each ease, the testator acted under an insane 
delusion, therefore, in each case, the will should be held to 
be invald. In the one case, as in the other, when it was 
ascertained the will was the offspring and fruit of an insane 
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delusion, itshould be declared void, without inquiring what 
the testator would or would not have done, if he had been of 
sound mind and memory. Such an inquiry was not perti- 
nent to the issue, and might distract and mislead the jury. 
For the foregoing reasons, the charge is erroneous, and 
should have been refused. ‘ 

The 19th charge is in the following words, to-wit: “If 
William Curtis knew or believed, that the result of his 
dying without a will, would be to leave the children of 
Darius Curtis without any support out of his estate, be- 
cause their father had received advancements from him in 
negro property cqual to, or greater than, his share in the 
value of his estate, at the time he made his will, and if he 
made his will to provide for said children, and to prevent 
them from being left so unprotected or unprovided for, 
and if he did this in the exercise. f his reason, these pro- 
visions of his will are lawful. and the will containing them, 
will be upheld, although he may have had an insane delu- 
sion as to Mr. Cotton, by reason of which, he failed to 
make any provision for his children in said will.” 

This charge, if it were not for the last clause of it, would 
be unexceptionable, but with it, it should have been refused, 
for reasons stated in disposing cf the objections to the 
ISth charge. 

We have carefully examined the evidence set out in the 
bill of exceptions, and as it proves a very strong dislike 
to, and bitter feelings, on Curtis’ part, towards Mr. Cotton, 
the father of contestants, and tends, in some sort, to shew 
an insane delusion, and, that this delusion was the reason 
why the contestants were excluded from any benefits in 
the testator’s will, therefore, it was proper to leave this 
question to the determiuvation of the jury, under appro- 


priate charges of the court. 

For the error in giving the 18th and 19th charges to the 
jury, the order and decree of the probate court are reversed, 
and the cause remanded for further proceedings, at the 
cost of the appellee. 
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PRESIDENT AND COMMISSIONERS OF REVENUE 
&c., vs. STATE, Ex ret. BOARD FOR IMPROVE- 
MENT OF HARBOR OF MOBILE, &c. 


[APPEAL FROM ORDER GRANTING MANDAMUS, ] 


1. Act ‘‘to provide for improvement of the river, bay and harbor of Mobile,” 
approved February 16, 1867; not violative of section 25, article 1, nor of 
section 2, article 9, of the constilution.—The act of the legislature ‘to 
provide for the improvement of the river, bay and harbor of Mobile,” 
approved February 16, 1867, does not violate section 25 of article 1 of 
the constitution, respecting the taking of private property for public 
use, &e. ; nor section 2, article 9, forbidding the delegation of the 
power to levy taxes to individua)s or private corporations. 

2. Amendments to constitution, by convention of 1865; force and efect of. 
The amendment and revision of the constitution of 1819, made in the 
year 1865, not being made in conformity to the constitution, can have 
no force as constitutional provisions. 


APPEAL from Cireuit Court of Mobile. 
Tried before Hon. Jonn ELvuior. 


THE appellees applied for a rule against the appellants 
to show cause why a peremptory mandamus should not 
issue requiring them to issue bonds to the extent of two 
hundred thousand dollars, to be applied for the improve- 
ment of the river, harbor and hay of Mobile, as provided 
for in the act approved February 16, 1867, “to provide 
for the improvement of the river, harbor and bay of Mo- 
bile,” passed by the general assembly of the State of Ala- 
bama. The act referred to is as follows: 


“An Act to provide for the improvement of the River, 
Bay and Harbor of Mobile. 

“Section 1. Be it enacted by the Senate and House of Rep- 
resentatives of the State of Alabama in General Assembly 
convened, That the president of the court of county: com- 
missioners of revenue of Mobile county ; the mayor of the 


city of Mobile; the president of the bank of Mobile; 
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the president of the Mobile chamber of commerce, 
and one citizen of the county of Mobile, to be appointed 
by the governor of the State, and their successors in office, 
are hereby constituted a board for the imprevement of the 
river, harbor and bay of Mobile. 

“Sec. 2. Be it further enacted, That the president and 
commissioners of revenue of Mobile county, are hereby 
required to issue bonds for the amount of one million of 
dollars, to be issued and made payable as they may deem 
proper, to be delivered to the said board, for the improve- 
ment of the river, harbor and bay of Mobile, whenever 
they may require them, and said court are required and 
shall levy and cause to be collected, such tax as may be 
deemed proper, to pay such bunds. 

“Src. 3. DBe it further enacted, That said board for the im- 
provement of the river, harbor and bay of Mobile, are 
hereby authorized to receive such bonds and apply them, | 
or the proceeds of them, to the improvement, cleaning out, 
deepening and widening of the river, harbor and bay of 
Mobile, or any part thereof, or the making an artificial 
harbor, and such improvement, cleaning out, deepening 
and widening or any part thereof, or all of it; or the 
making an artificial harbor, shall be made in such manner 
as the said board may direct, and for that purpose they 
may make any rules and regulations, and assess the dues 
or tolls to be collected on vessels or water crafts, and do 
any act they may deem proper to effect the objects of this 
act. 

“Src. 4. Be it further enacted, That in addition to the 
foregoing powers, the said commissioners are vested with 
the authority to purchase and condemn lands, according 
to the provision of section thirteen of an act, for the im- 
provement of the bay and harbor of Mobile, approved 
February 21st, 180; and to take and receive all moneys, 
papers, books, records and surveys, and all property per- 
taining to said commissioners, in said act, and the city of 
Mobile shall be vested with the title of all lands made by 


the deposits of all excavations in the progress of this work 


as provided for in said act, and the commissioners desig- 


‘nated in'this act, and all officers, clerks and employees, 
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shall be subjected to, and be held liable to the duties, pen- 
alties and punishments provided for in the fifteenth section 
of the said act. 

“Sec. 5. Be it further enacted, That all acts conflicting 
with this act, be and same are hereby repealed. 

“ Approved, February 16, 1867.” 


The appellants, in answer to the rule, set up, among 
other things— 

Ist, That the said act is unconstitutional and void, be- 
cause it is mandatory on the defendants, leaving them no 
discretion or judgment as to the levy of the tax, ete. 

9d, That it is unconstitutional and void, because it is 
amendatory and revisory of the act of February 21, L&60, 
and the act of 1860 is not set out as required by the sec- 
ond section of article four of the constitution of the State. 

On the hearing, the court made the rule absolute, &c., 
and hence this appeal. 


C. W. Rarten, for appellants.—The sections of the con- 
stitution to which these acts are repugnant are, Art. I, sec. 
25, and Art. LX, see. 2. 

The exaction provided by the second section of the act 
of 1867, is not a fax within the meaning of this term. — Coo- 
ley’s Const. Lim. 495; 1 Black. Tax Sales, 12, et seq. ; 
2 Kent, 331; 6 Barb. 216, 217; 1 Pacif. Law Mag. 229; 
Brightley’s Fed. Dig. 159, sec. 447. 

The exaction is the exercise of the power of eminent 
domain, and there is no provision for compensation for 
the property proposed to be taken.— Cooley, 559 ; 4 Cov. 
423, 424; Cooley, 50%, note; 8 Mich. 278; 1 Blackwell, 7; 
4 Comst. 424; March No., 1870, Law Reg. 154, and note; 
8 Wend. !U1, at bottom of page; 9 Dana, 517; 10 Wis. 
258, 259; 11 Johns. 87; 3 Wend. 266; 8 Am. Law Reg. 
‘ 411; 4 Hill, 82, 83. 

Money is property, and the collection of every tax or 
assessment is taking property in some mode.—6 Barb. 2/4, 
215; 4 Comst. 422. 

Under the American theory of government, taxation is 
based upon the consent of the people, expressed or im- 
plied.—Cooley, 117, note; Locke Civ. Gov. § 142. 
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That the people of Mobile county consented in this case, 
does not appear, nor can it be implied. 

Counties are different from ordinary municipal corpora- 
tions.—Cooley, 240 ; 2 Kent, 2/8. 

The act in question is unparalleled in the legislation of 
American States. It is difficult to classify it; it is not a 
law, for it prescribes no rule of action; it is not an act of 
incorporation. 

But it is contended that, in the absence of constitutional 
restrictions, the legislature is unlimited in the taxing power. 
The weight of authority is overwhelmingly against this 
position.—Cooley, 487, 488; Sedgewick, 674; 9 Dana, 516, 
517; 8 Am. Law Reg. 415; March No. Law Reg. 172, and 
notes; 22 Mis. «84; 32 Conn. 11%, 127; 9 B. Mon. 342; 
21 Penn. 168, 169; 8 Iowa, 91, 92; 3 Dana, 41; 61 
Penn. 19, 22. 

See comment upon the case of The People v. Mayor of 
Brooklyn, 4 Comst. 419, and case in 7 Wall. 

That the tax is wrong, &c., see 4 Comst. 430, 481. 

The mere statement that a county should pay the whole 
expense, invalidates the act.—l0 Wis. 259; 9 Dana, #17. 

In reference to the removal of obstructions in rivers, see 
§ 1441 Revise Code. 

Second ground of constitutional objectiou.—See Art. IX, 
sec. 2, Const. Ala. 


P. Hamitton, and A. R. Maxnina, contra —The act of 
February 16, 1807, “to provide for the improvement of 
the river, harbor and bay of Mobile,” is not unconstitu- 
tional on the first ground alleged in the answer of appel- 
lants, to-wit: because “it is mandatory upon said county 
commissioners of revenue that they shall, upon the requi- 
tion of the harbor board,” issue and deliver bonds and levy 
a tax to pay them, as provided in said act. 

1. The entire sovereignty of the people of Alabama, and 
all sovereign acts, are exercisable by the legislature of the 
State, except so far as it is restrained by the constitution 
of the State or the constitution of the Ouited States.—Cvo- 
ley Const. Lim. 87, 88, 163, 169; People v, Draper, 15 N. 
Y. 5438, 544, 535; 27 Penn. 142 ; 32 Conn. 127. 
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Z. Such sovereign power embraces within its jurisdiction 
the entire territory and people of the State, and of all the 
parts thereof, however those parts may be geographically 
or politically divided. There is in the State no imperium 
in imperio ; no sovereignty or inherent authority of any of 
the parts in or over such parts. No municipal or other 
division of the State can exercise any authority, except 
such as is conferred upon or permitted to it by by the sov- 
ereign power of the State.—City Council of Montgomery v. 
M. & W. P. f. R. Co., 31 Ala. 75; 31 N. Y. 582, 583; Peo- 
ple v. Draper ; Cooley Const. Lim. 169; Stein v. Mayor, 
tc., of Mobile, 24 Ala. 591. 

3. The statute is not in conflict with the clause of the 
constitution which prohibits the taking of “ private prop- 
erty for public use” without compensation ; because not 
an exercise of the power of “ eminent domain.”—4 Comst. 
422, 423, 424, 425; 35 Barb. 193; 31 N. Y. 582, 583; 
36 Ala. 439; 42 Conn. 132. 

4. “This vital power of taxation,” says Chief Justice 
Marshall, “ may be abused ; but the interest, wisdom and 
justice of the representative body. an] its relations with its 
constituents, furnish the only security against unjust and 
excessive taxation, as well as unjust legislation.”—Provi- 
dence Bank v. Billings, 4 Pet. 501. “The only security 
against the abuse of this power is found in the structure of 
the government.” * * * “ The people of a State, there- 
fore, give to their government a right of taxing themselves 
and their property ; and as the exigencies of government 
cannot be limited, they prescribe no limits to the exercise 
of this right."—4 Wheat. 4.8; Cooley Const. Lim. 479, 
485 ; 24 Ala. 614. 

5. It is not ouly competent, but just, that the legislature 
should charge the burden of a public work of improve- 
ment upon the people and property of such county, town, 
or local district, as is to be benefitted by it.— The People v. 
Mayor of Brovklyn, 4 Comst. 328, 433; Cooley Const. Lim. 
231, 232, 233, 168, 169; Stein v. Mayor, &e., of Mobile, 
24 Ala. 516. 

6. And the courts are bound to consider that in doing 
so, the legislature has acted discreetly, and upon reasons 
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of public interest only.—4 Comst. u31, 462; Cocley Const. 
Lim. 167, 168, 169. ; 

7. It certainly does not appear by such enactment, that 
there is any violation of the constitution of the Sate of 
-Alabama or of the United States, any disregard of * natu- 
ral rights,” any exercise of power for other than a “ public 
good,” or any want of “deference to the public opinion,” 
of the county for whose bevefit and at whose charge the 
work is to be done. Nor is there any private corporation, 
or stockholders, to be enriched by a grant to them of the 
bonds or proceeds in this case. 

8. As to that which relates to the non-recital, in the act 
of 1817, of sections of the act of 1860, it is sufficient to say 
that the former s atute is asubstantive enactwent by itself; 
and is not intended to be an amendment or revision of the 
latter, however its provisions may be inconsistent with that 
or any other law, and therefore may repeal them—Sce Lx 
parte Pollard & Woods, 40 Ala. 100; Davis v. The Slate, 
7 Maryl. 159 ; Cooley Const. Lim. 151, i52. 

9. By the references to sections 13 and 1» in the act of 
1860, these are no more “amended or revised,” (which 
words, as used in the constitutiob, mean the same thing, 
or a revision for the purpose of amending,) than any see- 
tion of the Code would be amended or revised by a refer- 
ence to them, in a later statute, for the purpose of defining 
new rights, or prescribing a mode of asserting them. Very 
many siatutes of every session of the legislature, make 
such references for such purposes, as the act in question 
does, without thereby amending or revising previous laws. 

10. The statute of 18 0, which creates the board for the 
special purposes mentioned in it, does not require that the 
persons composing the board should take any oath. They 
are supposed to be sufficiently identified in interest with 
the people of Mobile, by their positions and residence 
there. In the board created by the act of 1860 was an 
official of the United States, who might not be so identi- 
fied ; and it was composed of fewer persons. Tuat board 


was entirely abolished, and the new one was completely 
constituted, by the act uf 1867. 
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LB. F. SAL FOLD, J.— Lhe appeal is taken from an order 
of the judge of the circuit court, by mandamus requiring 
the appellants to issue to the appellees two hundred thou- 
sand dollars of bonds on the credit of Mobile county, for 
the purposes expressed in an act of the legislature “ to pro- 
vide for the improvement of the river, bay and harbor of 
Mobile,” approved February 16; 1867. 

The act creates a board, composed of the president of 
the court of county commissioners of Mobile county, the 
mayor of the city, the president of the bank of Mobile, the 
president of the Mobile chamber of commerce, and orte cit- 
izeu of the county of Mobile, to be appointed by the gov- 
ernor of the State, and their successors in office, which is 
charged with the duty of cleaning out, deepening, and wi- 
dening, the river, harbor and bay of Mobile, or any part 
thereof, or the making of an artificial harbor, in such man- 
ner as the board may direct. To accomplish this, the 
board is authorized to make any rules and regulations, and 
assess the dues or tolls to be collected on vessels or water 
crafts, and do any act it may deem proper to effect the 
object. 

To pay the cost of this work, the president and commis- 
sioners of revenue for Mobile county are required to issue 
bonds for the amount of one million of dollars, to be issued 
and made payabie as they may deem proper, to be deliv- 
ered to the said board on demand. The bonds are to be 
paid by the levy and collection of such taxes as the said 
court of county commissioners may deem proper. 

It is claimed by the appellants that this act is in contra- 
vention of the 25th section of article 1, and the 2d section 
of article 9, of the State coustitution. 

The first section referred to forbids the taking of private 
property for public use, without just compensation, or for 
private use, or for the use of corporations other than muni- 
cipal, without the consent of the owner; except that laws 
may be made to secure the right of way to persons or cor- 
porations, and for works of interval improvement; the right 
to establish depots, stations, and turnouts, upon just com- 
pensation, The second restrains-the legislature from dele- 
gating power to ievy taxes to individuals or private corpo- 
porations. 
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‘he powers conferred by the act are very extensive, and 
are not so guarded as to prevent the pcssibility of oppres- 
sion rpon the citizens of Mobile. The authecrity given to 
the board to assess dues or tolls on vessels may, by its lat- 
itude of expression, trench on the constitution of the Uni- 
ted States; but as a narrow field for the exercise of such 
power may exist, it should not be pronounced void on that 
account. Even if it be a delegation of the taxing power to 
individuals or private corporations, that portion of the act 
only need be vitiated. 

Taxation is an exercise of political power, and is restrict- 
ed by our State constitution only when in such excess as 
would constitute the taking of property for which compen- 
sation must be made, or so unequal as to descend to pro- 
scription or favoritism. The boundaries of such limita- 
tions must of necessity be shadowy. As the legislature has 
equal authority to construe the constitution, good order 
and propriety require that the courts should not declare its 
enactments unconstitutional, especially in matters of this 
kind, unless they are manifestly so. 

The act may be regarded as a legislative determination 
that the undertaking was practicable and expedient. Its 
performance was entrusted to a board which, it would 
seem, well represented both the people and the property 
of the county. The work is public in its character and ef- 
fects ; its cost is to be defrayed by taxation not so excess- 
ive in amount as to deprive it of that appellation, or so 
restricted as to induce the imputation of compelling a sin- 
gle district to assume and discharge a State obligation, in 
view of the immediate benefits which promise to accrue to 
Mobile county. The power to tax is delegated to a muni- 
cipal corporation charged with the general interests of a 
like character of all of its citizens. 

The construction of highways and bridges, and the 
removal of obstructions from navigable streams, and even 
more extended improvements, have always been regarded 
as legitimate objects of public expense. 

The numerous authorities which may be cited fail to dis- 
cover any satisfactory test of the limits of legislutive action 
respecting this matter. We therefore decide simply, that 
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the act in question does uot violate the provisions of the 
constitution referred to. 
The judgmeut is affirmed. 


NoTE BY THE RerortTer.—The following response was 
made to an application for re-hearing by appellant. The 
application did not come into Keporter’s hands, and he can 
not, therefore, state the grounds on which it was based. 


B. F. SAFFOLD, J.—The act to provide for the im- 
provement of the river, harbor and bay of Mobile, passed 
February 16, 1867, is an independent law, and not an 
amendment or revision of the law on the same subject, 
passed I'ebruary 21, 1810. It refers to that law, and 
appropriates portions of its 13th and 16th sections. It is 
complete in its provisions, and does not need the support 
of the other, except as stated. It contains no requisition 
of an oath to be taken by the members of the board. 

It was enacted before the adoption of the present consti- 
tution, and therefore is not amenable to Art. 4, sec. 2, which 
directs how laws shall be amended or revised. 

The amendment and revision of the constitution of 1819, 
which was made in 1865, was not made as directed by the 
constitution. The alterations were never ratified by a vote 
of the people, and the State government under which they 
were made was declared by Congress to be provisional 
only. We therefore hold that, as constitutional provisions, 
they were without ¢ ffect. 

We can only repeat. that no precise test of limitation, 
whether constitutional or otherwise, of the powers of the 
lesislature to tax, is supplied ; and the taxation authorized 
by this act is not so excessive or unequal as to be mani- 
festly unconstitutional, or contrary to the principles of 
right and justice. 

A re-hearing is denied. 
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TRACEY, IRWINE & CO. vs. WARREN. 
[ACTION ON PROMISSORY NOTE. ] 


1. Note, objection to admission of; when may be properly overruled —In 
an action on a promissory note, where the record shows that the par- 
ties went to trial on an issue joined, but it does not appear what the is- 
sue was, an objection to the admissibility of evidence, offered by the 
defendani, that the note sued on was given for the sole consideration 
of negro hire, in the year 1864, without stating why it was inadmissible, 
may be properly overruled. 

2. Charge to jury; when will be presumed to be properly refused.— When a 
charge to the jury is objected to which depends upon the evidence ad- 
duced, and is proper or not, according to the evidence, the bill of ex- 
ceptions should set out so much of the cvidence as shows the error of 
the charge. Whcre a party objects to a general charge in favor of his 
adversary, he must set out in his bill of exceptions either all the evi- 
dence, or show that there was conflicting evidence. 


APPEAL from Circuit Court of Barbour. 
Tried before Hon. J. McCates WILey. 


THE point decided appears sufficiently in the opinion. 


SHorter & Bro., for appellant. 
THos. G. Jones, and Joun A. Foster, contra. 


PECK, C. J.—This court will presume in favor of the 
correctness of the ruling and judgment of the court below, 
unless the error or errors assigued are made to appear 
affirmatively on the record. 

In this case, the action is brought on a promissory note. 
The record shows the parties went to the jury on the issue 
joined, but there is no plea appearing in the record ; so we 
cannot know what the issue was. The defendant offered 
to prove that the sole consideration of the note was for the 
hire of negroes in the year 1864. The plaintiff objected to 
the admissibility of this evidence, without stating why it 
was inadmissible; the objection was overruled, and they 
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excepted. Without more, we cannot assume that the court 
decided wrong; if the defense was a failure of considera- 
tion, then it was admissible to prove what the considera- 
tion was. that its failure might be shown. The plaintiff’s 
objection, therefore, was properly overruled. 

After the evidence was closed, the court, of its own mo- 
tion, charged the jury that, if they believed the evidence, 
they must find for the defendant. To this charge the 
plaintiffs excepted. The bill of exceptions does not claim 
to set out all the evidence in the case. The rule is, if a 
charge of the court depends upon the evidence adduced, 
and is proper or not according to the evidence, the bill of 
exceptions shall set out so much of the evidence as shows 
the error of the charge.—Brewer v. Strong, 10 Ala. 961 ; 
Greene v. Tims, 16 Ala. 541. 

So, too, when a party excepts to a general charge in fa- 
vor of his adversary, he must either set out all the evi- 
dence, or show there was conflicting evidence.— Gaines v. 
Harvin, 19 Ala. 491; Barnes v. Barnes & Mobley, 21 Ala. 
That is not done in this case; therefore, we can not say ‘ 
whether the charge is right or wrong. The presumption, 
then, referred to in the beginning of this opinion, comes 
in, and decides the question against the party taking the 
exception. 

Let the judgment of the court below be affirmed, at the 
costs of the appellant. 





SPENCE, ADMW’R, vs. JOHNSON. 


[ACTION ON PROMISSORY NOTE. ] 


1. Promissory note ; what no defense to suit on.—It is no defense to a suit 
on a promissory note, that it was made in the year 1862. 


APPEAL from Circuit Court of Russell. 
Tried before Hon. LirrLeserry STRANGE. 
27 
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ACTION by appellant against appellee, on a promissory 
note. Pleas,—general issue, and statute of limitations of 
six years. Appellant offered in evidence the note which 
was the foundation of the action, which bears date March 
28, 1862. The defendant objected to its admission, on the 
ground that it was dated in 1862, and that the court must 
judicially know that it was for Confederate transactions, 
and was therefore illegal and incompetent evidence. The 
court sustained the objection, excluded the note, and defend- 
ant excepted. . 

W. H. Barnes, for appellant. 

L. F. McCoy, contra. 


B. F. SAFFOLD, J.—-The court erred in excluding as 
evidence the note which was the foundation of the suit, 
because it was made in 1862. 

The judgment is reversed, and the cause remanded. 





\ 


LINGEN, pro amt, vs. LINGEN, Apm’x, ET AL. 


[BILL IN EQUITY, BY BASTARD SON, LEGITIMATED IN FRANCE ACCORDING TO 
THE LAWS THEREOF, TO BE DECLARED LEGITIMATE SON AND HEIR OF HIS 
FATHER, A CITIZEN OF ALABAMA, WHO DIED INTESTATE AND DOMICILED IN 
THIS STATE, AND OWNING PROPERTY THEREIN, AND AS SUCH HEIR TO BE DE- 
CREED A DISTRIBUTIVE SHARE OF SUCH ESTATE. ] 


Intestacy ; descent and distribution of real property, in case of ; by what 
law governed.—In case of intestacy, the lex rei cite governs the descent 
of real property, and the lex domicilia the distribution of personal prop- 
erty. 

2. Same.—It is by these laws we ascertain the persons who can take, 
whether the question respects legitimacy, or primogeniture, or the right 
of representation, or proximity of blood, or next of kin. 

3. Same.—The descent and heirship of real estate are exclusively gov- 

erned by the law of the country within which it is actuallysituate. No 

one can take except those who are recognized as legitimate heirs by the 
laws of that country ; and they take in the proportion and the order 
which those laws prescribe. 
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4. Illegitimate children ; how may inherit, in Alabama.—Mlegitimate chil- 
dren, commonly called bastards, are persons begotten and born out of 
lawful wedlock. Such persons cannot inherit from their fathers, but, 
by the law of this State, may inherit from their mothers. 

5. Bastard born in France; what can not inherit in Alabama.—A bastard 
born in France and legitimated there, can not inherit the estate of his 
father in Alabama ; nor can he inherit his personal property, if his 
father, at the time of his death, was domiciled in this State. 

6. Same; Dill, when without equity.-A bill filed by such a person, to be 
decreed a share of his intestate father’s estate, is without equity, and a 
demurrer for that cause should be sustained. 

7. Legitimation in foreign country ; force and effect of, in Alabama.—A child 
born out of lawful wedlock, whose parents were never married, and 
legitimated by the laws of a foreign country, is not thereby rendered 
capable of inheriting real estate in Alabama. Sections 2404 and 2405 
of the Revised Code point out the only way by which the father of a 
bastard can legitimate it and make it capable of inheriting his property 
in this State. 


‘ 


APPEAL from Chancery Court of Mobile. 
Heard before Hon. Apam C. FELDER. 


In the year 1855, Dr. George Lingen, a citizen of Ala- 
bama, then and at the time of his death, domiciled at Mo- 
bile, begat appellant by Appoline Bock, who, at the time 
appellant was conceived, lived at Mobile, but shortly after- 
wards went to France, where appellant was born Decem- 
ber 1, 1855. Appellant was both begotten and born out of 
lawful wedlock, and Dr. Lingen and Appoline Bock were 
bever married. 

In the year 1859, Dr. Lingen, who was then in France, 
acknowledged appellant as his legitimate son, according to 
the forms of law of the empire, whereby appellant became 
legitimated by the laws of France. Appellant still resides 
in France, and has a dative tutor there; his mother died 
in the empire of France in the year 1868. It does not ap- 
pear that appellant has ever been in this country, or that 
his mother has ever been in the United States since she 
left Mobile in 1855. 

In the year 1868, Dr. Lingen, who had married in the 
year 1865, died intestate, domiciled at Mobile, and pos- 
sessed of a considerable estate of both real and personal 
property situate in Mobile, and leaving him surviving a 
widow and an infant son. The widow administered the 


estate. 
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The bill is filed by the appellant, by his next friend, 
under a duly certified power from the dative tutor in 
France, and prays that appellant be decreed by the court 
to be the legitimate son and an heir of Dr. Lingen ; and 
that, as such, the court will decree to him his distributive 
share of the estate of his father, said Lingen, &c., Kc. 

The chancellor sustained a demurrer to the bill for want 
of equity, and hence this appeal. 





Henry Sr. Pavt, for appellant. 
Cuas. H. Morse, and Jno. T. Tayor, contra. 


[The briefs did not come into Reporter’s hands. ] 


PECK, C. J.—The defendant’s demurrer to the com- 
plainant’s bill of complaint very fairly presents the ques- 
tion of its equity, and this question depends upon the legal 
effect of complainant’s alleged legitimation in France, as 
stated and set forth in the bill of complaint. 

If it be admitted that he thereby became entitled to all 
the rights of a legitimated child of his deceased father in 
that country, does it have the effect to remove the disabil- 
ities of his illegitimacy in this State, and entitle him as an 
heir and distributee, to share with the defendants the es- 
tate of his deceased father in Alabama, the place of the 
residence and domicile of deceased at the time of his death ? 
If it does not, the bill is without equity, and the demurrer 
was rightly sustained. 

In case of intestacy, the /ex rei cite governs the descent 
of real property, and the lex domiciliw the distribution of 
personal property ; and to these laws respectively we are to 
look to ascertain the persons who are to take, whether the 
question respects legitimacy, or primogeniture, or the right 
of representation, or proximity of blood, or next of kin. 
Story Conf. Laws, §$ 480, 481, 48la, 483, 484, 4840. In 
section 483, Judge Story says, “ The descent and heirship 
of real estate are exclusively governed by the law of the 
country within which it is actually situate. No person can 
take, except those who are recognized as legitimate heirs 
by the laws of that country ; and they take in the propor- 
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tion and the order which those laws prescribe. Thisis the 
indisputable doctrine of the common law.” 

Illegitimate children, commonly called bastards, are 
those persons who are begotten and born out of lawful 
wedlock.—2 Kent’s Com., 4th Ed. 208. 

Such persons have no inheritable blood, and are incapa- 
ble of inheriting as heirs, either to their putative fathers, 
or their mothers, or to any body else ; nor can they have 
heirs, but of their own bodies.—Same book, 212. 

Blackstone, speaking of the incapacity of bastards, says, 
“ The incapacity of a bastard consists principally in this, 
that he cannot be heir to any one, neither can he have 
heirs, but of his own body ; for, being nullius fillius, he is 
therefore of heir to nobody, and has no ancestor from whom 
any inheritable blood can be derived.—1 Wendell’s Black- 
stone, 459. 

It is admitted in the bill that complainant was born the 
illegitimate child of Dr. George Lingen, and of a woman 
named Appoline Bock; that he was both begotten and born 
out of lawful wedlock, and that his father and mother were 
never married together. The bill states that he was be- 
gotten in Mobile, in this State, but was born in France in 
the year 1855; that he is still in that country, and has a 
dative tutor there; and it does not appear that he has 
ever been in the United States. It is also stated that his 
mother died in France, in the year 1868, and it is not 
shown that she was ever in this country after the birth of 
complainant. Ubless, therefore, the disabilities of com- 
plainant’s illegitimacy are removed by his alleged legiti- 
mation in France, he is incapable of taking, as heir or dis- 
tributee, any portion of his deceased father’s estate, either 
real or personal, but that it belongs to the defendants, sub- 
ject to the payment of debts. 

Let us now look into the most important question in this 
case, to-wit : the legal effect of the complainant’s alleged 
legitimation in France. Does it, in Alabama, have the ef- 
fect to remove the incapacities and disabilities of his ille- 
mate birth, and thereby render him capable of inheriting 
and taking, as heir, a share of his deceased father’s prop- 
erty that was in this State at the time of his father’s death? 
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If it does not, as we have stated, the bill of complaint is 
without equity, and the defendant’s demurrer was prop- 
erly sustained. 

This question, as we have seen, must be determined by 
the laws of this State. But, in the first place, let us in- 
quire how it has been decided elsewhere. In the case of 
Doe ex dem. Birchwiler v. Vardill, 5 Barnwell & Creswell, 
438, it is held that a person born in Scotland, of parents 
domiciled there but not married till after his birth, though 
legitimated by the laws of Scotland, cannot take real estate in 
England as heir, his father having died intestate. So, in 
the case of Smith v. Derris’ Adm’r, 34 Penn., it is decided 
that a child born out of wedlock, and legitimated by the 
law of Tennessee, is not thereby rendered capable of inher- 
iting land in Pennsylvania; that the fact that inheritable 
capacity is granted by the law of another State, can not 
change the law of descents in the State where the land lies. 

These decisions are based upon the common law, which 
is the law of this State, except in so far as it has been mod- 
ified or changed by our statutes, or is inconsistent with the 


character of our institutions. Therefore, unless the com- 


mon law as to the rights and capacities of illegitimate per- 
sons has been changed by our legislation, so as to enable 
such persons to inherit property in this State by virtue of 
an act of legitimation done in a foreign country, the com- 
plainant is entitled to no relief in this case. Blackstone 
says, “a bastard may be made legitimate and capable of 
inheriting, by the transcendent power of an act of parlia- 
ment, and not otherwise, as was done in the case of John 
of Gant’s bastard children by a statute of Richard the Sec- 
ond.”—Wendell’s Blackstone, 459. 

By the laws of this State, a bastard may inherit from 
his mother, but not from his father.—Rev. Code, § 1894. 
So, too, the Revised Code provides two ways, and only two, 
by which illegitimate children -may be legitimated in this 
State. Section 2404 says, ‘the marriage of the mother 
and reputed father of a bastard child renders it legitimate, 
if recognized by the father as his child.” Marriage, how- 
ever, without recognition, is not sufficient. This is one 
way. By section 245, it is provided that “the father of 





























JANUARY TERM, 1871. 415 





King et al. v. Seals, Ex’r. 





a bastard child may legitimate it, and render it capable of 
inheriting his estate, by making a declaration in writing, 
attested by two witnesses, setting forth the name of the 
child proposed to be legitimated, its sex, its supposed age, 
and the name of the mother; and that he thereby recog- 
nizes it as his child and capable of inheriting his estate, 
real and personal, as if born in wedlock: the declaration 
being acknowledged by the maker, before the probate judge 
of the county of his residence, or its execution proved by 
the attesting witnesses, filed in the office of the probate 
judge, and recorded on the minutes of his court, has the 
effect to legitimate such child.” This is the other way, and 
the only way, by which the father of a bastard child can 
legitimate it by his own act, and make it capable of inher- 
iting his property in this State. 

There is no law in this State that gives validity to an act 
of legitimation in a foreign country, or even in a sister 
State ; consequently, the incapacity of the complainant’s 
illegitimacy still remains, and is a fatal objection to his 
claim to share, with the defendants, the estate of his de- 
ceased fatherin Alabama. It follows, therefore, that there 
is no error in the decree of the chancellor sustaining the 
demurrer to the complainant’s bill, and it is affirmed at his 


cost. 





KING et au. vs. SEALS, Ex’r. 


[BILL IN EQUITY TO FORECLOSE MORTGAGE. } 


. Married woman, owning separate estate ; right of to take mortgage to her- 
self to secure debt due her ; what power passes to executor of.—A feme sole 
owning a statutory separate estate, after the death of her husband, was 
regularly appointed guardian of his minor children, She then con- 
tracted a second marriage ; after this, and during her coverture with 
her second husband, she made settiement with a person indebted to her 
in her own right, or as guardian, and took his promissory note payable 
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to herself individually, for the amount of gross indebtedness thus ascer- 
tained, and the debtor gave her a mortgage on his lands, to secure this 
debt ; she then made her will, disposing of her statutory separate es- 
tate, and died.— Held, that, after her death, her executor might, by bill 
in equity, in his name as such, foreclose said mortgage, if said debt re- 
mained unpaid and the law day had passed. 


. Married woman ; for what purpose may take mortgage payable to herself 


during coverture.—-A married woman owning a statutory separate estate 
may, notwithstanding her coverture, take a note payable to herself for 
her own debt, and a mortgage to secure it to herself in her own name, 
She may do the same to secure a debt to her as guardian, when she 
would be liable for the debt to her as guardian if it should be lost. 


. Same; bill to foreclose such mortgage, who necessary parties.—In a suit 


in chancery to foreclose such a mortgage after her death, the only nec- 
essary parties would be her executor or administrator, and the mort- 
gagor, if living. 

Same ; when final decree of foreclosure in such case, will not be disturbed. 
The final decree of foreclosure in such a case will not be disturbed, on 
appeal, if all the necessary parties therein were before the court, not- 
withstanding the wards of such guardian are still living and within the 
jurisdiction, and not made parties to the suit for foreclosure. 
Chancellor, decree of, on evidence; when will not be reversed. —When 
there is conflict in the testimony of witnesses on the trial before the 
chancellor, his decree will not be reversed on appeal, if it is supported 
by a preponderance of the evidence in its favor. 


6. Witness ; when evidence of entitled to but little weight.—In a chancery 


suit, the testimony of a witness, whose denials of facts which ought to 
be well known to him, and which are clearly proven by other witnesses, 
are based on his ignorance or failure to remember the facts about which 
he is testifying, is worthy of but little weight. 


APPEAL from Chancery Court of Bullock. 
Heard before Hon. B. B. McCraw. 


THE facts are sufficiently stated in the opinion. 


Carey, CUNNINGHAM & YouNGBLOOD, and S. F. Rick, for 


appellant. 


D. M. SEats, and Stong, CLopron & CLANTON, contra. 


PETERS, J.—This is a suit in equity for the foreclosure 
of a mortgage. The bill is in the usual form. The cause 
was submitted to the chancellor on the bill, exhibits, an- 
swer, demurrer, plea, and proofs. On the hearing, the 
chancellor overruled the demurrer, and decreed a foreclo- 
sure of the mortgage by sale unless the money due on the 
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promissory note secured in the mortgage was paid in the 
time specified in the decree. The defendant, King, in the 
circuit court below, appeals to this court, and here assigns 
the overruling of his demurrer and the decree of the chan- 
cellor as error. 

The pleadings and proofs show that appellant, King, on 
January 16,1861, owed Mrs. Abi Cash the sum of $4,650 72. 
There was some proof to show that part of this indebtedness 
was due Mrs. Cash as guardian of Nancy and Hilliard King. 
For this sum, he executed his note to her of that date, and 
to secure the payment of the same, he executed and deliv- 
ered to her a mortgage of like date with the note and con- © 
temporaneously with it, on certain lands then claimed by 
him. This mortgage was duly executed and recorded, as 
required by law. These lands are not very carefully de- 
scribed in the mortgage ; but it appears that they were in 
section 22, in township 12, and range 25, in the county of 
Barbour, in this State, and contained in all five hundred 
and forty-one acres, “being the same by said Robert H. 
King (the maker of the mortgage) purchased at the sale of 
the real estate of Henry King’s minor children, and made 
by said Abi Cash, (mortgagee) then Abi King, guardian of 
said minors.” The note fell due on the first day of Janu- 
ary, 1863. Mrs, Abi Cash had formerly been the wife of 
said Henry King; and after said Henry King’s death, and 
during her widowhood, she had been regularly appointed 
guardian of said deceased’s minor children, had accepted 
the same, given bond, and acted as such. During her wid- 
owhood, Mrs. Cash, formerly King, owned and possessed 
some statutory separate estate; but its value is not cer- 
tainly shown. After the death of said Henry King, Mrs. 
Cash intermarried with Cash, and during her coverture with 
him the note and mortgage above said were made and de- 
livered to her as abovesaid. Mrs. Cash died during her 
coverture with her last husband, Cash, and disposed of her 
separate estate by her will. Seals was appointed her exec- 
utor ; he accepted the appointment, qualified, gave bond as 
such, and letters testamentary were regularly issued to him 
as required by law. It also seems that a part of the lands 
mortgaged as abovesaid were in the possession of on 
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Tandy King when they were so mortgaged, and that he 
claimed the same under color of title, and adversely to said 
mortgagor. 

The demurrer objects to the bill for want of equity, for 
non-joinder of parties plaintiff or defendant, and because 
the lands are not described with sufficient accuracy to ena- 
ble the chancellor to decree a sale. The parties omitted 
are alleged to be Nancy and Hilliard King, minor children 
of said Henry King, deceased, as complainants or defend- 
ants, and Tandy King as a defendant. There was aiso a 
sworn plea, denying the execution of the note and mort- 
gage, and the indebtedness either to Mrs. Cash individually 
or as guardian, and alleging that the note and mortgage 
were made to her as a married woman, and that the note 
was without consideration. The answer flatly denies the 
indebtedness to Mrs. Cash in any way, and the executor of 
the note and mortgage as they now appear to have been 
made. 

A married woman may become entitled to property in 
this State to the same extent that any other person may. 
Goree v. Walthall, January Term, 1870; Rev. Code, § 2371. 
Debts are property, under our law.—Rev. Code, § 2, cl. 3. 
Then, a married woman may have a debt owing to her asa 
part of her statutory separate estate, and she may secure 
the payment of the same by promissory note and mort- 
gage. This power necessarily belongs to the right to own 
a debt. And at her death she may dispose of her prop- 
erty by will, and her executor succeeds to all her rights of 
property for the purpose of executing the trust. The debt 
passes to him upon the death of the wife and the probate 
of her will; and the mortgage is but a security for the 
debt, and passes with the debt.—Rev. Code, $$ 2378, 2347 ; 
Center v. P. & E. Bank, 2 Ala. 743; Graham & Rodgers v. 
Newman, 21 Ala. 497; 2 Lom. Exec. 2d Ed. 621. A mar- 
ried woman, during her widowhood, may be appointed a 
guardian if she is otherwise a suitable person. There is 
no restriction as to sex required by the statute.—Revised 
Code, $$ 2408, 2417. It is said in some of the States that 


‘even a married woman, during the life time of the husband, 


with his consent, may be appointed a guardian.—Farrer v, 
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Clark, 29 Miss. 195. But it may be doubted whether such 
an appointment would be proper in this State.— Vide Wil- 
kinson v. Cheatham, January Term, 1871. Mrs. Cash, then, 
might have become the guardian of her husband, Hen- 
ry’s, children, after his death, and before her marriage 
with Cash; this, the proofs show, was the case. After 
becoming such guardian, she might secure the debts due her 
as such by note and mortgage, as was done in this instance. 
In any aspect of the proofs, she was competent to receive 
the note and mortgage mentioned in the bill, either for the 
security of her own debt, or for her own debt and that of 
her wards together, or that of the wards alone. Whatever 
moneys of the wards might have come into her possession 
as her guardian, she would have to account for it, and she 
would be entitled to the aid of such securities as she might 
have taken to enforce its repayment to her.— DeJarnette v. 
DeJarnette, 41 Ala. 708. A married woman is bound to pay 
her own debts, (Rev. Code, § 2370,) and unless she should 
be thus permitted to secure those owing to her, she could 
not meet her own obligations ; and the law would thus de- 
feat the ability she might otherwise have to obey it. But 
the preponderance of the evidence in this case clearly shows 
that the note and mortgage were executed by said Robert 
H. King at the time they bear date, and that there was a 
sufficient consideration to support the note and the mort- 
gage. The testimony of the witness, Robert H. King, is 
subject to the vice of a profession of ignorance of the effect 
of his own acts, when he ought not to have been ignorant, 
or strangely forgetful of what he was about in so consider- 
ble and deliberate a matter. The rules of evidence in a 
court of chancery deny to such testimony much weight. 
In such a case, the preponderance of the evidence must 
govern ; and this is clearly against the defendant, in the 
court below.—Gress. Eq. 3; Marler v. The State, 2 Ala. 
43, 47. 

The demurrer was properly overruled. The equity of 
the bill, in any case, is beyond all question. And the de- 
scription of the lands was so certain that it could be made 
certain ; and that is to be considered certain which can be 
made so.—4 Kent, 462; 1 Bouv. Inst. 929; Broom’s Max. 
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The wards of Mrs. Cash were not necessary parties to the 
bill, nor was Tandy King. They had no rights growing 
out of the contracts upon which the court was called to act 
that could be effected by the foreclosure, nor were they in 
any wise privy to the contract of the note or the mortgege. 
No judgment of the court below could have been made in 
their favor or against them. —Story Eq. Pl. 230. 

My conclusion, therefore, is that, upon the pleadings and 
the proofs, the decree of the chancellor in the court below 
is correct. It must, therefore, be affirmed. 

Let the appellant, said Robert H. King, and his sureties, 
pay the costs of the appeal in this court and in the court 
below. 


Nore sy THE Reporrer.—At a subsequent day of the 
term, the appellants applied for a rehearing, contending 
that if the decree of the chancery court was affirmed, the 
appellants would be liable to make double satisfaction of the 
same debt ; that chancery will not leave suits of this kind 
open, but will end all the litigation in one suit, and hence 
the necessity of a reversal and making the cestui que trust 
parties. They cited, as to the option of the cestui que trust 
to follow the property or to hold the trustee personally lia- 
ble, the case of Oliver v. Piatt, 3 How. 401; and, as to 
double satisfaction, Miller v. McLane, 10 Ala. 526. 

The response was delivered by— 


PETERS, J.—The demurrer to the bill was withdrawn. 
This left the controversy between the mortgagee and the 
mortgagor. And I am unable to perceive that any such 
question as that argued by the eminent counsel for appel- 
lants is made by the pleadings, or established by the proofs. 

The rehearing is denied, with costs. 
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LADD vs. DUBROCA. 


[FORCIBLE ENTRY AND DETAINER. ] 


1. Forcible entry and detainer ; what count, in complaint for, not demurra- 
ble.—A count, in a complaint for forcible entry and detainer, that “the 
defendant entered on said lands peaceably, and by force or threats de- 
tains the same,” sufficiently describes the wrong, and is not bad on de- 
murrer. 

2. Same; what proper charge in action of.—A charge, in an action of forci- 
ble entry and detainer, that, to constitute actual occupation of wild 
lands, subject to overflow, it was not necessary for the plaintiff to re- 
side on it at the time of the entry, but that habitual and continuous 
acts of ownership, which were open, notorious, and demonstrative of 
his adverse intention, would be sufficient, is not erroneous, 

. Same ; what constitutes forcible detainer ; when character of party making 
threats may be proved, on trial for.—Threats of bodily harm to the former 
possessor, communicated to him by others, constitute forcible detainer ; 
and the character for violence of the party making them may be proved 
to show that the plaintiff was under a reasonable fear of harm. 


oo 


APppEAL from Circuit Court of Mobile. 
Tried bfore Hon. Joun Exwiort. 


Tus was an action of forcible entry and detainer, com- 
menced by Dubroca against Ladd, on the 22d of May, 1868. 
The second count of the complaint, which avers “ that de- 
fendant (appellant) entered on said lands peaceably, and 
by force or threats detains the same,” was demurred to, 
“because it was not in accordance with the statute, and 
was insufficient to authorize the action.” The demurrer 
was overruled, and defendant excepted. 

The testimony adduced on the trial shows that the land 
in controversy was densely timbered “ wild lands,” situate 
between Mobile and Middle rivers, and subject to overflow 
in the spring and winter. Dubroca owned this land since 
1852. and had on various occasions, with an interval of a 
year or so, at times, entered on the lands, cut timber thereon, 
and floated the same off, when the water was high, by means 
of lanes or roads cut through the woods by him. He often 
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permitted persons who would pay him for the timber to cut 
it from off said lands, and had several times warned tres- 
passers off. In 1866, Dubroca contracted with one Joseph 
Smith to go on said lands and cut wood, which Smith did. 
Smith remained several weeks, with a number of hands, 
and erected a house or shelter on said lands near the bank 
of Mobile river. In the spring of 1867, during high water, 
Dubroca entered the lands, and cut and floated off cypress 
timber therefrom. Dubroca never lived on the land, or 
cleared or enclosed it, and after 1867 had never visited or 
been on it. 

Ladd, the appellant, took possession of the land in No- 
vember, 1867, alleging that he was ignorant that any per- 
son claimed it, and built a frame house on the land, and 
rented it to a tenant who cleared and cultivated about an 
acre of land thereon; and this tenant, and Ladd, and oth- 
ers, have had control and possession of the land ever since, 
and still hold possession of it. Ladd denied that he had 
ever threatened to take life, or otherwise harm Dubroca. 

On Dubroca’s examination, he testified that “he had 
been informed by one John Doyle, that Ladd threatened 
to shoot him if he attempted to take possession of the land ; 
that Ladd had not told him so, but that he heard of the 
threat through said Doyle; that he (witness) regarded Ladd 
as a dangerous man. The defendant objected to the admis- 
sion of the italicised portion of the evidence, but his objec- 
tion was overruled, and he excepted. 

Dubroca was also allowed “to state, against the objec- 
tion of defendant, that defendant’s character and reputa- 
tion was that of a violent and desperate man,” and defend- 
ant excepted. 

Dubroca testified that one John Doyle, whose deposition 
had been taken in a former suit between the same parties 
in relation to this land, had been summoned as a witness 
for him in this case, and had attended at a previous day of 
the term, but was not present when the case was called, 
about three weeks since; that the day after the case was 
called and set for trial, he met Doyle, who informed him 
that he would leave for Mississippi next day, his “ plun- 
der” having already gone forward; that witness went to 
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Doyle’s usual place of resort as late as the day before the 
case was tried, and endeavored to find Doyle, but could 
not; that Doyle’s brother informed him then that Doyle 
had gone to Mississippi; and from what he knows and has 
heard, witness supposes Doyle now lives in Mississippi. 

The appellee then offered to read in evidence the depo- 
sition of said Doyle, it being shown to the court that said 
deposition was regularly and duly taken in a previous suit 
between the same parties, in regard to the same subject 
matter, and that said former suit had been dismissed. The 
court, against the objection of the defendant, allowed the 
deposition of Doyle to be read to the jury, and defendant 
excepted. In this deposition, Doyle deposes to a threat 
by Ladd “to try the virtue of lead on Dubroca, if he came 
on the land and did not leave when ordered.” But no 
question seems to have been put, nor does Doyle say 
whether or not, he communicated the threat to Dubroca. 

Another witness for appellee, Dubroca, testified that 
Ladd went on the land in 1867, and that he had heard 
that defendant threatened to shoot appellant if he went on 
the land, but that he did not hear defendant say it ; defend- 
ant objected to the witness stating what he had heard, 
unless he heard it from defendant himself; but appellee 
stated that he introduced it to show that appellee had no- 
tice of such threats, and the court allowed it to go to the 
jury for this purpose, and defendant excepted. 

This was all the evidence. 

The court, among other things, charged the jury as fol- 
lows: “If you believe from the evidence, that Dubroca 
exercised acts of ownership and control of the land of such 
a character as to demonstrate an adverse intent against all 
the world, and Ladd marched in on the land and took pos- 
session, and afterwards by speech and conduct, reported to 
Dubroca by witnesses, indicated to him that there was dan- 
ger to him from Ladd if Dubroca attempted to stand upon 
his possession, (if the jury find that Dubroca was really in 
possession,) then I charge you to find for the plaintiff. 
But if you fiad from the evidence that all this was not so, 
then you ought to find for the defendant. It is a princi- 
ple of law that when a man bona fide enters upon part of a 
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tract of land, the possession of part draws to it the pos- 
session of the whole to the extent of his claim, for in large 
tracts it is not to be expected that every part will be kept 
under fence and control.” 

The court further charged the jury that, “If Dubroca 
was in possession of a part of said land, claiming the whole 
tract, and exercising acts of ownership which were open 
and notorious and demonstrative of his adverse right, then 
such possession of part would, in law, draw to it the pos- 
session of the whole tract; and that if Ladd entered peace- 
ably upon said lands, and by force or threats prevented 
Dubroca’s going upon the same, and kept him off the lands, 
then defendant would be guilty of forcible detainer. That 
it was not necessary that Dubroca, or any one for him, 
should have lived on the said tract, or been otherwise in 
the actual occupancy of the land at the time of the entry 
by Ladd; but it would be sufficient if Dubroca had habit- 
ually and continuously exercised acts of ownership, show- 
ing a disposition to control, and that such acts were open, 
notorious and demonstrative of his adverse intent; and that 
if Ladd prevented him from exercising such acts of owner- 
ship, and kept him off said lands, and out of possession 
thereof, by force or threats, he would be guilty of a forci- 
ble detainer thereof; that it was not necessary that the 
force or threats should have been exhibited directly against 
Dubroca, or any one claiming under him, but was sufficient 
if made known to Dubroca; and that they might take into 
consideration the character of the defendant.” The defend- 
ant excepted to these charges, and requested the court to 
charge the jury, “that the facts stated by the witnesses 
that the plaintiff had, in the spring of 1867, and on previ- 
ous occasions, cut timber from the land, for several weeks 
or months at a time, and at one time had a shelter erected 
thereon for the hands at work there, would not show such 
possession by plaintiff at the time of Ladd’s entry as would 
entitle the plaintiff to recover under the statute, either for 
a forcible entry or a forcible detainer.” The court refused 
to give this charge, in the terms in which it was asked, and 
stated to the jury that, if Ladd entered upon the land and 
kept the possession, by force or threats, and thus prevented 
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plaintiff from entering and using and controlling said lands 
as he had done before, that defendant would be guilty of a 
forcible detainer of the land, under the statute. To the 
refusal to give the charge as asked, and to the charge 
given, defendant excepted. 

The jury found for the plaintiff, Dubroca, and judgment 
was rendered accordingly, and hence this appeal. 

The errors assigned are, that the court erred— 

1st, In overruling the demurrer. 

2d, In admitting Doyle’s deposition. 

3d, In admitting evidence as to the character of defend- 
ant, as shown in the bill of exceptions. 

4th, In the charges given, and the refusal to give the 
charge asked. 


ANDERSON & Bonp, for appellants.—In order to main- 
tain this action, it is absolutely essential that the plaintiff 
should be in actual possession of the premises, otherwise 
the action cannot be maintained under the statute.—Rev. 
Code, 329. 

The evidence in this case shows that Dubroca was not 
in possession of the land, and had not been for a consid- 
erable period of time, if ever; whether by wright or wrong, 
the plaintiff must be in actual peaceable possession. 
Bishop’s Crim. Law, vol. 2, § 412; Rex v. Wilson, 8 Ten. 
357; Beauchamp v. Norris, 4 Bibb, 312; State v. Bennett, 
4 Dev. & Battle, 43; Russell v. Desflaus, 29 Ala. 388. 

This is a case in point directly.— Townsend v. Van Apen, 
38 Ala. 574; McKeen & Wife v. Nelms, 9 Ala. 507; Single- 
ton v. Finley, | Porter 14: ; 1 Hawkin’s Pleas of Crown, 508, 
$46; Pollock v. McGrath, 25 Cal. 54; U. S. Annual Dig. 
252,$ 5; Jarvis v. Hamilton, 16 Wis. 574; U. S. Dig. 25, 
253, § 138; Cummins v. Scott, 23 Cal. 226; U. S. Dig. 24, 
295, § 22; State v. Anders, 8 Iredell, 15 ; Phelps v. Baldwin, 
17 Conn. 209 ; Mitchell v. Davis, 20 Cal. 45; U. S. Dig. 23, 
269, § 8; Cummins v. Scott, 20 Cal. 83 ; U. S. Dig. 23, 269, 
§ 10. 

The statute of forcible entry and detainer is in deroga- 
tion of the common law, and to be strictly construed. The 
action can only be maintained by one actually, peaceably 
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and exclusively in possession.— House v. Keiser, 8 Cal. 499; 
U.S. Dig. 19, 328, § 6. 

Entry and cutting timber is not a sufficient possession 
to maintain forcible entry and detainer.— Bell v. Cowan, 34 
Miss. 257 ; 24 U.S. Dig. 295, § 11. 

The force must be such as to create in the mind of the 
person opposing just apprehension of bodily harm or a 
breach of the peace, if they do not yield up possession or 
claim of possession.—Bishop’s Crim. Law, vol. 2, § 269, 
416. 

The defendant in this case used no violence or threats 
to excite any just apprehension of a breach of the peace. 
The act must in all cases exceed a mere trespass.—Bishop’s 
Crim. Law, vol. 2, § 416. 

An entry, to be forcible, within the meaning of the statute, 
must be accompanied with some circumstances of actual 
violence or terror, and therefore an entry which hath no 
other force than such as is implied by law in every tres- 
pass whatsoever, is not within the statute.-—Bishop’s Crim. 
Law, vol. 2,§ 418; 1 Gabbitt’s Crim. Law, 324 to 326 ; 
Rex v. Smyth, 5 Car. & P. 201; 1 Moody & R. 155; Com- 
monwealth v. Shattuck et al., 4 Cushing, 141. 

The charges of the court is contrary to the decision 
above cited in holding, that a mere constructive possession 
in law, and not an actual possession in fact, is sufficient to 
maintain this action of forcible entry or forcible detainer. 
Also, that the report of the speeches of Ladd was such 
violence as the Code contemplates. The court erred in 
permitting the deposition of John Doyle to go to the jury, 
because it does not appear that Doyle was absent from 
the State, and might not have been examined before the 


jury. 





Avex. McKrystry, aNnp Boytes & OVERALL, contra.—Pos- 
session of a part of a tract of land claiming title is pos- 
session of the whole.—Tillinghast Adams on Eject. § 53. 

Actual possession within three years is sufficient to 
maintain the action.—Code, § 3308; 1 Port. 144. 

And this possession may be by self or tenant.—2 Stew- 
art, 476; 1 P. 144. 
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It is not necessary that the possession of the plaintiff 
should be present at the time of the entry.—Jattock v. 
Thompson, 18 Ala. ; 2 Stew. 476; 1 P. 144. 

The peaceable obtaining, and holding by forcibly detain- 
ing, is the offense of the forcible detainer.—4 Ala. 112; 
Statute in Code, § 3290, and 18 Ala. 


B. F. SAFFOLD, J.—The action being one of forcible 
entry and detainer by the appellee against the appellant, 
the latter demurred to the second count of the complaint, 
that the defendant “entered on said lands peaceably, and 
by force of threats detains the same,’ because it did not 
state a sufficient ground for the proceedings. 

The statute uses the words “ by force or threats, turning 
or keeping the party out of possession.” A forcible de- 
tainer is “where one who enters peaceably, afterwards 
detains his possession by force.’—1 Russ on Crimes, 310 ; 
Bishop’s Crim. Law, 477. Keeping a party out of pos- 
session, and detaining possession, by force, describe too 
nearly the same wrong to make the latter liable to a de- 
murrer. 

The action of the court in the charge given, and in its 
refusal of the one asked by the defendant, is objected to 
on the supposition that the jury was instructed not to 
regard actual occupation of the premises at the time of 
the entry of the defendant necessary to the support of the 
action. Our interpretation of the instructions is, that to 
constitute actual occupation, it was not necessary for the 
plaintiff himself to be on the land, or to be residing on it, 
at the time the defendant entered, but that habitual and 
continuous acts of ownership, showing a disposition to 
control it, which were open, notorious and demonstrative, 
his adverse intention would be sufficient. 

We cannot say there was error in this charge, in view of 
the testimony concerning this land, that it was situated 
between two rivers and subject to overflow and not capable 
of habitation. Such lands would not admit of other occu- 
pation than that exercised by the plaintiff. 

Threats of bodily harm to the former possessor, if he 
dare return, though no attempt be made to re-enter, con- 
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stitute a forcible detainer.—Bishop’s Crim. Law, § 486. 
These threats need not be made directly to the other 
party. It would be sufficient in a proceeding to keep the 
peace that others had heard the threats ; and the character 
of the party making them would be a legitimate subject 
of inquiry to show the probability of his carrying them 
into execution. In this case, the fact to be ascertained 
was that the plaintiff was put under a reasonable fear of 
harm. For this purpose the testimony was admissible. 

The proof of the absence of the witness Doyle beyond 
the jurisdiction of the State, was sufficient to authorize 
the admission of his deposition used at a former trial. 
Long v. Davis, 18 Ala. 801; Holman v. Bank of Norfolk, 
12 Ala. 408. 

The judgment is affirmed. 


Notre sy Reporter.—At a subsequent day of the term, 
appellant applied for a re-hearing. The application did 
not come into Reporter’s hands. The following response 
was made by— 


B. F. SAFFOLD.—The appellant’s construction of the 
charge of the court, that actual possession was held not 
to be necessary to sustain the action, is not admissible. 
The charge contains such expressions as “if Dubroca 
attempted to stand upon his possession, (if the jury find 
that Dubroca was really in possession);” and “if Dubroca 
was in possession of a part of said land, claiming the 
whole,” &c. 

The re-hearing is denied. 
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FIELDER vs. VARNER Er At. 


[ACTION ON PROMISSORY NOTE. ] 


1. Mortgage, securing several debts ; duty of mortgagee, on sale of property, 
as to application of proceeds.—W hen several debts are secured by a mort- 
gage, for some of which debts there are sureties who are not parties to 
the mortgage, the mortgagee becomes the trustee for the sureties to the 
amount of the funds thus provided for their indemnity; and upon a 
sale of the mortgaged property, the mortgagee must see that their just 
proportion of the proceeds of the sale is applied to the discharge of the 
debt on which the sureties are bound, 

2. Same; application of proceeds of sale.—If such mortgagor is also the 
principal on the debt on which the sureties are bound, on a sale of the 
mortgaged property, the portion of the proceeds of such sale applicable 
to the debt on which the sureties are bound, will be credited as a pay- 
ment pro tanto on the debt, and the sureties to that extent discharged. 

3, Usury, defense of ; who alone can take advantage of.—A debtor may pay 
usurious interest on his debt, and he may convey his property for that 
purpose ; and he alone can avail himself of the defense of usury. 

4. Mortgage, sale of property under ; proceeds of, how must be distributed 
even where part of debts are for usurious interest.—Where there isa mort- 
gage for the security of several debts, some of which include amounts 
for usurious interest, and others only include amounts for legal inter- 
est, upon a sale of the mortgaged property, and an appropriation of 
the proceeds thereof, if there are no preferred debts, the funds must 
be appropriated without regard to the amount of the illegal interest, if 
the mortgagor assents to such appropriation, notwithstanding the fact 
that some of the debts secured by such mortgage, and for which debt 
there were sureties, would be paid in full if the amount of such illegal 
interest should be deducted from the debts secured by the mortgage. 


APPEAL from Circuit Court of Bullock. 
Tried before Hon. J. McCates WILEY. 


THE facts of the case are stated in the opinion. 


J. N. ARkInGTON, for appellant.—1l. The note sued on is 
Fielder’s individual property. The application of the pro- 
ceeds of the sale of the mortgaged property, to the debts 
due the firm of Sessions & Fielder, was made by the firm of 
Sessions & Fielder, and Fielder, as an individual, is not 
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affected by the acts of the firm. In transactions of this 
character, the individual is disconnected from the firm of 


which he is a member, and is no more estopped by its acts 


than if he was not a member of the firm.—Parsons on 
Partnership, 171, 276. 

2. Usury is a personal privilege. Sureties cannot make 
the defense of usury, unless there is usury in the contract 
on which they are sued. It being a personal privilege, can 
be taken advantage of only by the parties to the usurious con- 
tract.—Cook & Kornegay v. yer, 3 Ala. 643. 

3. It is well settled that when a debtor, who owes two 
or more distinct debts, makes a general payment without 
directing the debt to which the payment shall be applied, 
the creditor has the right to appropriate the payment to 
either debt.— Bobe’s Heirs v. Stickney, 36 Ala. 482; 1 Am. 
Lead. Cases, 286, 287. 

4. That a creditor can apply a general payment to an 
usurious debt.—Robinson, Adm’r, v. Allison, 36 Ala. 525 ; 
Treadwell v. Moore, 34 Maine, 112; Dorsey v. Weyman, 
6 Gill, 59; Philpot v. Jones, 2 Adolphus & Ellis, 41, p. 25 ; 
Wright v. Laing, 3 Barnewall & Cresswell, 165. 

In Philpot v. Jones, the court held that the creditor may 
apply a general payment to even an illegal demand—a de- 
mand originating in violation of the criminal laws. 

5. Even admitting that a creditor cannot apply a gene- 
ral payment to an usurious debt, in the absence of direc- 
tions from the debtor, yet it cannot be contended that he 
may not do so by the consent of the debtor. ‘The court 
below, in refusing the charge asked by the appellant, held 
that Sessions & Fielder could not apply the payment to 
their debt to the exclusion of the debt of Fielder, even with 
the consent of Scott & Sanders, who made the payments, 
and who were principals on the note on which the appel- 
lees are sureties.— Cook v. Kornegay, 3 Ala. 643. 

6. The appellees had no interest in the mortgage, which 
they could assert in acourtof law. Although asurety who 
pays the debt of his principal shall stand in the place of 
the creditor, and have all the rights which the creditor 
has, for the purpose of obtaining reimbursement, yet this 
is an equitable right, which only a court of equity can en- 
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force. But the surety can be subrogated to the rights of 
the creditor only by paying the debt.— Dunlap v. Clements, 
7 Ala. 589; Houston v. Branch Bank at Huntsville, 25 Ala. 
250 ; 1 Story Eq. Jur. (Redfield’s Ed.) § 499a, et seq., and 
§ 638 ; Wright v. Simpson, 6 Vesey, 714; Geddis v. Hawk, 
1 Watts, 289. 


SrongE, CLopron & CLANTON, contra.—l. The property 
turned over, all of it, had been previously conveyed to 
Vielder & Sessions, by mortgage executed by Scott & 
Sanders. That mortgage provides for and secures the 
debt here sued for, as well as the notes for advances, to 
which Fielder applied the money. When that mortgage 
was made, it inured to the benefit of the appellees in this 
case, although they were not named in the mortgage. 
Stecle v. Mealing, 24 Ala. 285; Phillips v. Thompson, 2 John. 
418; Moses v. Murgatrayd,1 John. 119; Wright v. Morley, 
11 Ves. 12, 22; Ohio Life Ins. Co. v. Ledyard, 8 Ala. 866; 
1 Story Ev. § 6-8; 23 Ala. 799; Cullomv. Br. Bank ; Toul- 
min v. Hamilton, 7 Ala. 367. From this principle, it re- 
sults that even if all the parties to the mortgage—Fielder 
& Sessions and Scott & Sanders—had agreed to apply | 
the entire proceeds to one class of the secured debts, to 
the exclusion of another, they could not have done so with- 
out the vonsent of these defendants. The most they could 
have claimed would have been, that the money should have 
been applied pro rata to all the debts provided for. 

2. As soon as the money was realized by Fielder & Ses- 
sions from the mortgaged property, the law itself made the 
distribution among the different debts. To test this, let 
us suppose that the different demands had been owned by 
different persons; that Fielder & Sessions were trustees, 
and as such sold the property and held the proceeds ; each 
of the creditors could have maintained an action at law for 
his share of the money ; for, in that case, Fielder & Ses- 
sions would have had in their possession money which, ex 
equo ev bono, belonged to each creditor. The claim of each 
creditor would have been several; they would not have been 
bound to bring a joint suit, and hence actions at law would 
have lain.—Loftin v. Lyon & Baker, 22 Ala. 540; Hitch- 
cock v. Lukins, 8 Por. 333; Bezzel v. White, 13 Ala. 422. 
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3. Our case is still better than this. ‘Lhe appellant has 
but two exceptions: One for a charge given, and one for a 
charge refused. To show error in either of the rulings, the 
appellant must establish the proposition that these defend- 
ants have no rights under the mortgage, although the debt 
sued on is one of the secured debts in the mortgage, and 
that Fielder & Sessions and Scott & Sanders, without our 
consent, could apply the whole security to another debt, 
and entirely exclude us and the debt we are sued for from 
all participation in the mortgage fund. It is not a ques- 
tion of applying funds to the payment of a usurious debt, 
in preference to a legal debt. The argument takes the ex- 
treme position, and cannot be maintained with an humbler 
pretension—that the mortgagors and a part of the benefi- 
ciaries, without the consent of the other beneficiaries, can 
apply the whole mortgage fund to our secured debt, and 
leave another secured debt wholly unpaid, and this uuder 
a mortgage which creates no preferences. Such an argu- 
ment, when understood, falls of its own weight. 

4, The plaintiff below—appellant here—took a non-suit 
on the charge of the court. He tnus adhered to his deter- 
mination to recover the whole fund or nothing. On all 
questions not excepted to, and not shown by the record, 
this court will presume the court below ruled correctly and 
satisfactorily.—Shep. Dig. 569, § 105; ib. 459,§ 10. If 
the charge was too general, or needed explanation, or if 
the plaintiff desired a partial recovery on the theory that 
the two debts were entitled to share pro rata, he should 
have asked a charge to that effect, and should not have 
- taken a non-suit. 

5. The plaintiff had in his hands money which, ex equo 
et bono, he was bound to apply in total or partial payment 
of this note; and this demonstrates that the circuit court 
did not err either in the charge given or in the charge 
refused. 

6. No bill in chancery was necessary in this case; no 
equities were to be settled. Fielder was in possession of 
all the money, and rightfully in possession of it. The only 
question was its rightful, pro rata apportionment among 
the severa] demands he held. This involved nothing but 
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a calculation. As well contend that a tenant in common, 
or other part owner, of a chattel—not a partner—can not . 
maintain an action at law for his share of the proceeds of 
sale, or for his proportion of the damages for a conversion 
of the chattel. Parminter v. Kelly, 18 Ala. 716 ; Rutledge 
v. Townsend, 38 Ala. 720. 

7. Even if there had been no usury in the notes for ad- 
vance, Fielder & Sessions, under the facts of this case, 
could not, with the consent of Scott & Sanders, without 
our consent, have applied the proceeds of the mortgage 
property to one debt for advances, to the exclusion of the 
debt in suit, which is equally provided for in the mort- 
gage. Thecharge asked and refused, and the charge given, 
would prevent correct rulings of the court, (the phrase usu- 
rious or illegal interest being left out,) even if there had 
been no usury in the transaction. 


PETERS, J.—On the fourth day of March, 1868, the 
appellant sued the appellees in the circuit court of Bullock 
county, by summons and complaint. The cause of action 
was a promissory note, in the following words, to-wit : 


“$478 07.—On or before the 25th day of December 
next, we, or either of us, promise to pay James H. Fielder, 
or bearer, the sum of four hundred and seventy-eight dol- 
lars and fifty-seven cents, for value received, in gold or its 
equivalent. This the 3d day of January, 1866. 

(Signed) J. W. Scort, 
Isaac SANDERs, 
K. M. VaRNER, 8. ¢., 
THomMAs YOUNGBLOOD.” 


On the trial, the defendants pleaded the general issue, 
and payment, with leave to give in evidence any matter 
which might be specially pleaded. On these issues the 
plaintiff read the note above said to the jury in evidence, 
and rested. It was then shown by the defendants, Varner 
and Youngblood, who were the only parties defendant 
then before the court, that they were accommodation sure- 
ties on said note; that said Scott & Sanders had execu- 
ted a mortgage to Sessions & Fielder on the 23d of 
March, 1867, to secure its payment, with that of several 
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other debts named in said mortgage. This mortgage in- 
cluded a conveyance of all the property of said Scott & 
Sanders which was not exempt from execution, except 
what was mortgaged to other parties; the mortgage was 
executed to Sessions & Fielder, but the debt mentioned 
in thé above note was one of those also mentioned in the 
mortgage, and secured by it; there was no preference 
allowed in favor of any of the debts secured in the mort- 
gage; the property conveyed was all turned over to the 
mortgagees, and sold by them for the satisfaction and pay- 
ment of the debts therein mentioned. It was also admit- 
ted that certain advances made by Fielder & Sessions to 
Scott & Sanders, mentioned in the mortgage, were, $1,000 
at the date of the mortgage, $1,000 in April, 18.7, and 
$1,0U0 in May, i867; and that for these several advances 
notes were taken, all of which fell due on October 1, 1867. 
To the sums thus advanced, the gross sum of 25 per cent. 
was added to each note. It also appeared that the law 
day of tlre mortgage fell upon the first day of October, 
1867, It was also shown that the mortgaged property 
sold for money enough to pay all the debts secured in the 
mortgage, except the usurious interest of 25 per cent. on 
the $3,000 mentioned as advances; and that, if the money 
realized on the sale of the property conveyed in the mort- 
gage had been applied to the payment of all the debts se- 
cured in the mortgage, exclusive of the usurious interest, 
all would have been paid. And among the rest, the one 
here sued for. There was also testimony tending to show 
that Scott & Sanders, the mortgagors, consented to the 
appropriation of the moneys raised upon the mortgage to 
the payment of said usurious interest, to the exclusion of 
the debt in suit mentioned in said note. 

Upon this evidence the said plaintiff below, the said 
Fielder, asked the court to charge the jury as follows, 
to-wit : 

“If the jury believe from the evidence, that there was 
usurious interest in the notes given by Scott & Sanders 
to Sessions & Fielder for advances made to them, at the 
time of and subsequent to the execution of the mortgage, 
and that Scott & Sanders made a general payment, then 
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a ; 
Sessions & Fielder had the right, with the consent of 
Scott & Sanders, to apply such general payments to the 
payment of such usurious interest, to the entire exclusion 
of the note sued upon, although said application may have 
been made without the knowledge or consent of the de- 
fendants.” 

This charge was refused, and the said plaintiff excepted. 
And the defendants below then asked the court to charge 
the jury that— 

“Tf the jury believe from the evidence, that there was 
illegal interest included in the notes given by Scott & 
Sanders to Sessions & Fielder for advances made to 
them at the time of, and subsequent to the execution of, 
the mortgage, then Sessions & Fielder, in the absence of 
any appropriation by Scott & Sanders, could not apply 
a general payment made by Scott & Sanders to the pay- 
ment of such illegal interest, to the entire exclusion of the 
note here sued upon, if said note is included in said mort- 
gage, and the defendants are accommodation sureties on 
said note.” 

This charge the court gave, and the plaintiff excepted. 
And in consequence of these rulings of the court, the 
plaintiff took a non-suit, and now appeals to this court for 
the decision upon the points raised upon the foregoing 
charge and refusal.—Reyv. Code, § 2759, 

A mortgage is a security for all the debts included in it. 
4 Kent, p. 186, marg. If these debts are in different 
rights, and the mortgage contains a power of sale, as is 
the case with this mortgage, then the mortgagee becomes 
the trustee of the creditors and of all those interested 
in the appropriation of the funds raised upon a sale of the 
mortgaged property. And as such trustee, he is bound to 
see that the funds made upon the mortgage sale are legally 
applied. And where there is no preference given to one 
creditor whose debt is so secured, over another, then all 
must share equally in the application of the moneys raised 
upon a sale of the mortgaged property.—Stleele v. Mealing, 
24 Ala. 285. Here, the mortgagors were the principal 
debtors, and Varner and Youngblood were their sureties 
on the note sued upon in this action. And the mortgage, 
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which the principal debtors executed, was for the indem- 
nity of their sureties. This placed the property conveyed 
beyond the control of the mortgagors or the mortgagees, 
so as to prejudice the rights of the sureties. The mort- 
gage was pro tanto for their benefit. It wag a deposit for 
their use. In such a case, neither the creditor nor the 
principal debtor can defeat their rights.—1 Story Eq. § 499, 
and cases there cited. .If the creditor is supplied with the 
means to pay the debt by the principal debtor, it is the 
right of the surety to have the means thus supplied ap- 
propriated to his discharge, and if the creditor fails in 
making the proper appropriation, to that extent the credi- 
tor will be released.—Perrine v. Fireman’s Ins. Co. of Mo- 
bile, 22 Ala. 575; Allen v. Greene, 19 Ala. 34. And this 
release may be insisted on either at law or in equity.— 
Henderson v. Elrod et al., Jan. T. 1871. 

The mortgagor may himself pay usurious interest, and 
he may convey his property to secure its payment. And 
he alone can avail himself of the defense of usury. This 
is a personal privilege to him. If he does not interpose 
it, no one else can, unless it is so exhorbitant as to induce 
the belief that the debt itself is simulated, and conse- 
quently fraudulent as to bona fide creditors.— Baskin v. 
Calhoun, Adm’r, Jan. T. 1871; Cook et al. v. Dyer, 3 Ala. 
643. If, then, the mortgagor chooses to secure a debt 
bearing usurious interest in the same conveyance with 
another bearing only simple and legal interest, it is his 
right todo so. And if, upon a sale of the mortgaged prop- 
erty, he consents to an appropriation of the funds thus 
raised to the payment of the usury, a surety on the debt 
paying legal interest cannot complain of it. The surety 
gets what was intended for him on the execution of the 
mortgage, and this is all that he is entitled to. But the 
charge of the court which was given, and excepted to by 
the appellant, was not in conformity with this declaration 
of principle. It was therefore erroneous. 

The decision of the court below is reversed, and the 
cause is remanded, and a new trial is ordered in the court 
below. 
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NASHVILLE & DECATUR RAIL ROAD vs. COMANS. 


[ TRESPASS FOR KILLING MULE. ] 


1. Rail road companies, liability of for killing stock ; by what law governed, 
and how construed.—The liabilities of rail road companies, in Alabama, 
for the killing or injury of stock by their cars or locomotives, are gov- 
erned by the statute upon ‘ Rail Roads,” found in the Revised Code. 
(Rev. Code, §§ 1399-1416, both inclusive.) This statute is to be taken 
and construed as one law. 

2. Same; what rail road company must show to exonerate itself from lia- 
bility. —Under this law, a rail road company, in order to exonerate 
itself from such liabilities as are imposed by the statute, must show 
that the injury complained of did not result from a failure on the part 
of its servants to comply with the requirements of section 1399 of the 
Revised Code, or from any negligence on the part of the company or 
its agents.—Rev. Code, § 1401. 

3. Same.—If the company, or its agents, are not guilty of any negli- 
gence, and comply with the requirements of section 1399 of the Re- 
vised Code, then the company will not be liable for stock killed or 
injured by its trains or locomotives while engaged in its legitimate 
business, 


Appeal from Circuit Court of Limestone. 
Tried before Hon. Jas. S. CLARK. 


THIs was an action of trespass brought by the appellee 
against the Nashville & Decatur Rail Road Company, to 
recover damages for the killing of a mule by the locomo- 
tive of said company. The defendant (appellant) pleaded 
“not guilty,” and several other pleas not necessary to be 
mentioned, “with leave to give in evidence any matter 
which would be a good plea in bar to the plaintiff’s ac- 
tion.” 

The proof shows that a locomotive belonging to the 
Nashville & Decatur Rail Road Company, drawing eight 
or ten loaded freight cars, while moving at a speed of from 
ten to thirteen miles per hour, at a point on the track 
where it was “a steep down grade,” and just within the 
corporate limits of the town of Athens, struck the mule 
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and injured it so badly that it died. The mule, when first 
seen by persons on the train, was some distance off, and 
grazing about twenty yards from the track. The engineer 
blew the whistle frequently while going down this grade, 
and the train had arrived within seventy-five yards of the 
point where the mule was, when it became frightened, 
and “started to come pretty fast towards the track.” The 
engineer then “ blew on the brakes,” which were promptly 
applied by the conductor and brakesmen, reversed his en- 
gine, and blew the cattle alarm continuously, and did all 
in Lis power to stop; but notwithstanding this, the mule 
jumped on the road some fifteen or twenty feet in front of 
the engine, and ran down the track some few feet, until 
knocked off by the train, which had then slackened its 
speed very considerably. 

Charles Harrison, an expert, an engineer by education 
and practice of many years, who had heard the testimony 
of the witnesses as to what was done to stop the train, (the 
‘substance of which testimony is given above,) testified 
that if what the witnesses said, was done, “it was all that 
could be done to stop a train, and that the engineer had 
used all the means within his power, known to skillful en- 
gineers, in order to stop the train.” 

The bill of exceptions is quite lengthy, and sets out 
much evidence, and many rulings and charges of the court 
below, which, in the view taken of the case by this court, 
it is unnecessary to notice. 

On the trial, the court below permitted the plaintiff, 
against defendant’s objection, to introduce evidence that 
at the place where plaintiff’s mule was killed, other stock 
had previously been killed by the engines and trains of 
the company, and also allowed plaintiff to read in evidence 
to the jury a certain ordinance of the town of Athens, pre- 
scribing the rate of speed for trains running through the 
corporate limits thereof; to both of which rulings defend- 
ant reserved an exception. There was no evidence what- 
ever as to tne condition of the road. 

The court charged the jury, among other things—Ist, 
“That if the plaintiff had proved the killing, value, and 
ownership of the mule, his case was made out, and the de- 
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fendant, in order to excuse itself, must prove that it had 
exercised the greatest and utmost degree of diligence to 
avoid the killing, and that the burden of proof was on the 
defendant to show such diligence ;” 2d, “ That section 1406 
of the Revised Code of Alabama was independent of, and 
had no connection with, sections 1399 and 1401, and an 
action of trespass instituted under it might be prosecuted, 
and would not be barred by the limitation prescribed by 
section 1492, and that section 1406 was not to be construed 
in pari materia with the other sections of that chapter ;” 
3d, “ That in this action, it is competent for the plaintiff 
to introduce evidence of the bad condition of the road, 
and to prove that other stock had been frequently killed 
at the place where plaintiff’s mule was killed, at other 
times.” 

The defendant duly excepted to the giving of these 
charges, and requested the court to give twenty-one writ- 
ten charges, some of which the court gave, and others of 
which were refused. 

The jury returned a verdict for the plaintiff, and judg- 
ment was rendered accordingly, and hence this appeal. 

The appellant makes in this court thirty-five assign- 
ments of error, among others, “that the court erred in 
the 2d and 3d charges given by it.” 


Houston & Pryor, for appellant. 
Waker & BricKELL, contra. 


[ The briefs did not come into the Reporter’s hands. ] 


PETERS, J.—This is an action of trespass, commenced 
on the 30th day of August, 1867. Comans was the plaintiff 
in the court below, and the Rail Road Company was the 
defendant. The complaint contains but a single count, 
which was in the following words—that is to say: “The 
plaintiff claims of the defendant the sum of two hundred 
dollars for wrongfully killing a mule, the property of the 
plaintiff, by running over {it} with locomotive, on — day 
of August, 1867; therefore this suit.” ‘The answer to 
this complaint was the plea of “not guilty,” and several 
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others, “with leave to give in evidence any matter which 
would be a good plea in bar of the plaintiff’s action.” 
There was a verdict and judgment for the plaintiff below, 
and the defendant brings the case to this court, and here 
assigns a great number of errors committed by the circuit 
court on the trial below. 

There was proof to show that the mule of the plaintiff, 
when he received the hurt from which he died, was tres- 
passing on the roadway of the company, and was stricken 
by its locomotive while engaged in its lawful and ordinary 
business. There was also proof showing that the mule 
unexpectedly came on the track of the road, some fifteen 
or twenty feet in front of the train, when in motion at a 
rate from ten to thirteen miles an hour, passing over “a 
heavy down grade.” It was a loaded freight train of eight 
or ten cars. It was also shown that as soon as it was seen 
by the agents of the company that the mule was coming 
on to the track of the road, the engine was reversed, the 
brakes put down, the whistle blown almost continuously, 
and every thing was done by the engineer and conductor 
having charge of the train, in their power, known to skill- 
ful engineers, to stop the train and to avoid striking the 
mule, but it was all im vain. 

The main question in the case is, was the mule ualaw- 
fully killed? If it was, then the company ought to pay 
for it; if it was not, then the plaintiff ought not to re- 
cover. 

The lawfulness or unlawfulness of the killing depends 
upon the diligence and care required of rail road compa- 
nies in prosecuting their business in this State. Without 
any special legislation on this subject, a rail road company 
would be bound to such diligence in the prosecution of its 
business as would be dictated by sound reason, when ap- 
plied to the successful use of the privileges necessarily 
incident to its franchise. No damages can be allowed for 
an injury accruing from a legal act performed in a legal 
manner.—Brown v. Kendal, 6 Cush. 292. Else, the ordi- 
nary pursuits of life would have to be suspended whenever 
there was danger of accidental injury to others, or to their 
property. It is the privilege of rail road companies, in 
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this State, to run their engines and trains at any rate of 
speed that would be safe for their passengers and freight. 
There is no rate of speed prescribed by law, except under 
special circumstances. Then, without our statute, rail 
road companies would be only bound to use such care in 
the movement of their cars and engines as belongs to the 
business they are engaged in. In such a case, what is 
called reasonable care would be sufficient to excuse.— Rail 
Road Company v. Skinner, 19 Penn. R. 298. The maxim, 
Sic utere tuo, applies not only to the company, but also to 
the owners of stock that may stray upon the track of the 
road. The privilege of the company is to have the track 
of the roadway for the exclusive use of its locomotives 
and trains. The company is not a tenant in common with 
the public and its stock, in the roadway and track of 
the improvement, but it is the sole and exclusive owner 
thereof. And the stock of the owners of the adjacent 
lands can not trespass upon the roadway of the company 
as a part of the public domain. The owners of such stock 
have no more right to permit it to trespass upon the road- 
way of the company, than the company has to quit its 
roadway with its engines and machinery and trespass 
upon the adjacent lands. The mule had no more lawful 
right, at common law, to be upon the rail way track when 
it was needed for the use of the company, than it would 
have had to force itself into the parlor of the rail road 
station house. If, in either case, it should be casually 
hurt, without malice towards the owner, the injury could 
not be said to be unlawful.— Bordentown & S. A. Turnpike 
v. Camden & Amboy Railw., 2 Harrison, 314; Coy v. Utica 
& Sch. Railw.. 23 Barb. 643; Beers v. Housatonic Railw., 
19 Conn. 566; 19 Penn. 298, supra; Bennis v. Conn. & 
Pass. Rivers R. R. Co., 42 Vt. R. 375. 

But in this State the general assembly has fixed the 
lisbility of rail road companies for killing and injuring 
stock found trespassing on the rail road track, and also the 
measure of the diligence which will excuse for such inju- 
ries. The whole law upon this subject is found in the Re- 
vised Code. The statute therein contained is compiled 


from : acts of the legislature, which were not carried 
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into the Code of 1852.—Rev. Code, p. 836, § 4899 to 1416, 
both inclusive. The first act passed on this important sub- 
ject, was that of February 10, i8 2, which is entitled, “An 
act to define and regulate the liability of rail road compa- 
nies.” —Pamph. Acts 1851-2. p. 45, No. 34. ‘The first see- 
tion of this act is copied into the Revised Code at section 
1405. This makes the liability for the killing of stock, or 
its injury, absolute and peremptory.—Rev. Code, § 1406 ; 
Act of 1852, supra, $1; 25 Ala. 229. The next statute, in 
the order of its passage, was approved February 6, 185s, 
and is entitled, “An act to regulate and define the duties 
and liabilities of rail road companies in this State.”— 
Pamph. Acts 1857-8, p. 15, No. 13. The first and second 
sections of this latter act. are substantially copied into the 
Revised Code at sections 1399, 1400. The third ~ection 
of this last named enactment is in these words, to-wit: 
“That all railroad companies in whose employment said 
engineers {those named in a former section] are at the 
time of any accident occasioned by failure to comply with 
the provisions of the first section of this act, shall be 
liable for all damage done to ‘persons, stock, or other prop- 
erty, on account of said failure to comply with the provi- 
sions of this. act, (Rev. Code, § 1399,) or on account of 
any negligence whatever on the part of the rail road com- 
pany or its agents, and in no other case.’ —Pamph. Acts 
1857-8, p. 16,§ 3. This section is also inserted in the Re- 
vised Code, except the words, “and in no other case.” —Rev. 
Code, § 1401. After the passage of this act, there were 
several others enacted during the war, which are also 
partly, or in whole, copied into the Revised Code; but 
these insurgent enactments cannot have the force of laws, 
except so far as they have been re-enacted or adopted by 
the general assembly of the rightful government.— 7exras 
v. White, 7 Wall. 700. The Revised Code, as it now stands, 
was received and adopted by the general assembly of the 
Provisional government of this State on February 19, 1867. 
Pamph. Acts 1866-7, p. 718. And “all laws and parts of 
laws of the Revised Code of Alabama, except such as con- 
flict with the constitution and laws of the United States, 
or the coustitution of this State,” were continued in full 
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force and effect by the act of July 27, 1868.—Pamph. Acts 
1868, p. 7. 

From this statement, it appears that the law of the Re- 
vised Code, on the important subject of railroad companies 
and their duties and liabilities in this State, must be taken 
as a whole and construed together as one law. Such was 
evidently the legislative intent.—1l Kent, (marg.) 463; 
Dwarris on Statutes, 569; United States v. Freeman, 3 How. 
556, 564; Wade v. Judge, 56 Ala. 130, 183. The act of 
1858 really superseded the act of 1852, and limited the lia- 
bility of railroad companies, for injuries or destruction of 
stock, fo accidents occasioned by a failure to observe the pre- 
cautions mentioned in the said act, and by negligence. If, 
then, the agents and engineers of the railroad company, in 
running its trains, comply with the requirements of section 
1399 of the Revised Code, are not guilty of any negligence, 
the company is not responsible for damage to stock or 
other property injured by its cars or locomotives engaged 
in the lawful business of the company.—Rev. Code, § 1401. 
This conclusion does not conflict with the decision in the 
ease of The Nashville & Chattanooga Railroad v. Peacock, 
(25 Ala. 229,) because that case involved the construction 
of the act of 1852 only, and occurred before the passage of 
the act of 1858, which was a very material modification of 
the law as it stood before its passage. At the time it was 
made it was correct; but the law is not altered by statute, 
and it does not apply. The result, then, of the foregoing 
decision is, that the railroad company is liable for the kill- 
ing or injury of stock by its cars or locomotives, when its 
agents or servants fail to comply with the requirements of 
section 1349 of the Revised Code, even when there is no 
negligence attributable to the company, or to its agents or 
servants; and the company is also liable when these require- 
ments are complied with, and there is also any negligence on 
the part of the company or its agents.—Rev. Code, §§ 1399, 
1401 ; Memphis d& Charleston Railroad Company v. Bibb, 
36 Ala. 699. But the company is not liable for such inju- 
ries, if the requirements aforesaid are complied with, and 
there is no negligence on the part of the company or its 
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agents.—1 Redfield on Law of Railroads, 465, et seq., and 
cases there cited. 

The second charge given by the court, on the trial be- 
low, was not in conformity with the above construction of 
the statute in the Code. It was, therefore, erroneous. 

It is not perceived what connection the bad condition of 
the road, or the former destruction of stock, have had with 
a failure to comply with the requirements of the statute, or 
with the negligence of the company or its agents. This 
was a matter foreign to the substance of the issue, unless 
it was shown that the bad condition of the road in some 
way contributed to cause the injury to the mule. But 
nothing of this kind appears in the testimony. The third 
charge was, therefore, also erroneous. 

As the cause will have to be reversed and sent back for 
a new trial, it is not necessary to discuss the numerous 
charges asked by the defendant and refused by the court 
below. In the main, the learned judge was correct in his 
refusals. The charges based upon the allegation of the 
diligence required by the statute, ignore the further fact 
that mere statutory diligence is not enough; but in con- 
nection with it there must be an absence of negligence, in 
order to exonerate the company from blame. Whatever 
else may be done, if there is negligence also, and the injury 
is the result of such negligence, the company is liable. 

The evidence of the incorporation of the town of Athens 
should have been rejected ; and so likewise the evidence of 
its ordinance. The general assembly has prescribed by 
law how a railway train shall enter an incorporated town or 
city, and how it shall quit it. -Rev. Code, § 1399. The 
corporation cannot contravene this law by its ordinance, 
so as to add to the responsibilities of the company for the 
injury to stock trespassing on the railway track, whether 
within or without the limits of the city. Lhe charter of 
the company is its authority to move its trains along its 
roadway, whether within or without the limits of a town or 
city, and when this authority does not fix a rate of speed, 
this is left to the sound discretion of the company. And 
unless the legislature has bestowed upon the town or city 
corporations through which the road runs power over this 
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question, they have nothing to do with it. If a railway 
train should nevertheless enter a town or city at such a 
rate of speed as to endanger the lives of its citizens who 
might necessarily be about the railway track, this would 
amount to negligence or want of care, which would render 
the company liable for an injury unnecessarily thus occa- 
sioned. A railroad company is bound to make a prudent 
use of its lawful rights.— Cotterill v. Starkey, 8 C. & P. 6915 
1 Bla. Com. 806 ; 2 Bouv. Inst. 2379. This is a principle 
of common law, and it is also the purpose of the statute. 

The ordinance of the town of Athens can not, then, influ- 
ence the issue in this case. It was, therefore, improperly 
admitted. 

For the errors above pointed out, the cause is reversed 
and remanded for a new trial. 





BACHUS vs. MICKLE. 
[ACTION ON PROMISSORY NOTE, ] 


1. Discontinuance; what operates as.—It is erroneous to strike out the 
name of a proper party defendant to a suit, when there are several and 
all have been served, without showing some sufficient reason therefor. 
This is not such an amendment as may be allowed under the code, 
(Rev. Code, § 2809, ) and if done, will amount to a discontinuance of the 


action. 


APPEAL from Circuit Court of Chambers. 
Tried before Hon. Ropert DovuGHERTY. 


THE complaint in this case was as follows: 
“William Mickle, plaintiff, ) 
Us. | Chambers Circuit Court, 
Augustus Pinckard and { Spring Term, 1867. 
Warren Bachus, defendants. | 
The plaintiff, William Mickle, claims of the defendants, 
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Augustus M. Pinckard and Warren Bachus, the sum of one 
hundred dollars, due by promissory note made by them on 
the 22d of February, and payable one day after date, with 
interest thereon. 
KE. G. Ricwarps, plaintiff’s att’y.” 

Both defendants were served with process, and on the 
trial plaintiff amended complaint by striking out the name 
of Pinkard as a party defendant, without showing any 
cause therefor, and took judgment by default against the 
appellant, Mickle, who now assigns as error— 

ist, That the suit was discontinued. 

2d, That the complaint shows no cause of action or 
property in the plaintiff. 


C. D. Hupson, for appellant. 
E. G. Ricwarps, contra. 


[The briefs did not come into Reporter’s hands. ] 


PETERS, J.—This was an action of debt on a promis- 
sory note, made by Pinckard and Bachus, payable to 
Mickle, for one hundred dollars. Both the makers of the 
note were sued, and both were brought into court by ser- 
vice of process. At the trial, by leave of the court, the 
plaintiff amended his complaint by striking out the name 
of Pinkard, and judgment by default was taken against 
Bachus. 

The plaintiff having elected to proceed in his action 
against both the makers of the note in the same suit, can 
not, after service of process on both, abandon his suit as 
to one, without showing some sufficient cause personal to 
the defendant thus discharged. To strike out the name of 
one of the defendants would not be an amendment of the 
complaint, but a dismissal of the suit by an improper dis- 
continuance of a proper party to the proceedings. Amend- 
ment implies that there is something defective, which needs 
correction before the plaintiff can legally proceed. If there 
is nothing to correct, there can be no amendment.—1 Bur- 
rill’s Law Dict. 92, Amendment ; 1 Bouv. Law Dict. 118, 
Amendment ; 3 Bla. Com. 407, 448; 1 Tidd’s Pr. 696. 
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Here there was no error to amend; the action was prop- 
erly brought, and all the parties were properly in court. 
Here, there was no defect or want of form in the proceed- 
ings. There was nothing to amend in the complaint; it 
was strictly correct, and there was no impediment in the 
way of the court to proceed as to all of the parties who had 
been sued. In such a case, a dismissal of the suit as to 
one of the defendants is a discontiuance of the whole ac- 
tion. The statute of amendments does not intend to de- 
stroy the law of continuances.— Wlitlaker v. Van Horn, 
43 Ala. 255; Ferrell v. Masterson, Adm’r, 43 Ala. 268; Gar- 
yell v. Lynch, Adm’r, January Term, 1870, and cases there 
cited, 

It may be well for the legislative authority of the State 
to strike discontinuance from our law; but until this is 
done, whatever of good or evil may belong to the princi- 
ples on which they depend is fixed in our system of law 
beyond the power of the courts to remove. 

It is contended by the learned counsel for the appellant 
that the complaint in this case does not contain a sub- 
stantial cause of action, and that it shows no property in 
the plaintiff. I think this objection is not sustained by 
the record. This shows that the complaint is as near as 
possible in the language of the schedule of forms append- 
ed to the Revised Code. Such forms are sufficient.—Rev. 
Code, 673, at bottom ; Letonda! v. Huguenin, 26 Ala. 552. 

The judgment of the court below is reversed and re- 
manded. 


B. F. SAFFOLD, J., dissenting. 
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FLOWERS vs. BITTING. 


[ACTION ON BILL OE EXCHANGE, BY INDORSEE AGAINST INDORSER. ] 


1. Bill of exchange; signature to; what not such as to bring within influ- 
ence of sections 2684 and 2682 of Revised Code.—A bill of exchange to 
which the name of the party sought to be charged is signed by his mark 
in the usual way, but without an attesting witness, does not purport to 
be signed by him so as to entitle it to the privileges conferred by sec- 
tions 2681 and 2682 of the Revised Code. It may, nevertheless, be re- 
ceived as an adminacle of proof. 

2. Same; drawer or indorser of ; what must be proved, to fix liability of —The 
liability of the drawer or indorser of a bill of exchange is not fixed, 
unless there has been a demand for payment, and notice given of the 
failure to pay ; and these must be proved on the trial. 


APAEAL from the Circuit Court of Barbour. 
Tried before Hon. H. D. Clayton. 


The appellee, who was indorsee of a bill of exchange, 
brought this action against the appellant, who was indorser 
thereon. The bill was both drawn and indorsed by appel- 
lant, who, being unable to write, signed in the usual way 
by his mark, but there was no attesting witness. The bill 
of exchange was the only evidence offered by the plaintiff, 
and it was admitted that the sole consideration of the bill 
was for the purchase of a slave in the year 1860. This 
being all the evidence, the court, at the request of the plain- 
tiff, charged the jury that, if they believed the evidence, 
they must find for the defendant, and plaintiff excepted. 

The errors assigned are— 

Ist, The charge of the court. 

2d, That there was no evidence of protest and notice. 


F. M. Woop, and Joun A. Foster, for appellant. 
SEALS & WILLIAMS, contra. 


B. F. SAFFOLD, J.—The bill of exchange, the founda- 
tion of the suit, had the appellant’s name signed to it as 
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drawer and indorser, by his mark in the usual way, but 
without an attesting witness. 

The mark of a person who cannot write is not his signa- 
ture, unless his name is written near it, and it is witnessed 
by a person who writes his own name as a witness. —Rev. 
Code, 1. 

The bill above mentioned does not, therefore, purport to 
be executed by the party sought to be charged. It rather 
purports not to be. 

There was no evidence of a demand for payment, and 
notice given of the failure. These were necessary to fix 
the liability of the drawer or indorser.—Jordan v. Bell, 
8 Port. 53; Rives v. Parmley, 18 Ala. 256, 

The bill of exchange was the only evidence offered by 
the plaintiff. Upon this, the court charged the jury that, 
if they believed the evidence, they must find for the plain- 
tiff. The charge was erroneous. 

The defense that the consideration was a slave purchased 
is not available.—-Mudd v. McElvaine, January Ter:n, 1870. 

A writing signed as this bill was is not necessarily inad- 
missible as evidence, because of the imperfect signature. 
It may be received as an adminacle of documentary proof 
in an action.—Story on bills of Exchange, § 53, note 6, 

‘Lhe judgment is reversed, and the cause remanded. 





WINNEMORE vs. MATHEWS. 


[ACTION ON COMMON COUNT FOR WORK AND LABOR DONE, ac. ] 


1, Judgment by default ; what will not support.—A summons not signed by 
the clerk will not support a judgment by default. 

2. Complaint ; when does not contain substantial cause of action.—A com- 
plaint upon the common count for work and labor done, in which it is 
not stated that the work was done by the plaintiff, does not contain a 
substantial cause of action, 
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Appeal from City Court of Selma. 
Tried before Hon. P. G. Woop. 


THE complaint in this cause (the name of the parties 
and style of count being here omitted,) was as follows : 

“ The plaintiff claims of the defendant three hundred dol- 
lars, due by account on Ist day of January, 1866, for work . 
and labor done and services rendered for the defendant, at 
her request during the year 1865; also, the further sum 
of four hundred and six dollars, due by account on the Ist 
day of January, 1867, for work and labor done and ser- 
vices rendered for defendant during the year 1866, which 
said several sums of money, with interest thereon, are still 
due and unpaid.”’ 

The judgment was by default, and the defendant now 
appeals, assigning as error— 

Ist, That no summons was ever issued or signed by the 
clerk, and the judgment is by default. 

2d, The judgmert rendered. 


Pettus & Dawson, for appellant. 
The name of appellee’s counsel appears neither in the 
record, nor on the docket. 


B. F. SAFFOLD, J.—The summons was not signed by 
the clerk, and the judgment was by default. The sum- 
mons must be signed by the clerk, and it is his signature 
which gives it validity.—Rev. Code, $$ 2559, 2560; Stone 
v. Harris, Minor’s Rep. 32; Browder v. Gaston & Wellborn, 
30 Ala. 677; Costley v. Driver, present term. 

The complaint does not contain a substantial cause of 
action. By the omission to state who did the work, the 
plaintiff might recover money to which he had no claim 
whatever, and another is entitled. 

The judgment is reversed, and the cause remanded. 
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WILSON vs. OWENS’ ADMINISTRATOR. 


[JUDGMENT BY DEFAULT—ACTION ON PROMISSORY NOTE. ] 


1. Summons; what, not sufficient to support yudgment by default.—A sum- 
mons not signed by the clerk, will not support a judgment by default 
in an action of debt. 

2. Acceptance of service; when must be proved.—A judgment by default, 
where the service of the summons is acknowledged, by endorsement 
in writing thereon, can not be sustained without proof of the service 
of summons ; nor is such a judgment cured by the statute of amend- 


ments. 


AppEAL from City Court of Montgomery. 
Tried before Hon. THos. M. ARRINGTON. 





The facts are stated in the opinion. 


Watts & Troy, for appellant. 
Wacker, Murpuey & WINTER, contra. 


PETERS, J.—This was an action of debt, founded on 
a promissory note, commenced by summons and com- 
plaint. The summons does not appear to have been signed 
or issued by the clerk of the court in which the proceed- i 
ings were instituted. ‘The signature of the clerk is wholly i 
blank ; and the summons bears date in 1860, some five 
years at least before the note on which the suit was brought 
was executed, and longer before it fell due. The com- 
plaint by which it is accompanied is in the usual form, but 
wholly without any intimation of a date. The service of 
the process is acknowledged, and the acknowledgment is 
indorsed on the back of the summons, and is in these 
words: “I hereby accept service on the within summons 
and complaint—Waive regularity of service. Montgom- 
ery, Ala., Jan. 20, ’s8: W. J. Wilson.” There was no i 
attempt to amend the process in the court below, and there 
is no proof of the service of the summons shown by the 
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record. The judgment was by default, and rendered on 
the 10th day of February, 1868. 

Such a judgment can not be sustained. There is no 
evidence in the record that such a summons was ever 
issued by the clerk, or that it ever went into the hands of 
the sheriff. It therefore had no efficacy to bring the de- 
fendant into court. It does not appear that he dispensed 
with its necessity. Such a summons is a nullity. Sucha 
departure from the prescribed forms for the commence- 
ment of a suit is not cured by the statute of amendments, 
Stone v. Harris, 1 Smith Cond. R. 36; O'Neal v. Garrett, 
3 Ala. 276; Z'uskaloosa Wharf Co. v. Mayor and Aldermen 
of Tuskaloosa, 38 Ala. 514; Harris v. Martin, 39 Ala, 556. 

Let the judgment be reversed and the cause remanded. 





WATSON vs. BELL. 


[BILL IN EQUITY TO ENFORCE VENDOR’S LIEN FOR PURCHASE MONEY OF LAND. ] 


1. Vendor's lien; what not sufficient to prevent enforcement of.—A pur- 
chaser of land can not resist the enforcement of his vendor’s lien, on 
the ground of his bond for titles not bcing stamped, and the inchoate 
right of dower of the vendor’s wife, where the vendor offers to convey 
a perfect title, which the court requires to be done, before the sale 
shall take place. 


AppEAL from Chancery Court of Barbour and Henry. 
Heard before Hon. B. B. McCraw. 


The facts are sufficiently stated in the opinion. 


F. M. Woon, for appellant.—The bond to make titles on 
the payment of the purchase-money, executed by the ap- 
pellee, was not stamped at the time of its execution, and 
has never been stamped; it was error in the court to have 
given complainant any relief founded upon a contract, in 
refusing to stamp which he had violated the law. The 
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defendant in the court below could not be at fault in re- 
fusing to pay for the land, when he held a bond for titles 
which was invalid for want of a stamp, and could not be 
enforced. Before complainant could have prosecuted his 
suit, and obtained a decree, it was necessary for him to 
have stamped the bond in due form. 


D. M. Seats, contra.—The failure of appellee to stamp 
the bond was no defense to appellee’s bill to enforce his 
lien as vendor. Appellee did not have to use the bond as 
evidence in the case. Appellant still held the land; did 
not offer to surrender the possession, or rescind on account 
of the bond not being stamped; did not demand of ap- 
pellee to stamp the bond. Appellee offered, in his answer 
to cross bill, to stamp the bond, and being willing and 
offering to execute good and sufficient title deeds, on pay- 
ment of purchase-money, appellant was not injured, and 
could not be heard to complain. 

Mrs. Bell, wife of appellee, was not shown to be a nec- 
essary party to the bill. The crpss bill did not allege that 
she had any other than dower interest (as wife of appellee) 
in the land ; and hence appellee had no right to bring her 
into court as a party. Appellant had her husband’s bond 
to make title on payment of purchase-money, and he did 
not pay, or offer to pay the same. Appellee offered to 
execute title in accordance with his obligation, whenever 
the money should be paid. 

The decree ought to be affirmed. 


B. F. SAFFOLD, J.—The bill was filed by the appellee 
against the appellant to enforce his vendor’s lien upon 
land. The appellant answered that the bond for titles 
which he received was not stamped as required by the rev- 
enue law, the vendor’s wife had an inehoate right of dower, 
and the purchase-money was not due. The complainant 
replied, offering to stamp the bond, and to make good 
titles on the payment of the purchase-money, as stipulated 
in the bond. He farther stated that a verbal agreement 
made by him with the defendant, to extend the time for 
the payment of the first note, which alone was due, had 
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been broken by the defendant’s non-compliance with some 
precedent conditions. The chancellor decreed a sale of 
the land, but required the complainant to file in court a 
perfect title for the defendant, before the register should 
proceed to make the sale. From this decree the defendant 
appeals. 

Nothing is stated in the defendant’s answer why the re- 
lief prayed for should not be granted, which he did not 
know, and consent to, when he made the contract. He 
retained possession of the land without alleging any want 
of responsibility of his vendor. One of the notes was 
due. The decree required a perfect title to be mide to 
him before the sale should take place. This was all he 
could require. 

The decree is affirmed. 





\iF ir es T TQ 
MELTON vs. ANDREWS. 
[EJECTMENT—HOMESTEAD EXEMPTION. ] 
1, Debtor ; what real property may claim as erempt.-—A debtor may select 
any portion of his real estate, whether in his actual possession or not 
which he may prefer, not to exceed the limitation prescribed by law, to 


be exempt from levy and sale under legal process; provided the selec- 
tion is not unreasonable or capricious. 


APPEAL from Circuit Court of Elmore. 
Tried before Hon. GEorGE GOLDTHWAITE. 


The facts are sufficiently stated in the opinion. 


JEFFERSON FaLKyer, for appellant. 
Rice & WILuiAMs, contra. 


[The briefs did not come into the Reporter’s hands.] 


B. F. SAFFOLD, J.—The appellee sued to recover of 
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the appellant certain lands which he had purchased at a 
sheriff ’s sale under execution against the latter. The ap- 
pellant defended for forty acres, which he claimed to be 
exempt from levy and sale. 

The particular matter in dispute may be stated as fol- 
lows: The cefendant in exeeution was the owner of a tract 
of land, on which were two dwelling houses. He was re- 
siding in one at the time the judgment was rendered 
against him. Before the sale, he exhibited to the sheriff a 
proper claim of exemption to that portion of his land on 
which the other house was situated. Altnough the land 
was all contiguous, the houses were sufficiently far apart 
to admit of the selection of but one. The court charged 
the jury that the defendant could only have been entitled 
to the homestead at which he resided when the judgment 
was rendered, but pot having claimed that part, he had 
lost the right entirely. The judgment was in accordance 
with this charge, and from it the defendant appeals. 

Section 2880 of the Revised Code exempts from levy 
and sale, under any legal process, “such real property as 
may be selected by the head of the family, to include the 
homestead, not to exceed,” &c., for the use of the family. 
In Kaster v. McWilliams, 41 Ala. 302, it was decided that 
a house and lot not in the actual possession of the defend- 
ant is not exempt from levy and sale, on the ground that 
the statute requires a personal use by the family. 

The inclusion of the homestead seems to have been in- 
tended as a privilege to the family. There is no requisi- 
tion in the law that the land selected shall be in one body. 
A house on one acre, or less, might be chosen with other 
land entirely apart from it, so far as the statute is con- 
cerned. Nor does it require that the homstead should 
exist for any particular time before the sale, but repeated 
decisions affirm that the subjects of exemption may be 
selected at any time before the sale. Nor is the existence 
of a homestead indispensable to the exemption. 

The reservation of property for the use of families was 
intended to avoid, so far as the law was concerned, that 
extreme destitution which paralyzes both body and mind. 
The manner of its use is immaterial to the creditor, and 
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the fact that another can or does use it more advanta- 
geously for the family than they can, is no reason for de- 
priving them of it. The creditor is interested in the value 
reserved, not in the subject matter or the quantity. If the 
habitation at any particular time was the principal object 
of protection, the exemption would have been confined to 
that. If the family may not employ other labor than their 
own upon the property, then a family unable to labor per- 
sonally would be less provided for, because of their inabil- 
ity. The law never intended to make such a distinction. 

- We, therefore, decide that a debtor may select any por- 
tion of his real estate, whether in his actual possession or 
not, which he may prefer, not exceeding in value the limit- 
ation prescribed ; provided the selection is not unreasona- 
ble or capricious. 

The judgment is reversed, and the cause remanded. 





McINTOSH vs. REID Er at. 
[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN. ] 


1, Land, sale of for distribution among heirs; in whom vendor's lien evisls, 
and how may be enforced.—Ou a sale by commissioners of land, on peti- 
tion of the heirs, who own it, for distribution among them, under the 
act of February 5, 1856, the vendor’s lien remains unimpaired in the 
heirs who own the land, and this lien may be enforced by them by bill 
in chancery. It is not necessary that the commissioners shall sue or 
be made parties, although the note for the purchase-money was made 
payable to them as such commissioners. 


2. Demurrer, cause of ; what only will be considered in Supreme Court.—No 


causes of demurrer will be noticed on assignment of error in this court 
which are not fully set forth in the answer. 


APPEAL from Chancery Court of Lee and Chambers. 
Heard before Witscn WIAs, Esq., a solicitor of the 
court, as special chancellor. 








—_ 
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Tus was a bill in equity, filed on the 14th day of March, 
1867, by the complainants as heirs of Robert M. Reid, de- 
ceased, “and as such, joint owners or tenants in common” 
of certain lands described in the bill, to set up and enforce 


‘the vendor’s lien on said lands for the unpaid purchase- 


money thereon. The land sought to be subjected was 
(upon proper proof and petition for sale, for distribution, 
&e., by the complainants, as heirs of said Reid,) ordered to 
be sold by the probate court of Chambers, and was sold, in 
compliance with said order, on October 15, 1859, by com- 
missioners appointed for that purpose by the court, and 
purchased by the appellant, McIntosh, who gave his prom- 
issory note, with two securities, in payment of the pur- 
chase-money, payable twelve months after date to “ Sam- 
uel Feais, James Adkin, and Wm. F. Bonner, the commis- 
sioners appointed to sell certain lands belonging to the 
heirs of Robert M. Reid, deceased, or bearer.” This note, 
with the exception of a few small partial payments, re- 
mains unpaid. The order was silent as to requiring secu- 
rity ; but the court, on report of the commissioners, con- 
firmed the sale as made in the same year, but no deed was 
ever executed. The purchaser, McIntosh, immediately 
entered into possession, and still so continues. The sure- 
ties on the note were probably insolvent when it was exe- 
cuted, and both were dead and their estates wholly insol- 
vent at the date of filing the bill, to which the appellant is 
the sole party defendant. 

The appellant, McIntosh, sets up in his answer, among 
other things, that taking security on the note was a waiver of 
the vendor's lien ; that the payees of said note are the only 
persons entitled to collect the same ; that complainants are 
not his vendors; there is no privity of contract between 
complainants and respondent; that the records of the pro- 
ceedings in the probate court, and the confirmation of the 
sale constitute his title, and that it is not necessary to have 
a deed to constitute his title. Melntosh also demurred to 
the bill, and assigned for grounds: “1st, There is no 
equity in the bill;” 2d, That complainants show in the bill 
that they are not entitled to maintain the same; “3d, That 


they are not the vendors of the respondent; that there is 
30 
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no privity of contract between them and the respondent, 
and that they have no right to proceed against him to en- 
force a vendor’s lien, and that there is a misjoinder of 
parties complainant.” The cause was submitted for de- 
cree on bill, answer and proof. The chancellor overruled 
the demurrer, decreed a lien on the land in favor of com- 
plainants for the payment of the unpaid purchase-money, 
and ordered a reference to the register to ascertain the 
amount due, and on the coming in of his report, confirmed 
the same, and ordered a sale of the land. 

McIntosh appeals, and assigns for error— 

Ist, Overruling the demurrer. 

2d, In decreeing that appellees had a lien on the land 
for the purchase-money. 

3d, In decreeing complainants entitled to the relief 
prayed for. 

4th, In decreeing that the proper parties were before 
the court. 

5th, The final decree rendered. 


W. H. Barnes, and Cumiuton & Trortneton, for appellant. 
E. G, Ricuarps, contra. 


[The briefs did not come into Reporter’s hands. ] 


PETERS, J.—This is a bill in chancery, brought by the 
heirs-at-law of Robert M. Reid, deceased, as tenants in 
common, to enforce the vendor’s lien on certain lands de- 
scended to them, and which had been sold under an order 
of the judge of probate of Chambers county, by commis- 
sioners appointed for that purpose, on the petition of said 
heirs, in order to effect a division of the same. The sale 
was made on the 15th day of October, 1859, and duly re- 
ported and confirmed, as required by the statute then in 
force. 

The sale was on a credit of twelve months, and the appel- 
lant, McIntosh, became the purchaser. ‘The note to secure 
the purchase money was in the following words, that is to 
say: “ October 1éth, 1859. Twelve months after date, we 
or either of us promise to pay Samuel Fears, John Adkins, 
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and William F. Bonner, commissioners appointed to sell 
certain lands belonging to the heirs of Robert M. Reid, 
deceesed, or bearer, the sum of six thousand and thirty-six 
dollars, with interest from the date, for value received. 
M. E. McIntussx, 
EpwWINn SATTERWHITE, 
JAMES R. PHILiips.” 

McIntosh failed to pay this note when it became due, 
and the appellees, the heirs of Robert M. Reid, deceased, 
filed their bill to foreclose the vendor’s lien on the lands 
thus sold on the 14th day of March, 1867. In the time that 
elapsed from the execution of said note to the filing of the 
bill, Satterwhite and Phillips had died, and their estates 
had become insolvent, and the bill was filed against McIn- 
tosh alone. The bill was answered and demurred to, and 
the causes assigned are as follows, to-wit: “1. There is no 
equity in the bill; 2. That the complainants show in 
the bill that they are not entitled to maintain the same; 
3. That they are not the vendors of the respondent; that 
there is no privity of contract between them and the re- 
spondent, and that they have no right to proceed against 
him to enforce a vendor’s lien; 4. That there is a misjoin- 
der of parties complainant.” This demurrer was overruled 
by the court below, and the lands were decreed to be sub- 
ject to the vendor’s lien in favor of the complainants in the 
court, and account was taken and the lands were decreed 
to'be sold by the register, and the proceeds applied—first, 
in payment of the costs of the suit, and then in payment of 
complainant’s debt for the purchase-money, until the same 
was satisfied ; and the residue, if any, paid to the respond- 
ent. From this decree the respondent appeals to this 
court. 

This was a sale of lands belonging to tenants in com- 
mon, made under the act of the 5th of February, 1856, 
entitled, “An act to amend the act approved February 15, 
1854, and to extend the jurisdiction of the probate courts of 
fhe several counties in this State.’—Pamph. Acts 1855-6, 
p. 20, No. 82; Rev. Code, § 3120. Such sales are to be 
“ conducted in all respects as is done when property in the 
hands of an executor or administrator is to be distributed.” 
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Ib. p. 31, § 3. This direction is very general, and it is not 
wholly free from some confusion. The word “ property” 
may include both real and personal property, and the mode 
of sale thus intimated may include the whole law upon 
sales both of real and personal property. If this is so, 
then such sale may be for cash or upon credit.—Pamph. 
Acts 1853-4, p. 45, No. 44, § 2; Code of Ala. §§ 175., 1762, 
1763, 1764. In case of lands, if the sale is upon a credit, 
no conveyance of the title will be made to the purchaser 
until he has paid the whole of the purchase-money.—Code 
of Ala. § 1770. If this be so, then the confirmation of 
the sale does not pass the title of the Jand sold to the pur- 
chaser, but only gives such validity to the sale as saves it 
from liability to be set aside. It does not complete the 
title so as to cut off the lien of the vendor for the payment 
of the purchase-money, which exists in equity in all sales 
of real estate for the unpaid purchase-money.—2 Sued. 
Vend. p. 62, ch.12; McGonigal v. Plummer, 30 Md. R. 422 ; 
Conner v. Banks, 18 Ala. 42; Kelly v. Payne, 18 Ala. 371; 
May v. Lewis, 22 Ala. 646; Amory v. Reilly, 9 Ind. 490; 
Wade's Heirs v. Greenwood and Wife, 2 (Rob.) Va. R. 474, 
484; Wood, Adm’r, v. Sullens, 44 Ala. 686. I think that, 
from these authorities, it can scarcely be doubted that the 
heirs who were the owners of the lands sold, were in equity 
the vendors, and that the sale by the commissioners gave 
them the vendor’s lien on the land for the pirchase-money 
The bill, then, was not without equity, and the chancellor 
committed no error in refusing to dismiss it for this reason ; 
because such a lien may be enforced in equity.— White v. 
Stover, 10 Ala. 441; and cases supra. 

Another objection to the bill is, that the heirs of Reid 
can not maintain this suit; but the same ought to have 
been instituted by the commissioners who made the sale, 
and to whom the note was made payable. The commis- 
sioners were really parties without interest, and wholly 
nominal. They had no property in the proceeds of the 
sale, and upon their death the note did not pass to their 
representatives, or to the representative of tne survivor. 
The heirs were the only real parties, and the proceeds of 
the sale belonged wholly to them. They were the owners 
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of the land sold, and the vendors, at least in a court of 
equity. The lien for the purchase-money is an equity 
which really belongs to them. It was, then, competent for 
them to file their bill to enforce it.— Hutton v. Williams, 
35 Ala. 503; Robinson v. Gurth, 6 Ala. 204; 2 Rob. Va. R. 
474, 484, supra. This sufticiently answers the first, second 
and third objections to the bill, raised on the demurrer. 
The fourth, which complains of a misjoinder of parties 
complainant, is not suStained by the record. All the com- 
plainants have a joint interest in the subject matter of the 
suit; and they are proper parties to the bill. There is, 
then, no misjoinder of complainants. These are all the 
grounds of demurrer specially set forth in the answer to 
the bill. None besides these objections must be heard. 
Rev. Code, § 3350; 1 Chitt. Pl. 13, 14, 66; 2 Bouv. Law 
Dict. p. 185, Aisjoinder. 

There was a reference to the master to ascertain and re- 
port the balance due and unpaid on the above recited note, 
of principal and interest. This was found to be six thous- 
and seven hundred and seventy-two dollars and eighty- 
three cents ($6,772 83). To this report there were no 
exceptions or objections, and it was regularly confirmed 
by the court. The cause was then submitted for final de- 
cree on the pleadings and proofs, and the report of the 
register so confirmed as above said. And the court there- 
upon decreed that there was six thousand seven hundred 
and seventy-two dollars and eighty-three cents due from 
the defendant to the complainants, for the purchase-money 
for said lands in the bill described, and that the complain- 
ants have a lien upon the lands in the bill described, for 
the purchase-money so reported by the register as above 
said, and the said lands were ordered to be sold to pay the 
same, unless the said defendant, McIntosh, paid the same 
within ten days after the adjournment of the court. This 
decree is here assigned for error. But the foregoing dis- 


‘cussion shows that such assignment can not be sustained. 


It is sufficiently sustained by the proofs; and upon the 
pleadings and the evidence upon which it is based, it is 
without error. 
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Let the decree of the chancellor below be in all things 
affirmed, at the costs of appellant in this court and in the 
court below. 





ANDERSON’S ADM’R vs. MCGOWAN AND WIFE. 


[CONTEST IN PROBATE COURT ON FINAL SETTLEMENT OF ADMINISTRATOR. J 


— 


- Authority to sell land given by will ; what does not create a personal trust. 
Authority to sell lands, given in a will in such terms as: ‘‘Itis my will 
that the shares of property which may be allotted to my children shall 
be sold by my executor, &c.,” is not the creation of a personal trust. 
The power given belongs to the office of executor, and not to the per- 
son, and it may be exercised by an administrator with the will annexed, 
under section 1609 of the Revised Code. 

2. Same ; what does not vitiate sale. —That the sale was directed to be made 
after the payment of the debts and the allotment of the slaves, did not 
vitiate a sale made before. 

3. Widow ; what bound by.—Where the widow consented that her share 
of the real and personal property should be sold with those of the 
children, she is bound by the sale, and the admistrator is chargeable 
in her favor with her share of the proceeds. 

4, Confederate money, credit for ; when administrator entitled to, for amount 
paid out for widow and minors.—The administrator, in such case, is en- 
titled to credit against the widow for Confederate currency, which she 
received willingly or without restraint ; and against the minor distrib- 
utees, an allowance for such currency must depend entirely on the ne- 
cessity. 

5. Overruled case.-—Anderson v. McGowan, 42 Ala. 280, overruled as to 

construction of the wi'l in this case, 


AppEAL from Probate Court of Wilcox. 
Heard before Hon. J. H. Burpick. 


Tuis is an appeal from certain rulings and decrees of the 
probate court, in the matter of the final settlement of-the 
estate of R. P. Anderson, deceased, on the accounts filed 
by appellant as administrator cum testamento annexo ; the 
widow of testator and the minor heirs, by their guardian 
ad litem, being contestants. 
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Appellant’s testator died in the year 1860, leaving the 
following will: 

“T, R. P. Anderson, being of sound and disposing mind 
and memory, and knowing the uncertainties of life, do 
make and publish this as my last will and testament, as 
follows: 

Article I. I give and bequeath to my beloved wife and 
children all my property, both real and personal, and all 
moneys or effects of whatever kind or description, that I 
may own in any manner, either in law or equity, to be 
equally divided among them, share and share alike. 

Art. II. It is my will that the shares of property which 
may be allotted to my children shall be sold by my execu- 
tor, as soon as my debts are paid off, to the highest bidder, 
on a credit of twelve months, with interest from date, and 
the purchase-money secured by such personal security as 
my executor may direct ; and the said property shall be 
sold at such place and on such notice as he may think 
proper. 

“ Art. III. It is my will that my executor shall lend out 
the money which may arise from said sale, belonging to 
my children, at legal interest, and collected annually or 
the notes therefor renewed annually ; and I wish this to 
continue until my said children shall attain their majority, 
or marry. 

“Art. IV. I hereby constitute and appoint my beloved 
brother, Isaac E. Anderson, executor of this my last will 
testament. 

“Given under my hand and seal, October 4th, 1860. 

KR. Pavtyinc AnpERsON.” ([Seal.] 
Witnesses : 

W. B. MopaweE tt, 

G. E. Jones, Jr. 

This will was admitted to probate, &c., on the 12th of 
November, 1860, and on the same day the executor filed in 
court his written renunciation of his right to execute said 
will, and thereupon the court appointed said Isaac E. An- 
derson and Osborn L. Jones, administrators cum testamento 
annexo. Testator left him surviving his widow Mary E. 
and two minor children, Elizabeth and Richard, and at the 
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time of his death owned considerable estate of both real 
and personal property. 

The administrators, Anderson and Jones, on the 17th 
day of December, 1860, after giving thirty days’ notice, by 
advertisement in a newspaper published in Camden, of 
time and place of sale, sold (without an order from court,) 
all the property of their testator, both real and personal, 
on twelve months credit, and reported the sale to the pro- 
bate court February 18,1861. At the time of the sale, the 
administrator had on hand money, in par funds, sufficient 
to pay off all the debts of the estate, and the sale was made 
before all the debts were paid. 

The administrator offered to prove, on the settlement, 
that Mary E. (the widow, now intermarried with McGow- 
an,) was present at said sale, and consented to it, and in 
various ways (which are set out in the bill of exceptions,) 
ratified the same; but the court, on motion of contestants, 
wouid not allow the administrator to introduce this proof, 
and the administrator (the appellant) excepted. 

It also appears from the evideuce set out in the bill of 
exceptions, that Jones, the co-administrator of Anderson, 
died in 1862; and from that time until the final settlement 
of the estate, it was managed by appellant and his agent, 
Modawell. The appellant was absent in the army from 
April, 1862, until the war ended in 1865. 

In April, 1864, one of the purchasers of a part of the 
land paid his note in Confederate currency, which was duly 
reported to the court, and thereupon title conveyed to him 
by order of the court. Many of the notes given for pur- 
chase of property were paid in Confederate currency ; and 
it was proved that all of the Confederate money thus re- 
ceived by said estate was collected by said Mary E. and 
the agent of the administrator, and that said Mary E. aid- 
ed and assisted in lending the same out; and that the 





agent of the administrator, with some of the Confederate 
money received for purchase of land, bought several prom- 
issory notes for the estate, one of which was collected after 
the war in United States currency; and that at the time 
these notes were purchased all the obligors were perfectly 
solvent. It was also proved that Modawell invested twen- 
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ty-seven hundred dollars of the Confederate money belong- 
ing to the estate in four per cent. Confederate bonds; and 
that, in the spring of 1864, at the time this was done, there 
was nothing else in circulation but Confederate treasury 
notes and Alabama notes redeemable in Confederate treas- 
ury notes, and that the most prudent and sagacious admin- 
istrators in that part of the country made similar disposi- 
tion of the trust funds in their hands, as the best that could 
be done. 

The contestants objected to the allowance of items of 
credit, in the account, for the Confederate money received 
from sale of the property, for the investment in Confede- 
rate money, for the promissory notes purchased by the 
administrator, and for the amounts in Confederate money 
charged as paid out to and for the use of the widow and 
minors, on the ground that the administrator had no right 
or authority to receive or invest the funds of the estate in 
such currency, or to purchase said promissory notes, &c. 
The court sustained the objection to these items of the ac- 
count, and refused to allow any credit for said items, and 
proceeded to audit and settle said account, charging the 
administrator with the full value, in ;United States cur- 
rency, of the personal property sold, omitting the lands and 
the rents, allowing credits only for debts and other expen- 
ditures on behalf of the estate paid out in par funds; and 
rendered a decree in favor of the widow ard children of 
the testator for the amount thus found due. 

The administrator reserved twenty-one exceptions to the 
rulings of the court, and assigned as many errors, but the 
above are all that are material to the questions passed on 
by the court. 

The various rulings of the court to which exceptions 
were reserved are now assigned as error, 


W. B. Mopawett, and J. Y. Kirpatricx, for appellant. 
1. The administrators had power to sell the property of 
testator.—Rev. Code, § 1609; 6 Randolph, 574; Peebles 
v. Watts, 9 Dana, 102. 

2. The administrators were forced to sell without an or- 
der of the probate court, or not sell at all; and if the pro- 











466 FORTY-FIFTH ALABAMA. 


Anderson’s Adm’r v. MeGowan and Wife. 








bate court had granted an order of sale, the order would 
have been null and void.— WeCollum v. McCollum, 33 Ala. 
711; Rev. Code, § 1609 (1809); Pamph. Acts 1853-54, 
p. 45; Rev. Code, § 2068. 

3. The general rule of law is, that the execution of a 
power must be according to the substantial intention and 
purpose of the party creating the power ; not restraining or 
lessening it by a narrow and rigid construction, nor by a 
loose and extended interpretation dispensing with the sub- 
stance of what was meant to be performed.—Jackson v. 
Veeder, 11 John. 169. 

5. Powers are to be construed equitably in a court of 
law, as well as in a court of equity.—3 Burrows, 1446. 

5. The court below ought to have permitted the intro- 
duction of the testimony tending to establish the consent 
of Mary E. Anderson to the sale-—Anderson v. McGowan, 
42 Ala. 280. 

6. The court below ought to have allowed the adminis- 
trator credit for Confederate funds.—J/ouston v. DeLoach, 
43 Ala. 

7. Mrs. McGowan ‘being present at, and consenting to, 
the sale, is thereby estopped from setting up any claim to 
her share of the property.— Anderson v. McGowan and Wife, 
42 Ala. 280; Moore v. Levert, 24 Ala. 310; Pool v. Harrison, 
18 Ala. 514; Cady v. Owen, 34 Vt. 598; 46 Me. 15; 35 Bar- 
bour (N. Y.) 150. 


S. J. Cummine, contra. 
[Appellee’s brief did not come into Reporter’s hands. } 


B. F. SAFFOLD, J.—This case was before this court at 
the January term, 1868, (42 Ala. 280,) on some of the 
questions now involved, especially in respect to the depos:- 
tary of the powers conferred by the testator’s will. 

The executor appointed by the will, Isaac KE. Anderson, 
renounced his right, and he and Osborn S. Jones were ap- 
pointed administrators cui testamento annexo. Under the 
power of sale given in the will, they sold all of the prop- 
erty, real and personal, on a credit of twelve months, with 
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interest from the day of sale, after due notice by publica- 
tion. 

The probate court, in compliance with the decision of 
this court, regarded the sale as void for want of authority 
in the administrators, and charged them with the value of 
the personal property, omitting the land and its rents. 

The will of the testator contained four items. By the 
first, all of his property was bequeathed to his wife and 
children. The second and third were as follows : “Article 2. 
It is my will that the shares of property which may be 
allotted to my children shall be sold by my executor as 
soon as my debts are paid off, to the highest bidder, on a 
credit of twelve months, with interest from date, and the 
purchase-money secured by such personal security as my 
executor may direct; and the said property shall be sold 
at such place, and on such notice as he may think proper. 
Article 3. It is my will that my executor shall lend out the 
money which may arise from said sale, belonging to my 
children, at legal interest, and collected annually; and I 
wish this to continue until my said children shall attain 
their majority, or shall marry.” The fourth item appointed 
his brother, Isaac E. Anderson, his executor. 

This court, in 42 Ala. 280, held that the power of sale 
conferred by the will was a personal trust, and did not 
attach to the executorship. That such a trust did not pass 
to the administrators cum testamento annexo, and conse- 
quently the sale made by them was void. 

Perhaps the most thorough examination which this sub- 
ject has received in our reports, is contained in Hitchcock v. 
U.S. Bank of Penn., 7 Ala. 386. There, after appointing 
his wife his executrix, the testator devised and bequeathed 
all of his property to her in trust, with full power to sell, 
publicly or privately, all or any part thereof, and to rein- 
vest and resell for the payment of debts, and for the ben- 
efit of his wife and children, until the latter became of 
age respectively. In a last codicil he speaks of his execu- 
trix having power to sell real estate. This devise was con- 
strued to vest the property in his wife as trustee personally, 
and not as executrix, though an apparent doubt was ex- 
pressed as to what would be the construction of the codicil 
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if it stood alone. One of the reasons given for the con- 
struction adopted was, that the devise was not for the pur- 
pose of sale merely, but that the estate should be kept 
together and held in common, by her, for her benefit and 
that of the children. 

In Judson v. Gibbons, 5 Wend. 224, the testator gave and 
devised to his executors thereinafter named, and to the 
survivor and survivors of them, all the residue and remain- 
der of his property, upon trust to take care of and manage 
the same, and invest the income thereof in stocks or other 
securities, until his youngest child should attain the age of 
twenty-one years, and then to divide, &c. This was held 
to be a devise to the persons named as trustees, and not 
as executors. It was also held that one of them who re- 
fused the executorship was properly made a party to the 
suit as devisee, because he had not disclaimed or released 
the trust also. This conclusion was based somewhat on 
the fact that the devise was not merely to sell, but to hold 
and manage. 

In Perkins v. Moore, Judge &c.,16 Ala. 9, the testator 
directed certain shares of his estate to be kept and loaned 
out upon interest by his executors until either of the bene- 
ficiaries should marry or arrive at lawful age. It was held 
that the executor’s title and possession were as executor, 
and not as trustee. And the rule of construction is as- 
serted to be, that the executor should be considered as 
holding the legacy in his character of executor, unless it 
clearly appears from the will that the testator intended it 
should be held by him as trustee, and not as executor.— 
See 10 Gill & Johnson, 27. 

In Leavens v. Buller, 8 Port. 880, the testator gave his 
executors most ample power to sell, encumber, or other- 
wise dispose of all or any part of his real estate, to pay 
debts, or for distribution, or any other purpose connected 
with their trust. The court held that there was no devise 
to the executor, but the powers conferred were annexed to 
the office of executor. 

But the authorities are not agreed on this matter, and 
perhaps as many can be found on one side as the other. 
The diversity proceeds, no doubt, in great part, from the 

















_—., 














JANUARY TERM, 1871. 469 





Anderson’s Adm’r v. McGowan and Wife. 





consideration that an administrator appointed by the court 
should not be allowed to exercise the extraordinary powers 
conferred by the testator upon some valued friend, whose 
integrity and capacity had decided his choice. In discrim- 
inating between the executor and the administrator, and 
declaring that the powers of the former were restricted to 
the person, the distinction has not always been observed 
between a devise to trustees as such, and to executors as 
such. The common law was tenacious of the difference 
between real and personal property. Our institutions do 
not require the distinction to be so jealously guarded, 
though it is well defined, and we would not remove it. 

Section 16U9 of the Revised Code enacts: “Where lands 
are devised to several executors, or a naked power given 
them by will, to sell, the survivor or survivors, and the act- 
ing executor or executors, when any one or more of them 
resigns, or refuses to act, or is removed by a court of com- 
petent authority, and also an administrator with the will 
annexed, has the same interest in, and power over such 
lands, for the purpose of making sale thereof, as the exec- 
utors named in such will might have had.” The authority 
given is not confined to the case of a naked power, but in- 
cludes a devise to the executor. It would not embrace a 
devise to trustees as such. 

The point of the question in this case is, whcther the 
powers given in the will attach to the office of executor, 
or to the person named as executor. The recitals are, “ It 
is my will that the shares, &c., shall be sold by my execnu- 
tor,” (Art. 2); and, “It is my will that my executor shall 
lend out the money,” &c., (Art. 3). There is no mention 
of any trust, and the proceeds of the sale are the legitimate 
subject of executorial care. There is not only no exclu- 
sion of the intention that the executor should take as such, 
but it is inconceivable how more definitely a conveyance to 
to him in that character could have been expressed. The 
executor, in relinquishing his right to execute the will, and 
afterwards accepting the administration and exercising the 
power of sale, most clearly indicated the capacity in which 
he acted. 

The intention of the testator must govern the construc- 














470 FORTY-FIFTH ALABAMA. 


Anderson’s Adm’r v. McGowan and Wife. 











tion of his will, dnd it is a legitimate presumption that one 
making his will since the adoption of the statute contained 
in section 1609 of the Revised Code, if he intended to con- 
fine the powers given to the person nominated as his exec- 
utor, would have avoided the operation of the law in ex- 
press terms. 

We regret to depart from the judgment of this court 
heretofore rendered in this case, (42 Ala. 280,) but our con- 
victions of the proper construction to be given to the will 
compel us to decide that the sale made by the administra- 
tors with the will annexed was valid, and that the settle- 
ment of their accounts must be made on this basis. The 
making of the sale before the debts were paid was imma- 
terial, because no rights of other parties were, or could be 
prejudiced, under the circumstances. 

As the bequests were, or ought to have been, vested in 
debts well secured, the onus is on the administrators to 
show that they were properly administered. Unless the 
necessities of the children required the collection of some 
of the money in Confederate currency, or the threatened 
insolvency of some of the debtors, or some other equally 
urgent cause made it necessary, the property ought not to 
have been so exchanged. We can not give any more defi- 
nite instructions than those contained in the case of //ous- 
ton v. DeLoach, 43 Ala. 564. 

If it is shown that Mrs. McGowan’s interest was sold 
with the other by her consent, the administrators are 
chargeable with her share. Any credits claimed against 
her for Confederate money which she received without 
constraint should be allowed. Any participation by her 
with the administrator or his agent in receiving Confed- 
erate currency, or lending money to be returned in that 
currency, for him, would not transfer his liability to her, 
because she had no authority in the matter, and he should 
have acted on his own responsibility. 

The decree is reversed and the cause remanded. 
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WISE vs. FALKNER. 


[ASSUMPSIT FOR RENT OF GRIST MILL, } 


1. Rent of land; what action is a suit for.—An action for rent of a saw 
and grist mill on the land of the lessor, is a suit for rent of lands. 
When such rent is for a single year, although by oral contract, it is 
not barred by a limitation short of six years. 

2. Garnishment suit; judgment of non-suit or dismissal in; force and 
effect of. —A judgment of non-suit or dismissal in a garnishment case, 
concludes nothing except as to costs. It stops the suit and settles lia- 
bility for costs, but nothing more. 

3. Garnishment, delt attached by; what not sufficient to preclude owner from 
recovering. —The deposit with the clerk of court of a sum of money in 
Confederate treasury notes, by a garnishee, on filing his answer, to 
which garnishment suit the owner of the debt was not made a party, 
is not a payment of the debt sought to be attached in the garnishee’s 
hands, which precludes the owner of the debt from its recovery by 
suit, after the garnishment is dismissed. 


AppEaL from Cireuit Court of Coffee. 
Tried before Hon. J. McCates WILEY. 


The facts are sufficiently stated in the opinion. 


W. D. Roserts, for appellant.—That the account sued 
on by appellant was obviousiy not an open account within 
the statute of limitations, and therefore was not governed 
by the statute of limitations of three years.— Many v. Ma- 
son, 8 Port. 230; Shepherd v. Wilkins, 1 Ala. 62; Caruthers 
& Kinkle v. Mardis, 3 Ala. 599; Mims v. Sturtevant, 18 Ala. 
359; Bradford v. Barclay and Wife, 39 Ala. 33. The 
statute of limitations did not begin to run against the 
account until the 25th of September, 1865.—Coleman v. 
Holmes, Jan. T. 1870. 

The clerk had no right to receive any thing paid to him, 
as an officer, but money; he could not receive a depre- 
ciated currency, and bind other parties by his acts.— 
Aicardi v. Robbins, 41 Ala. 541; Chapman, Lyon & Noyes 
v. Cowles, 41 Ala. 103. 


G. T. YELVERTON, contra. 
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PETERS, J.—This is an action of assumpsit founded 
on a verbal contract for the rent of a saw and grist mill 
for one year. The sum'agreed to be paid'fell due in Jan- 
uary, in the year 1862. The suit was commenced on May 
6th, 1867. 

On the trial, it was shown that the defendant rented the 
plaintiff’s saw and grist mill, in Coffee county, in this 
State, for the year 1861, either at the sum of three hun- 
dred and twenty-five dollars, or at the sum of twenty-five 
dollars a month. On this, the court charged the jury that 
the action was barred by the statute of limitations of three 
years. This was error. The statute of limitation appli- 
cable to such a case is in these words: “Actions for the 
recovery of money, upon a loan, upon stated or liquidated 
account, or for arrears of rent due upon parol demise, 
must be brought within six years.”’—Rev. Code, $ 2901, 
par.4; Boynton v. Sawyer, 35 Ala. 497. But even were 
this otherwise, and the limitation was but three years, this 
action was not commenced too late. The debt in this case 
did not fall due till January, 1862. The statute of limita- 
tion was suspended during the late rebellion, and until the 
2ist day of September, 1865.— Coleman v. Holmes, 44 Ala. 
124. From this latter date until this suit was instituted, 
the period was short of two years. So the charge of the 
court was erroneous in either aspect of the law. The 
court also erred in refusing the plaintiff’s motion for the 
charge in writing, which he requested, upon the statute of 
limitations. This charge was correct, and should have 
been given as asked. 

It also appears from the record that there was a gar- 
nishment served upon the defendant, Falkner, issued in an 
attachment suit between one Adkinson, as plaintiff, against 
one Curry, the persou from whom Falkner purchased the 
mill, as defendant, said Falkner being indebted to said 
Curry by contract for a year’s rent of the mill, for the year 
1861, entered into verbally with him on the 9th January, 
1841. Appellee purchased the saw mill on the 9th of Jan- 
uary, 1861, and the proof was conflicting as to whether 
Falkner knew of the purchase before he was garnisheed. 
This latter suit was instituted in the circuit court of said 
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county of Coffee. Said Falkner answered said garnish- 
ment, and deposited with his answer, in the hands of the 
clerk of the cireuit court of said county, in the year 1863, 
three hundred dollars in Confederate treasury notes, under 
said process of garnishment. The appellant, Wise, was 
never made a party to said garnishment suit. And in the 
year 1867 said Falkner was discharged as said garnishee, 
and said process of garnishment was dismissed. There 
was some evidence that the plaintiff in this suit knew of 
the payment of said Confederate money to said clerk, and 
that a part or the whole of it was paid over to the plaintiff 
in said attachment suit, and the plaintiff in this suit did 
not object to it. 

Upon this proof, the court charged the jury “that if the 
defendant (Falkner) paid the money to the clerk in the 
presence of the plaintiff, (Wise,) and the plaintiff did not 
object to it on account of its being Confederate treasury 
notes, then the payment would be good, and would prevent 
the plaintiff from recovering in this action.” This charge 
was excepted to by the plaintiff, Wise, and made a part of 
the record by bill of exceptions. 

This charge can not be supported as a proper annuncia- 
tion of the law. It assumes that the judgment rendered 
in the garnishment case was of such a character as to de- 
cide the right to the plaintiff's money in the defendant’s 
hands. This was not so. If there was any judgment en- 
tered at all, it was at most but a judgment of non-suit, or” 
dismissal. Such a judgment is final only as to the costs. 
It stops the suit, but it does not determine the rights of 
the parties, or their powers, as to any thing except costs. 
1 Greenl. Ev. p. 659, § 529, and cases there cited. The de- 
posit of the Confederate treasury notes with the clerk, in 
the garnishment suit, was no payment of the debt of Wise. 
They were not money in any legal sense, and they can not 
be‘forced upon a creditor against his will. 

For the errors above pointed out, the judgment is re- 
versed and the cause remanded. 
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WARD er at. vs. YONGE, Apm’r. 


[ACTION AGAINST SURETIES ON ADMINISTRATOR’S BOND, FOR BREACH THEREOP 
BY ADMINISTRATOR'S NOT PAYING OVER THE AMOUNT OF A DECREE AGAINST 
HIM ON FINAL SETTLEMENT IN FAVOR OF A DISTRIBUTEE. 


1, Complaint against sureties of administrator, in a suit by distributee ; when 
not demurrable.—In a suit against the sureties of an administrator on 
his bond, by a distributee, in whose favor there has been a decree of 
the probate court, the complaint is not subject to demurrer because an 
execution may issue on the decree, nor because an execution has not 
been returned ‘‘no property found” against the principal obligor. 

2. Same; surties of administrator ; when liability of attaches.—The liabil- 
ity of the sureties attaches whenever the administrator receives assets 
sufficient to pay the distributive share and not needed to pay demands 
having priority ; and the right of action accrues on the rendition of 
the decree in favor of the distributee. 

3. Appellate court; what presumption will make.—In the absence of proof 
to the contrary, this court will presume that a charge upon the effect 
of the entire evidence was given at the request of one of the parties. 


AppEAL from Circuit Court of Henry. 
Tried before Hon. J. McCaLtes WILEY. 


JOHN WaRD was appointed administrator of the estate of 
one Pitts, in the year 1859, gave bond with the appellants 
as his sureties, and administered said estate. On the final 
settlement in the probate court,in February, 1861, there 
remained in the hands of the administrator for distribution, 
amongst those entitled thereto, the sum of $3,142, and 
proper decrees were thereupon rendered against the 
administrator, in favor of each of the distributees, among 
whom was Jane Williamson, appellant’s intestate. The 
decree in favor of Jane Williamson not having been paid 
during her life time, her administrator brought suit against 
Ward's sureties to recover the same, Ward having died 
before the commencement of the action. 

The complaint alleges the appointment of Ward, his 
qualifying and giving bond, and administering said estate, 
and receiving assets more than sufficient to pay the debts, 
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&c., and the final decree in favor of plaintiffs’ intestate, 
and claims damages for the breach of the bond, alleging as 
a breach the failure of the administrator to pay and satisfy 
said decree. 

The appellants demurred to the complaint, assigning as 
grounds of demurrer— 

1st, The complaint shows on its face that a valid judg- 
ment is already in existence, covering the amount sued for, 
and that the remedy for the plaintiff is by issue of execu- 
tion on said judgment. 

2d, It fails to show that demand for payment of the 
judgment was ever made by plaintiff of defendants, and re- 
fused by said Ward. 

3d, It fails to show issue of execution upon said judg- 
ment against the principal, and a return of “no property 
found” made thereon. 

4th, Because it fails to show a devastavit on the part of 
the principal for which the sureties on the administrator’s 
bond would be responsible. 

The demurrer was overruled and appellants excepted, 
and thereupon pleaded the general issue, and a special plea 
that the plaintiff, at the commencement of the suit, was 
not the administrator of Jane Williamson. On these pleas 
issue was joined. 

The only evidence adduced on the trial were Ward’s let- 
ters of administration, bond, record of the final settlement 
in the probate court, the decrees against the administrator, 
appellee’s letters of administration and bond as adminis- 
trator of Jane Williamson, and proof that she died intest- 
ate in Mississippi, and that the decree sued for was the 
only property left by her in Henry county. It was admit- 
ted that John Ward, the administrator of Pitts, and prin- 
cipal obligor in the bond, had died before the commence- 
ment of the action. Defendants offered to prove that 
“about twenty-five hundred dollars of the amount of the 
decrees, one of which is sought to be collected by this 
action, were for slaves.” Plaintiffs objected, on the ground 
that the decree was conclusive against them, and the court 
sustained the objection and would not allow the proof to 
be made, and defendants excepted. 
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This being all the evidence, the court charged the jury? 
“if they believed the evidence, they must find for the 
plaintiff.” 

The errors assigned are— 

Ist, Overruling the demurrer. 

2d, Refusing to allow proof that part of the decree was 
for purchase-money of slaves. 

od, The charge given. 


F. M. Woop, for appellant. 
W. C. Oates, contra. 


[The briefs did not come into Reporter’s hands. ] 


B. F. SAFFOLD, J.—The appellants were sued as sure- 
ties upon the bond given by John Ward as the adwminis- 
trator of the estate of David Pitts, deceased. The com- 
plaint alleges that the plaintiff, Henry A. Yonge, as admin- 
istrator of Jane Williamson, claims to recever of the defend- 
ants the amount of a decree rendered by the probate court 
on the final settlement of Pitts’ estate, against the admin- 
istrator, in favor of Jane Williamson. It avers that the 
said administrator has neglected and refused to pay the 
sum of money, although assets more than sufticient to pay 
the debts of the estate and the distributive share came into 
his hands; and further, that the administrator is dead. 

This complaint was not assailable by the demurrer on 
the grounds assigned by the defendants. The judgment 
against the administrator was a sufficient foundation for a 
suit on the bond, notwithstanding an execution might issue 
upon it. 

The cumulative right to an execution against the sure- 
ties, on the return of “no property found” to an execu- 
tion against the administrator, does not take away any 
right to which the plaintiff was otherwise entitled. There 
was no necessity of any demand upon the defendants for 
payment, other than the commencement of the suit. A 
return of “no property found” to an execution against 
the principal, was not necessary. The liability of the sure- 
tier attached whenever the administrator received assets 
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sufficient to pay the decree and not needed to pay debts or 
other demands having priority ; and the right of action ac- 
crued on the rendition of the decree. When this was 
shown, it was not necessary to allege any other, or greater, 
waste, because it devolved upon the defendants to show a 
lawful appropriation of them.—A/iller v. Gee, 4 Ala. 059; 
Dean v. Portis, 11 Ala. 104. The demurrer was properly 
overruled. 

The cause was tried on the pleas of the general issue, 
and that the plaintiff was not the administrator of Jane 
Williamson. The evidence introduced was, the bond of 
the administrator, Ward, his letters of administration, the 
record of the final settlement and decree, the letters of ad- 
ministration on the estate of Jane Williamson, granted to the 
plaintiff and dated the same day the suit was commenced, 
and proof that the said Jane Williamson was, at the time 
of her death, a resident of Mississippi; and that this decree 
was the only property left by her in Henry county. The 
death of the principal obligor, John Ward, before the com- 
mencement of the suit, was admitted. Upon this evidence, 
the court charged the jury that, if they believed the evi- 
dence, they must find for the plaintiff. 

The final settlement shows that, after allowing the admin- 
istrator all proper credits, there was remaining in his hands 
a considerable sum of money, which was distributed 
amongst several distributees, and a decree rendered against 
the administrator in favor of each for his share. We do 
not understand the exception taken by the defendants to 
the rejection of their evidence that a large portion of the 
decree against the administrator was for slaves. The de- 
cree was a money judgment. 

The complaint contains a sufficient cause of action, and 
we do not perceive any deficiency in the testimony to sus- 
tain it. There was no contradictory evidence. 

It does not appear from the bill of exceptions whether 
the charge upon the effect of the entire evidence, excepted 
to, was or was not given at the request of the plaintiff. 
We must, therefore, presume in favor of the judgment. 
English’s Ex’r v. McNair’s Adm’rs, 34 Ala. 40. 

The judgment isyaflirmed. 
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MILNER AND: WIFE vs. WILSON. 


[UNLAWFUL DETAINER.] 


1. Unlatoful detainer ; charge to jury, on trial of, what improper.—In a suit 
for unlawful detainer, it is error for the court, to charge the jury that, 
if ‘‘you find there is nothing in the evidence to support the claim of 
ownership, possession, or right of possession in the plaintiff, except the 
plaintiff ’s statement, then I charge you that the relation of landlord 
and tenant is not shown, and you may find for the plaintiff ;” because 
it embraces an inquiry as to “ the merits of the title” of the land in 
controversy, and it withdraws from the consideration of the jury that 
portion of the evidence included in the ‘‘ plaintiffs’ statement.” 

2. Charges not moved for in writing, may be qualified without error.—Charges 
which the record fails to show were moved for in writing, will be pre- 
sumed to have been asked orally, and it is not error to refuse to give 
such charges, as asked, without qualification, and then to give them 
with a qualification by reference to another charge already given and 
not objected to. 


AppEAL from Cireuit Court of Elmore. 
Tried before Hon. Jas. Q. Smiru. 


The facts are stated in the opinion. 


Watts & Troy, for appellant. 
Neither the record nor the docket give the name of ap- 


pellee’s counsel. 


PETERS, J.—This is a proceeding for unlawful detainer, 
commenced before a justice of the peace. 

On behalf of the plaintiff in the court below, there was 
evidence tending to show that Mrs. Milner purchased the 
lands in controversy, but at what time is not shown ; that 
that the defendant in the court below “had made some 
contract with R. M. Milner, one of the plaintiffs, by which 
he agreed to clear twelve acres of the land in controversy 
for the use of the same for the year 1867, but that at the 
beginning of 1868 he denied the renting in 1867, and re- 
fused to rent from the plaintiff for the year 1868.” There 
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was also evidence offered on behalf of said defendant in 
the court below, tending to show that he had been in pos- 
session of said lands for eleven years, that it was known as 
a “dead Indian location ;” that he had never rented the 
land from plaintiffs on contract with them in any way or at 
any time, nor in any way recognized their right to the 
same.” The bill of exceptions further shows that “an ef- 
fort was made to prove an admission made by the defend- 
ant of renting from the plaintiffs,’ but “the evidence on 
this point was conflicting.” Upon this state of the evi- 
dence, the court, ex mero motu, charged the jury in the fol- 
lowing words, to-wit : 

“Tf you find from the evidence that the defendant has 
been in the peaceable possession of the land sued for dur- 
ing the past eleven or twelve years before the commence- 
ment of this suit, and that the land during that time was 
known as government land not located, and that the plain- 
tiffs called upon defendant in the year 1867 and asserted 
that it was their property, and this induced the defendant 
to become a tenant for a consideration for the year 1867, 
under the representation and belief that the plaintiffs were 
the owners, and you find there is nothing in the evidence 
to support the claim of ownership, possession or right of 
possession, in plaintiffs, except the plaintiffs’ statement, 
then I charge you that the relation of landlord is not shown, 
and you may find for the defendant.” This charge was 
excepted to, and incorporated into the record by bill of 
exceptions on the part of the plaintiffs below. 

The plaintiffs below then asked the court to charge the 
jury in the following terms, viz: 

“1. If the evidence satisfies the jury that the plaintiffs 
asserted to the defendant that they were the owners of the 
land, and they did not dispute or call in question, but made 
terms with the plaintiff for the rent of the land for a speci- 
fied time, then these facts would establish the relation of 
landlord and tenant.” 

“9. If the facts satisfy the jury that the tenant was in 
possession of the land for a period of years, setting up no 
claim to the land, and the plaintiffs presented themselves, 
laying claim to the land, and the defendant rented the same 











480 FORTY-FIFTH ALABAMA. 





Milner and Wife v. Wilson. mii 





from the plaintiffs, then the relation of landlord and ten- 
ant is established.” 

These charges the court refused to give as asked, but 
gave them as qualified by the charge first given by the 
court in this case, which had not been excepted to. This 
charge, thus referred to, is as copied below, viz: 

“1. If you find from the evidence the plaintiffs were own- 
ers of the land sued for in this action, and had the right of 
possession, and that the defendant rented the land from 
the plaintiff during the year 1867, for a specified consider- 
ation, and you find that after the expiration of the renting 
for 1867, the defendant, after demand, refused to deliver up 
the possession to the plaintiff, then you may find for the 
plaintiffs.” 

The refusal to give the charges thus asked, and the giv- 
ing them with the qualification as above shown, was ex- 
cepted to by the plaintiffs below, and the exceptions were 
saved by bill of exceptions. 

This is a suit to try the right of the possession of the 
land in controversy, without regard to the ownership 
thereof; for the ownership of land may be in one person, 
and the right of possession in another. It is this right of 
possession that this form of action is intended to try.—Re- 
vised Code, § 3307; Townsend v. Van Aspen, 39 Ala. 572. 
The second charge given by the court below concludes with 
this paragraph: “If you find there is nothing in the evi- 
dence to support the claim of ownership, possession, or 
right of possession, in the plaintiffs, excep! the plaintiffs’ state- 
ment, thei I charge you that the relation of landlord and 
tenant is not shown, and you may find for the defendant.” 
This portion of the charge is obnoxious to two objections: 
the one is, that it makes the plaintiffs’ right of recovery de- 
pend, in part at least, upon proof of their ‘claim of own- 
ership ” of the land in controversy ; and the other is, that 
it withdraws from the jury the effect of the “ plaintiffs’ 
statement” as a part of the evidence. An owner is one 
who has the legal title, whether he is in possession or not. 
He may be the lessor of lands, and the lessee from him 
may be entitled to the possession even against him during 
the term of his lease. And an inquiry as to ownership 
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would embrace an inquiry as to “the merits of the title.” 
This can not be done in this form of action.—Rev. Code, 
§ 3307; 38 Ala. 072 supra. 

It does not very clearly appear from the bill of excep- 


tions what “the plaintiff’s statement” was, which is re- - 


ferred to in the charge of the court. But it appears that 
there was some evidence that Mrs. Milner, one of the 
plaintiffs, had purchased the lands in controversy, and 
that there had been a contract between the defendant and 
Milner, that the said defendant might clear twelve acres of 
the land for the use of it for the year 1867. The charge 
of the court must be referred to the testimony, if there is 
any testimony on which it could be based. Here, this is 
the only testimony to which it can be referred. ‘To with- 
draw this testimony from the jury, by the charge, was im- 
proper. The facts thus attempted to be proven tended to 
establish a contract of renting by the defendant, Wilson, 
and however weak it might have been, the court could not, 
by its charge, withdraw it from the jury.— Edgar v. McArn, 
22 Ala. 796. This charge was therefore erroneous. 

The charges asked by the plaintiffs below do not appear 
from the record to have been asked in writing, as required 
by the Code.—Rev. Code, § 2756. When they are not so 
asked, it will not be presumed that they were asked for in 
writing ; and if not moved for in writing, such charges 
may be refused as asked, and given with a qualification by 
reference to another charge already given. which was not 
objected to, or which was itself correct.—J/yatts & Moore 
v. Bell, 41 Ala. 222; Lyon & Co. v. Kent, Payne & Co., Jan, 
T. 1871. There, then, was no error in the refusal to give 
the charges asked except by coupling them with another 
charge already given, and which was not objected to. 

For the error first pointed out above, the judgment of 
the court below is reversed, and the cause is remanded for 


a new trial. 
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HAWKINS vs. HUDSON. 


[REAL ACTION IN THE NATURE OF EJECTMENT.] 


1. Mortgagee ; purchase by, at own sale; sufficient to support action of eject- 
ment.—A mortgagee may purchase the mortgaged premises at his own 
sale. Such sale is not void, but only voidable, and it is good until itis 
set aside. The title thus derived will support an action of ejectment, 

2. Same ; mortgagee may maintain ejectment on title from mortgage.— But if 
such a sale were void, then the mortgagee, after the law day, may main- 
tain ejectment upon the title derived from his mortgage. 

3. Deed; what not fraudulent and void.—A deed is not fraudulent and 
void because it was not read over to a party making it before it was 
signed, if such party did not request it to be read, and signed it with- 
out any deceit being practiced upon him to procure its execution, 

4. Deed for land; when not void for uncertainty..-A deed for land is not 
void tor uncertainty because it fails to show in its recitals the county 
where the land is situate. Sucha defect isa latent ambiguity, which 
may be cured by parol proof, 

5. Same; not void when conveys more land than was intended.—A deed for 
land is not void because its recitals show a conveyance of more land 
than was intended to be conveyed. It is good so far as it is correct. 
Utile per inutile non vitiatur. 

6. Possession of land by parol gift; what must be, to prevail against title of 
of bona fide holder of title from real owner.—A possession under claim by 
parol gift, which will defeat a sale of land by the real owner during such 
possession, must be such as amounts to an ouster of the real owner, and 
it must be bona fide, notorious and distinct from that of the real owner, 
else it cannot prevail against the title of a bona fide purchaser for valua- 
ble consideration. 

7. Same; how far extends.—A possession under pretense of a parol gift, 
without color of title, which will defeat a sale by the real owner to a 
bona fide purchaser for valuable consideration, only extends to the ac- 
tual possession—to the land inclosed and under cultivation—and not 
to the whole tract, if it ig not inclosed and under cultivation. 

8. Charge of court, consisting of several paragraphs ; how must be construed. 
A charge of the court which consists of several paragraphs consecu- 
tively numbered, must all be construed as one charge. Ifsuch a charge, 
taken as a whole, is applicable tothe testimony as a whole, it is not erro- 
neous because certain paragraphs omit to note portions of the evi- 
dence, when the evidence thus apparently omitted is properly brought to 
the notice of the jury in other paragraphs of the charge, and the charge 
as a whole is a proper declaration of the law applicable to the whole 
testimony. 
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"APPEAL from Circuit: Count of Jefferson. 
Tried before Hon. W. 8S. Mupp. 


TuIs was a real action in the nature of ejectment, com- 
menced by Hawkins (the appellant) against Hudson (the 
appellee). 

The material facts of the case may be stated as follows: 
Dicey Dejarnette, mother of Mrs. Parmelia Jones, was the 
owner of the land in controversy from 1825 until the year 
1853, when Mrs. Dejarnette conveyed the same to Mrs. 
Jones, (on certain conditions therein mentioned, not mate- 
rial to this cause, there being no evidence as to whether 
said conditions had or had not been broken,) and reserv- 
ing to herself a life interest therein. 

Some time in May, 1859, Hudson, who was sheriff of Jef- 
ferson county, had in his hands an execution against Mrs. 
Dejarnette and Mrs. Parmelia Jones; and at the solicita- 
tion of Mrs. Dejarnette, loaned her money to pay the same, 
taking as security therefor a mortgage on certain property, 
including the landin controversy. This mortgage was exe- 
cuted on the 16th day of May, 1859, in proper form, by 
both Mrs. Dejarnette and Mrs. Jones, and was duly attest- 
ed and recorded ; it describes the mortgaged property as 
follows, to-wit: ‘Isaac, aged forty-three years, the east 
half of the southwest quarter, west half of southeast quar- 
ter of section 14, township 17, range 3, west.” The debt to 
Hudson was due January 1, 1860, which day was also the 
law day of the mortgage. On the 22d of March, 1869, the 
debt not having been paid, Hudson exposed the land for 
sale, in accordance with the power of sale in the mortgage, 
and became the purchaser thereof, making a marginal en- 
try in writing on the mortgage, signed by himself, at the 
time of the sale, stating the amount bid for the land, and 
that he had become the purchaser at said sale. 

This was the plaintiff’s (appellee’s) claim of title. 

Hawkins introduced, as his claim of title, a deed duly 
executed by the same Mrs. Parmelia Jones, and also by 
Richard Jones, dated on the 23d of December, 1866, con- 
veying the property in controversy to him, under which 
deed he had been in possession of the land ever since. 
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Mrs. Jones testified that, in the year 1853, she, in order 
to retain at home her son Richard, who was about to re- 
move to Texas, told him if he would remain she would lend 
him some negroes, and he might have the land in contreo- 
versy, if he would take it and improve it, the land at that 
time being “in the woods.” The evidence shows that in 
the same year Richard Jones moved on the land, built a 
house and made a clearing and inclosed part of the land 
with a fence, moved a family of negroes belonging to Mrs. 
Jones on the place. Shortly after this, Mrs. Jones moved 
on the place and lived most of the time with him on said 
land, though often spending part of her time with other of 
her children. Richard Jones continued in possession of the 
land from 1853 up to the time of the sale in 1865, except 
while absent in the army, during all of which time Mrs. 
Jones’ negroes, with her consent, cultivated a crop on it for 
him. He spoke of the land as his, and his mother recog- 
nized hisclaim. It was further proved that the lands in con- 
troversy were always given in for assessment for taxes in 
Mrs. Dejarnette’s name, by Richard Jones. Jones testified 
that he gave in the land in this way, with other lands of 
Mrs. Dejarnette, for convenience merely ; he sometimes fur- 
nished money to pay the taxes on all her property. Haw- 
kins also proved that he concluded the trade for the pur- 
chase of the land with Ricbard Jones, but finding no con- 
veyance to him on record, made inquiries of Mrs. Jones, 
who stated that the land belonged to her son, and that 
‘she had given it to him, and had once made a deed 
thereto, which had been lost,” and for this reason he took 
the deed from Mrs. Parmelia Jones, Richard Jones joining 
in the same. 

Mrs. Jones testified in relation to the execution of the 
mortgage to Hudson, that at the time it was executed, May 
16th, 1859, Hudson was the confidential friend of her moth- 
er, Mrs. Dejarnette, who always consulted Hudson; that 
a few days before the mortgage was executed, she was sent 
for by her mother, and that while at her mother’s she heard 
Hudson talking about the loan of money, and her mother 
offering to give a mortgage on a negro, and that that 
was all that passed between them on that day ; that a few 
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days afterwards, Hudson and a justice of the peace came 
to her mother’s bringing paper and writing materials with 
them ; that after getting to Mrs. Dejarnette’s the justice of 
the peace and Hudson went into a room, and after staying 
a while called her into the room, and she signed the papers 
without reading them or hearing them read; that she did 
not know the land was included in the deed, and if she had 
known this, she would not have signed it; that at the time 
she signed it her mother was ill and not expected to live, 
and she signed the mortgage hurriedly in order to get back 
to her mother ; she did not know why she signed, but sup- 
posed it was as a witness to the deed; that she knew noth- 
ing of the land by township, range and section, and she 
would not have known the lands by such designation.” 

Hawkins testified, in rebuttal, that when the mortgage 
was executed, he read it over to Mrs. Jones and Mrs. De- 
jarnette, and he thought the justice of the peace did the 
same ; that he refused to lend the money on the negro 
alone; that he had attended to very many business mat- 
ters for Mrs. Dejarnette, lived within a mile of her many 
years, and never heard of Jones’ claim. 

This was substantially all the evidence. 

The court charged the jury as follows: 

“1. That the sale made by the plaintiff on the 22d day 
of March, 1869, and the purchase made by him at said 
sale did not invest plaintiff with such a title as would ena- 
ble him to maintain this action. 

“9. But if the jury shall believe, from the evidence, that 
said mortgage or deed was made by Dicy Dejarnette and 
Parmelia Jones, was executed by them in good faith, to se- 
cure the plaintiff the loaned money specified therein, and 
that said money was loaned to them by plaintiff in consid- 
eration that they would execute said deed or mortgage, 
and the same was fairly obtained and voluntarily executed 
by said Dejarnette and Jones, for the purpose aforesaid ; 
and that the money was not paid when this suit was com- 
menced, and that it still remains unpaid; that then said 
mortgage or deed did convey such title to the lands sued 
for in this action as would authorize him to maintain the 
suit, provided the jury should believe that the land sued 
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for and the land conveyed in said deed or mortgage was 
the same. 

“3. That if the jury shall believe, from the evidence, that 
there was no misrepresentation or fraud on the part of the 
plaintiff in procuring Mrs. Dejarnette and Mrs. Jones to 
sign or execute said deed or mortgage; that there was no 
mistake in said deed as to the property conveyed, and no 
deceitful practice or undue means resorted to by plaintiff 
to induce Mrs. Dejarnette and Mrs. Jones to execute the 
said mortgage or deed, but that the conduct of the plain- 
tiff in regard to the same was just, proper and honest ; that 
then the mere fact that said deed or mortgage was not read 
over to Mrs. Dejarnette and Mrs. Jones, or either of them, 
before the same was executed, or the mere fact that they 
or either of them may have supposed or believed that only 
the slave Isaac, and not the land, was conveyed in said 
deed or mortgage, would not render said mortgage or deed 
void or invalid. 

“4, That said deed or mortgage was not void for uncer- 
tainty in the description of lands therein conveyed ; that it 
was competent to identify the land by parol, and to show 
by parol that the land mentioned in the deed was situated 
in Jefferson county, Alabama. 

“5. That if the jury shall believe, from the evidence, 
that Mrs. Jones and her son Richard Jones were living 
together, and that both were in the occupancy and posses- 
sion of the land mentioned in the deed or mortgage at the 
time the same was executed and delivered, that the posses- 
sion would be referred to the legal title, and that if Mrs. 
Jones had the legal title to the land, and was in joint occu- 
pancy or possession of the land when said deed or mort- 
gage was executed and delivered, that then Richard Jones 
did not have such an adverse possession of said land as to 
render said deed or mortgage void.” 

The defendant excepted to the four last of these charges. 

The defendant requested the court to charge the jury 
“that if they should believe from the evidence that pre- 
vious to the execution of. plaintiff’s mortgage, or deed, the 
land sued for was in the woods, unimproved, and that Mrs. 
Jones told Richard Jones that he might have the land, and 
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take it and improve it, and build houses on it, and that 
under this verbal agreement Richard Jones went upon the 
land and built upon it, and lived in the houses built on it 
by him, and claimed said land as his own, and that Mrs. 
Jones went there and lived with him, recognizing the land 
as belonging to him, and that this was the case at the time 
plaintiff's mortgage was executed; that then Richard 
Jones was in adverse possession of the land when the 
mortgage was executed, and plaintiff’s mortgage was void, 
and he could not recover.” 

This charge the court refused, but charged the jury that 
“if plaintiff had a knowledge of these facts at the time 
said mortgage or deed was executed, that then the posses- 
sion of Richard Jones would, at least so far as plaintiff is 
concerned, be such an adverse possession as would render 
the deed or mortgage void.” To the refusal of the court 
to charge as requested, and to the charge given, defendant 
excepted. 


Cops & Lewis, ELtis PHELAN, and WALKER, MurpHey & 
Winter, for appellant.—The first charge is erroneous, for 
the following reasons: 1. The sale under the mortgage 
and the purchase by the mortgagee, were not void because, 
he purchased at his own sale, but only voidable, and stood 
good until set aside.—Robinson v. Cullom & Co., 41 Ala. 
693; Carter v. Thompson, 41 Ala. 375; Eastern Bank of 
Alabama v. Taylor, 41 Ala. 93. 2. The sale under the 
mortgage at which the plaintiff purchased was a fore- 
closure, and from the purchase at that sale the plaintiff 
(Hudson) ceased to claim as mortgagee, and had no sem- 
blance of right except as absolute owner. If he was any 
thing, he was the absolute owner. He is estopped, after 
having purchased under the mortgage, from saying that he 
still holds under the mortgage. The right of Hudson in 
this case is therefore to be tested upon the theory of his 
claiming a title derived from sale under the mortgage, and 
not as the first charge assumes, upon the theory of his 
claiming as mortgagee. 

2. The second charge is wrong, for the following reasons : 
1. It ignores the question, whether the land was adversely 
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held by Richard Jones at the date of the mortgage, and 
excludes that question from the jury entirely. It makes 
the valid execution of the mortgage conclusive evidence of 
the title necessary to a recovery, without regard to the 
question of Richard Jones’ adverse possession.—See a col- 
lection of cases in Shepherd’s Digest, pp. 385, 386. A 
charge which excludes from the jury the consideration of a 
material question, is erroneous.—Bank of Mobile v. Brown, 
42 Ala. 108; Farall v. State, 32 Ala. 557 ; Shepherd’s Dig. 
p. 462,§ 71. 2. The second charge is also erroneous, in 
ignoring the evidence of a sale under the mortgage, and 
the purchase of Hudson at that sale. The sale of the en- 
tire property embraced in the mortgage, under the power 
embraced in it, extinguished the mortgage. 

3. If the mortgagors in the mortgage by Mrs. DeJar- 
nette and Mrs. Jones to Hudson, signed in ignorance of 
its contents, not having heard it read over, and believed 
that only the negro was conveyed, and that the land was 
not conveyed, then the inference of fraud is legitimate. 
The charge is inconsistent with itself. It commences with 
the hypothesis of the absence of fraud, and concludes with 
a hypothesis strongly conducing to show fraud, and directs 
the jury that upon the two conflicting hypotheses the plain- 
tiff must recover. Upon the latter hypothesis the deed 
was void. —Paysant v. Ware & Waring, 1 Ala. 160; Wad- 
dell v. Glassell, 18 Ala. 561. 

4. The only description of the property conveyed is in 
the words following, to-wit: ‘‘ First, Isaac, aged about for- 
ty-three years, the east half of the southwest quarter of the 
west half of the southeast quarter of section 24, number L7, 
range 3, west.” It does not appear expressly that it was 
intended to describe land. That land was intended at all, 
can only be made out by inference from the mode of de- 
scription. Whether the land is situated in Alabama or 
some other State, or whether in Jefferson or some other 
county, can not be told. The ambiguity is patent upon the 
face of the paper. A surveyor could not find the land from 
the description. The deed is, therefore, void.—1 Greenl. 
Ev. § 297; Pollard v. Maddow, 28 Ala. 321. The first and 
second clauses of the fourth charge are erroneous. It is 
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not a case for the application of the doctrine, ‘“ Jd certum 
est quod certum reddi potest.” In order to explain the 
ambiguity, an addition must be made to the deed; this can 
not be done where (as is the case here,) the ambiguity is 
patent. 

5. There is error in the fifth charge. Ist, The evidence 
conduces very strongly to show that Mrs. Jones, when on 
the land, after the transfer in 1853, was a mere visitor. 
She sometimes staid as a visitor with her son Richard, and 
sometimes with her daughters. The fifth charge refers the 
possession to Mrs. Jones’ deed, notwithstanding the strong 
tendency of the evidence. If Mrs. Jones was on the place 
of her son as a mere visitor, then she was not in posses- 
sion at all, and had no possession to refer to any title. 
2d, The principle is, that if two persons are in possession, 
one holding wrongfully and the other having title, the pos- 
session will be referred to the title—Angell on Lim. § 410, 
p. 413, e¢ seg. In this case, there is not the slightest jus- 
tification in the evidence for assigning to Richard Jones 
the position of a trespasser. He was clearly not a wrong 
doer. It is not certain from the evidence, whether he had 
a deed of gift from his mother, or whether the gift was by 
parol. Mrs. Jones thinks she made a deed, which is lost. 
Be that as it may, Richard Jones was in possession by per- 
mission of the true owner (his mother), and was authorized 
by her to possess and to claim the land as his own. How 
can the possession be attributed to Mrs. Jones’ title, when 
she places her son in possession and authorizes him to 
possess and claim the land as his own? 3d, Mrs. Jones 
received the entire title from her mother (Mrs. Dejarnette). 
The deed of Mrs. Dejarnette first conveys the title after 
the grantor’s death, but afterwards in the same deed the. 
grantor covenants to stand seized during her life time to 
the use of Mrs. Jones, thus investing her with the entire 
beneficial interest in the land from the date. 

6. The court certainly erred in the refusal to give the 
charge asked by the defendant. Every element of an ad- 
verse possession is set forth in the charge. The court, 
while strangely refusing the charge, afterwards gives it 


with the addition that the plaintiff should have had know- 
32 
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ledge of the facts set forth in the charge asked at the time 
when the mortgage was executed to him. This makes the 
defense of an adverse possession depend upon carrying 
actual notice home to the party. This is not the law; it is 
sufficient that the adverse possession is open and notori- 
ous. It has never been held that personal notice must be 
given.—Angell on Limit. § 392, p. 381; Farley v. Smith, 
39 Ala. 38, and the authorities cited on page 44. A parol 
gift of land, followed by the making of improvements, build- 
ing houses, clearing and fencing land and living upon it 
will constitute color of title. Under those facts, the per- 
son to whom the parol gift was made could go into chan- 
cery and compel a specific performance.— Dan/orth v. Lang, 
28 Ala. 274. 

7. The adverse possession is available to sustain the de- 
fense of maintenance, or of the statute ef limitation. 


G. W. Hewrrt, contra.—The legal title having vested in 
Hudson, by virtue of the mortgage deed, there was no 
necessity of any reconveyance to bimself. The sale was 
only made to foreclose the mortgage, and is good for that 
purpose until set aside by a court of chancery.— Charles v. 
Dubose, 29 Ala. 367. 

After the law day of the deed, the legal estate vested 
absolutely in Hudson, and nothing was left to the mort- 
gagors, save the naked right of reiemption. And nothing 
less than a payment of the mortgage debt, a release in wri- 
ting, or a conveyance in terms, could operate in a court of 
law as a divestiture of the legal title.—Puaulling v. Barron, 
82 Ala. 9; Barker v. Bell, 34 Ala. 352. 

The mortgagors, after the law day of the deed, were but 
tenants at will, and the mortgagee could at any time after 
that put them out of possession by ejectment or other 
proper suit.—4 Kent, 155, marg.; Erskine v. Towusend, 
2 Mass. 493; 1 Lomax Dig. 326. 

The third charge asserts u correct principle of law. If 
Mrs. Jones signed said deed, not knowing what property it 
conveyed, without any improper conduct on the part of 
Hudson, then any injury or damage which she may have 
sustained grew out of her own negligence, and Hudson 
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must not be made the sufferer. It is the diligent and not 
the negligent the law aids.— Hallenbeck v. DeWitt, 2 John. 
404; Jackson v. Cray, 12 Johnson, 469. 

The fourth charge asserts an old principle of law; that 
is, that latent ambiguities can be explained by parol and 
illustrated by the familiar example of “black-acre.” 

The fifth charge is correct for several reasons. First, 
the question of an adverse possession does not arise in the 
case at all. The parties all claimed through Mrs. Dejar- 
nette and Mrs. Jones. The only question is, which had 
the paramount title—1 Lom. Dig. 621. Secondly, there 

yas no such adverse possession by Richard Jones as could 
avoid the mortgage deed. He was not a_ purchaser, 
but claimed only under a parol gift, which was fraudulent 
as to subsequent purchasers for value, without notice. 
Kirksey v. Kirksey, 8 Ala. 181; Forward etal. v. Armstead, 
12 Ala. 124; Roberts on frauds, 2 Ala. 625; Sterny v. Ar- 
den, 1 Johns. 261, and the authorities there cited. 

To avoid a sale on account of adverse possession in 
another, the claim must be bona fide. The language of our 
court is, “ if the claim be founded in fraud, his fraud shall 
not avail him to avoid the title of a purchaser for valuabie 
consideration, without actual notice of the claim. ‘The law 
sets the seal of its decided condemnation upon such a 
claim, holding it unavailing for any purpose at any time as 
against those intended to be defrauded. In the language 
of Mr. Roberts, “all the partialities of the law expire under 
its antipathy to fraud.”— Hinton v. Nelms, 13 Ala. 230. 

Mrs. Jones remaining in possession of the land is a badge 
of fraud, and the law would presume that, as she subse- 
quently sold to Hudson for a valuable consideration, the 
parol gift to her son would be fraudulent, and the law re- 
fers the fraud back to the date of the gift.—Sterny v. Alden, 
1 Johns. 261, and the authorities there cited. 

Hawkins, claiming under Mrs. Jones, is estopped from 
denying her title—Pollard v. Coke, 19 Ala. 198; Garrot v. 
Cowen, 27 Ala 532. 

Richard Jones, claiming under a verbal gift from his 
mother, is an acknowledgment of her title, and he could 
not be heard to deny or dispute the same as against one 
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claiming under her.—Sellers v. Cook, 17 Ala. 752; Farley 
v. Smith, 39 Ala. 42. 

A possession. to avoid a deed, must be actual, visible, 
notorious, hostile, and exclusive——Smith Leading Cases, 
note to the case of Taylor v. Harde ; 28 Law Lib. N. S. 

Here, at the time this mortgage was executed, Mrs. 
Jones was in possession and occupying the land, holding 
the legal title; and although her son was in possession 
with her, the law refers the possession to the title. 

The charge asked should not have been given for several 
reasons. Before an adverse possession under parol can 
arise, there must be an actual occupancy “a pedis posses- 
sio,” a substantial inclosure by fence, and must be marked 
by definite boundaries.— Livingston v. Penn. Iron Company, 
9 Wend. 511. The charge should not have been given, 
because, as Mrs. Jones was in possession, living upon the 
land, her negroes cultivating the same, she holding the 
title, Hudson having no notice whatever of the claim of 
Richard Jones, he had the right to purchase of Mrs. Jones, 
and his purchase could not and would not fall within any 
of the mischiefs intended to be guarded against by the stat- 
ute of 32 Henry VIII, in regard to the purchase of pre- 
tended titles. Hudson is an innocent. purchaser, and 
from one holding the legal possession of the land occupy- 
ing and cultivating it. 

Richard Jones, if he claimed any interest in said lands, 
it was the interest of his mother. He made no claim as 
against Mrs. Dejarnette. The mortgage conveyed the in- 
terest of Mrs. Dejarnette, as well as that of Mrs. Jones. 
Mrs. Jones claimed an interest iv the land by virtue of the 
deed made by Mrs. Dejarnette to her, set out in the bill of 
exceptions. This deed conveyed to Mrs. Jones the land in 
controversy, after the death of Mrs. Dejarnette, upon the 
condition of Mrs. Jones paying at the death of Mrs. De- 
jarnette a certain sum of money to Mrs. Littlepage. 








PETERS, J.—This is an action of ejectment, and the 
validity of the proceedings in the court below depends 
upon the accuracy or the inaccuracy of the charges of the 
court on the trial before the jury. 
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There were five charges given by the court mero motu, 
the last four of which were excepted to. But the first was 
not excepted to. The defendant below also asked one 
charge, which was refused, and the defendant excepted. 
And thereupon the court gave a charge in lieu of the 
charge thus asked and refused, which charge was also ex- 
cepted to. None of the charges given or refused appear 
to have been moved for in writing. 

The charge of the court must all be taken together. 
The mere fact that the charge is delivered to the jury in 
several paragraphs consecutively numbered, does not de- 
stroy its unity. If a charge so given is applicable to the 
whole testimony, and is not an improper annunciation of 
the law, taken as a whole, it cannot be said to be abstract 
and erroneous for that reason, or to ignore the proof. 

Here, it is insisted that the paragraph of the charge 
numbered {wo is erroneous, because it ignores the evidence 
of a sale under the mortgage. But this evidence was dis- 
posed of in the paragraph of the charge numbered one ; 
and that paragraph was in favor of the defendant below, 
who, as appellant, can not complain of it here, because it 
did not injure him, and it was not excepted to on the trial. 
A like objection is urged against said paragraph number 
two of the entire charge, because it ignores the evidence 
of the parol gift by Mrs. Jones of the lands in contro- 
versy to her son Richard. But this seeming defect is sup- 
plied by the paragraph of the charge numbered five. This 
paragraph is devoted to this part of the evidence, and its 
effect is not omitted to be brought to the notice of the 
jury. The same may be said of the other objections of 
this character. But it will be seen on reference to the 
record that all areill taken. The charge, taken as a whole, 
is based upon the testimony taken as a whole, and there is 
not any failure in some part of the charge to bring the 
whole testimony to the notice of the jury. Such a charge 
cannot be said to ignore the evidence, and to be erroneous 
for this reason or because it is abstract. 

There was evidence tending to show a sale of the mort- | 
gaged premises, under a power given in the mortgage deed 
for that purpose. This sale was made, as the mortgage 
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required, after the law day had passed, and the mortgage 

became the purchaser at such sale. The plaintiff, Hudson 
the mortgagee, was then vested with title by this sale sufli- 
cient to support this action when the suit was brought. A 
purchase by a mortgagee at his own sale is not void, but 
only voidable. It is good until it is set aside.— Robinson 
v. Cullom & Co., 41 Ala. 693, 700, and authorities there 
cited. But if that sale was void, or had been set aside 
yet the mortgagee, after the law day, might sue to recover 
the land mortgaged, in ejectment, or by the statutory ac- 
tion in this State which is in lieu of ejectment.— Pauling v. 
Barron, Meade & Co,, 32 Ala. 9,11; Baker v. Bell, 387 Ala. 
354; 4 Kent, 155, 156, 193,194. ‘The paragraph of the 
charge numbered éwo is in conformity with the law thus 
settled. It is theretore correct. 

The paragraph of the charge numbered three is not 
erroneous. A deed is not fraudulent and void because it 
was not read over to the parties making it, before it was 
signed, If a party sign a deed without knowing its con- 
tents, or seeking to know, it is not fraudulent, unless the 
signature has been procured by some deceit. Nothing of 
that kind is pretended in this case. Then this portion of 
the charge was correct. One can not be relieved from his 
own want of vigilance, where there is no deception prac- 
ticed upon him. 

The failure to name the county in which the lands con- 
veyed were situated, did not render the deed void. This 
was but a latent ambiguity, and may be supplied by parol 
proof.—l Greenlf. Ev. §§ 297, 801; 2 Phill. Ev. H. and C. 
Notes, p. 761, and cases there cited. The fourth paragraph 
of the charge does not go beyond this, and it is not ob- 
jectionable as a proper statement of the law, under the 
facts of this case. 

The law as laid down in the fifth paragraph of the 
charge is free from error. And there was some proof 
tending to show facts upon which it might be properly 
based. 

The charge asked by the defendant below was properly 
refused. The tenancy of Richard Jones was simply an 
occupancy under permission of his mother and Mrs. De- 
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jarnette, each of whom had title to the lands in contro- 
versy. It was not such a possession as made his tenancy 
adverse to his motheg and Mrs. Dejarnette, or such as 
would amount to notice to Hudson, as their mortgagee, of 
his superior claim. He had no title at law or in eauity 
that he could enforce against them, much less against 
Hudson, who was a bona jide mortgagee for valuable con- 
sideration, without notice.— Kirksey v. Kirksey, 8 Ala. 131; 
Forward et al. v. Armsiead, 12 Ala. 124; Stexvy v. Arden, 
1 John. ch. 261. He did not pretend to hold adversely to 
Mrs. Dejarnette, in whom there was a life estate after the 
conveyance to her daughter, Mrs. Jones. And the estate 
of Mrs. Jones herself depended on a condition. The 
charge asked ignores these facts, which appear from the 
deed of Mrs. Dejarnette to Mrs. Jones, and also the fact 
that the lands were treated by Richard Jones himself as 
the lands of Mrs. Dejarnette in paying taxes on the same 
as her lands. To give an adverse possession the validity 
to oust the owner and amount to a disseizen, it must be 
asserted under ‘“‘a bona fide claim to the property in so ver- 
itable, notorious and distinct a manner” as to charge the 
purchaser with notice.—/Herbert v. Hanrick, 16 Ala. 581, 
569. It is said that “ where one enters not under any deed 
or written title, but merely assuming the possession with 
claim of right, the ouster he effects extends no further 
than he occupies, cultivates, encloses, or otherwise excludes 
the owner from.” That was the case here. The entry, if 
any, was without color of title. It did not then go beyond 
the actual enclosure.—2 Smith’s Lead. Cases; Hare and 
Wal. Notes, p. 560, eé seg. The charge asked went much 
beyond this. It was, therefore, properly refused. 

The charge given by the court after the refusal of the 
charge asked by the defendant, was only too favorable to 
the defendant. It was based upon the assumption that 
the possession of Richard Jones was bona fide, and adverse 
to the possession of both Mrs. Dejarnette and his mother. 
This was more favorable than a strict construction of the 
evidence would justify. It admits of grave question 
whether the claim of Richard Jones to the lands in contro- 
versy was bona fide, and if there was any proof at all, it 
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was extremely weak, that his possession was hostile, visi- 
ble, notorious, and distinct from that of his mother, and 
grand-mother, Mrs. Dejarnette. Yet these facts were nec- 
essary to be shown. 

I therefore think that the action of the court below was 
free from error, and that its judgment was right. Conse- 
quently it is affirmed. 





HINE vs. HUSSEY, Apm’r. 


[MOTION AT A SUBSEQUENT TERM OF PROBATE COURT TO VACATE AND DE- 
CLARE VOID JUDGMENTS AND ORDERS RENDERED IN THE ADMINISTRATION OF 
THE ESTATE OF A DECEDENT BY A PRESIDING JUDGE WHO WAS A SON-IN-LAW 
OF THE ADMINISTRATOR. } 


1. Section 635 of Revised Code construed ; what proceedings are roidable 
merely. —The proceedings in a cause before a judge who is interested, 
or related to either party, or in which he has been of counsel, sitting 
without the consent of the parties entered of record, or put in writing, 
if the court is not one of record, are voidable only, and not void. 

2. Probate court, jurisdiction of, to order sale of decedent's real property ; 
when atlaches.—The jurisdiction of the probate court to order the sale 
of a decedent’s real estate attaches on the filing of a petition alleging 
a statutory ground of sale, and when acquired, the order of sale is not 
void. 

3. Insolvency of decedent's estate; proceedings to determine are in rem.— 
Proceedings to declare an estate insolvent are in rem, and the jurisdic- 
tion of the court attaches on the report of insolvency made by the ad- 
ministrator The decree, after jurisdiction obtained, is not void for 
irregularities, 


AppEAL from Probate Court of Limestone. 
Tried before Hon. Josuua P. Comans. 


THis was an application by petition to the probate court, 
by the appellant, a creditor of the estate of John McDon- 
ald, deceased, to set aside, vacate, and declare null and 
void, the grant of letters of administration by said court 
to the appellee, and all the subsequent orders, decrees and 
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proceedings in the administration uf said estate, particu- 
larly the order of sale of the lands and the decree of in- 
solvency. 

The grounds of the application are, that the presiding 
judge of the court, being at the time a son-in-law of Hus- 
sey, married to Hussey’s daughter, who was then living 
and still his wife, had, while thus being related to said 


Hussey, appointed him administrator of said estate, &c., 


and rendered the decrees and made the other orders com- 
plained of in the administration of said estate, “without 
the consent of the parties ‘entered of record, as required 
by law, as appears from the minute entries of said court,” 
particularly to the entry of the 8th of November, 1866. 
This objection is urged to each and every order, decree 
and proceeding in the whole of said administration. This 
entry, so far as relates to the consent of parties, was as 
follows: 


“McDonald, John ; estate of., This day came E. M. Hus- 
Probate court of Limestone. f sey, and prayed the court 
to grant him letters of administration on the aforesaid es- 
tate. And it having been requested by all the parties in 
interest that the probate judge should act, and declaring 
their wish in writing, the probate judge, John B. McClel- 
lan, being related to said E. M. Hussey, letters are hereby 
granted to said E. M. Hussey.” * * [Here follows order 
appointing appraisers. | 


On the minute book of the probate court appears a 
written consent of the widow, heirs and distributees, that 
the probate judge should act notwithstanding his relation- 
ship, dated December Ist, 1860. The petition alleges that 
this is the only written consent ever filed in the cause; 
that this is the written consent referred to in the order of 
November 8th, 1866, appointing Hussey administrator, 
and was not filed or written at said last date; that said 
written consent is of no avail, because John and Lizzie 
McDonald did not sign it, and because said Lizzie was a 
minor at that time, and had no general guardian, or guard- 
ian ad litem. 

The petition alleges that the order for the sale of the land 
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belonging to said estate is void, among many other reasons 
assigned—lst, Because said land is not described in the 
application and petition ; 2d, Because no title was alleged 
in Hussey’s petition, or proven, or otherwise shown to the 
court, in McDonald in his life-time, or in his estate since 
his death, in and to the lands ordered to be sold; 5d, Be- 
cause no guardian ad litem was appointed for the minor, 
Lizzie McDonald, or acted for her, &c., as required by law. 
4th, Because the interrogatories, nor a copy thereof, pro- 
pounded to the witnesses, whose answers thereto were read 
on the hearing of said application aforesaid, were neither 
shown to nor served upon the guardian ad litem of Lizzie 
McDonald, a minor, &c., ten days, or any other length of 
time, before commission issued to take and certify the 
answers, &¢., as required by law. 

The decree for the sale of the lands was as follows : 
“Jonathan McDonald.) Se it remembered, that hereto- 

Decree to sell land. { fore, to-wit, on the Ist day of Oc- 
tober, 1567, came EK. M. Hussey as administrator of said 
estate, and did file with the judge of this court his appli- 
cation in writing and under oath, praying an order to sell 
the lauds belonging to said estate, on the ground that the 
same is necessary to pay the debts of said decedent, and 
the costs and charges of administration, and alleging an 
insufficiency of personal property therefor ; and this being 
the day regularly set for the hearing of said application, a 
day more than forty days from the filing of said petition, 
the court proceeded to hear and determine said cause. I 
find that due notice of said filing and said day for hearing 
has been given to all the parties defendant to said applica- 
tion, by citation duly executed on all the parties defend- 
ant, they beiug residénts of the State of Alabama, and 
John Turrentine, duly appointed guardian ad lifem to rep- 
resent the minor heirs, accepting said appointment, and 
appearing in open court and denying the allegations of 
said application. I find from the proof taken by deposi- 
tion as in chancery cases, that the allegatious of said peti- 


tion are correct; that there is not sufticient personal 
property belonging to said estate to pay said debts, costs 
and charges. It is therefere ordered, adjudged and de- 
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creed, that the prayer of said petition be granted ; that 
lands described as follows: [Here follows order of sale 
and description of land by numbers, section, township and 
range, and terms of sale, &c., and reservation of five hun- 
dred dollars to the widow, &ec., in addition to dower. | 
Given under my hand and seal, this 11th day of Novem- 


ber, 1867. 
(Signed) JoHN B. McCLe..an, 


Judge, &e.” 

The petition for the sale of the lands does not appear 
in the record, although a minute entry of October 1st’ 
1867, shows that it was filed on that day. 

The decree of insolvency is alleged in the petition to be 
void, among other grounds—l\st, Because the administrator 
did not file, “with or without report of insolvency, a state- 
ment of the property and assets, and the estimated value 
thereof, as required by sections 1830 and 2179 of the Rev. 
Code ;” 2d, Because less than thirty days notice was given, 
&c.; dd, Because notices required to be sent to creditors 
by mail were not sent; 4th, Because the hearing of the 
report of insolvency was set for the third Monday in Jan- 
uary, 1867, and the declaration of insolvency was rendered 
on the 13th, it being the second Monday of said month, 
and the notice published in the “Athens Post” notified 
creditors that the third Monday in December, 186/, was 
the day set to determine the report of insolvency, &c. 

The report of insolvency by the administrator, Hussey, 
was as follows: 

“To the Hon. J. B. McClellan, Judge, &e.: 

Your petitioner, as the administrator of Jonathan 
McDonald, deceased, would respectfully represent unto 
your honor, that to the best of his, the said administrator’s 
knowledge and belief, said estate is insolvent, as the ac- 
companying list of the goods and chattels, evidences of 
debt, and other personal property and real estate, and in 
fact all the assets of said estate, and also a list of claims 
filed against said estate, will show ;:schedule A showing 
assets, and schedule B the claims presented against the 
estate, 





E. M. Hussey, Adm’r.” 
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Accompanying it was a schedule showing assets of, and 
claims presented against, said estate. The petition was 
not sworn to. 

A minute entry shows that the third Monday in January, 
1868, was set for the hearing of the report of insolvency, 
and that the time set for the hearing, as published in the 
“Athens Post,” was the third Monday in December, 1867, 
The decree of insolvency was rendered on the second 
Monday in January, 1868, and so far as material to an un- 
derstanding of the case, is as follows: 


“ Jonathan McDonald, estate of.) This day having been 
Decree of insolvency. ern appointed by 
the order of the judge of this court to hear and determine 
the report and statement of the insolvency of said estate, 
filed by E. M. Hussey, the administrator thereof, now 
comes said admiuistrator, and moves the court to declare 
said estate insolvent ; and the guardian ad litem regularly 
appointed, now in open court consenting to represent the 
minor heir in said proceedings ; and the court being satis- 
fied, from due examination and proof, that notice of the 
filing of said report, and of the day set to hear and deter- 
mine the same has been given to the creditors in all re- 
spects as required by law, and directed by the former order 
of the court; the court thereupon proceeds to hear and 
determine as to said report, and none of the creditors con- 
testing the correctness of said report, it is ordered, ad- 
judged and decreed that said estate be, and the same is 
hereby declared insolvent.” [Here follows order appoint- 
ing day for a settlement by said Hussey of his administra- 
tion, and the notice required to be given thereof. | 
The court sustained a demurrer to the petition, and 


hence this appeal. 


Houston & Pryor, and Wm. Ricwarpson, for appellant. 
1. A proceeding in vem is a proceeding against the thing 
itself, and not the person, and in such cases it is not neces- 
sary for the court to acquire jurisdiction of the persons of 
the parties.— Lamar v. Gunter, 39 Ala. 334. 

A proceeding before the probate court to sell the real 
estate of a decedent, is settled by the Supreme Court of 
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Alabama to be in rem, and that in such cases jurisdiction 
of the persons of the parties is not necessary to sustain the 
validity of the decrees and orders of the court.—Satcher v. 
Satcher’s Adm’r, and the authorities therein cited. 

2. The settlement of estates of decedents by executors 
and administrators, settlement of guardianships, reports of 
insolvencies of estates of decedents, and the proceedings 
thereon, are proceedings in personam or inter parties, and 
in all such proceedings and all other suits or proceedings, 
inter parties, the courts must acquire jurisdiction of the per- 
sons of the parties, as well as of the subject matter, other- 
wise their action will be void.—12 Ala. 823; 5 Pick. 219; 
14 Mass. 222; 30 Ala. 83; 28 Ala. 332; 39 Ala. 150; 
34 Ala. 165; 4 Pet. 472; 15 Pet. 119; 14 Pet. 150; 1 Hill, 
128, 139, 140,141, 142; Mass. 510; Shep. Dig. § 11, p. 615. 

3. A void proceeding may and will be reversed on ap- 
peal, as well as for a mere reversable error—that accom- 
plishing all the appellant desires—but which might and 
would have been declared void upon proper application to 
the court. A notice amounts to nothing, and is worth 
nothing, except to bring a party into court—give the court 
jurisdiction of his person. It is intended as a substitute 
for “and the equivalent of personal notice, and nothing 
less than the statute has prescribed can be a legal con- 
structive notice.” — Frierson v. Travis, supra. 

4. In the case before the court, there was no notice to 
the creditors, and none of them were before the court at 
the time of rendering the decree of insolvency. The court 
had not acquired jurisdiction of the persons of the credit- 
ors, and parties interested in the matter before the court, 
and its orders and decrees as to them are void. 

On the filing of the alleged report of insolvency, as 
shown by the record, the court made an order setting the 
third Monday in January, 1808, to hear and determine 
upon the matter and prayer of said report, and notice 
thereof was ordered to be given to the creditors, as set 
forth in said order. And, as further shown by the petition 
and record, and as admitted by the demurrer, no notice 
was given to the creditors, or any one else, of the day thus 
set (that is, the third Monday in January, 1868,) for the 
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hearing of the matters of said report ; but instead of giv- 
ing the notice, ordered by the court and required by the 
law, of the day thus set, a notice was given, as shown by 
the record and admitted by the demurrer, stating that the 
said probate court would hear and determine upon said 
report on the third Monday in December, 1867, one month 
sooner than the day set by the court’s order, and in direct 
conflict with the order. And as no other notice was given 
or published, which the demurrer admits, then the under- 
signed feel warranted in saying that no notice was given in 
any way. A notice illegally given is no notice at all. 

But further, as shown by the record and admitted by the 
demurrer, the said report of insolvency was not taken up 
by the court of probate, either on the third Monday in Jan- 
uary, 1868, or on the third Monday in December, 1867, but 
the same was taken up by the court on the second Monday 
in January, 1868, a day not set for the hearing of said 
report of insolvency, and one on which no notice had been 
given ; and on that day, and without notice to any person 
or party, said court heard the matters of said report, and 
then and there decreed and declared the said estate of said 
McDonald to be insolvent ; which, we respectfully submit, 
was void. As well might the probate court (for all pur- 
poses of fairness and justice,) have made and rendered its 
decree of insolvency the next day, or the next hour, or the 
same hour, of the reception of the report of insolvency. 
2 Ala. 164; 39 Ala. 1.0; 16 Ala. 6993. 

6. It is argued that the recitals of facts in the minute 
entries are couclusive, and cannot be contradicted. We 
submit that such is not the law, and illustrate thus: In 
this case, the recitals in one minute entry conflict with 
those in another. Also, the report of insolvency contains 
and shows one state of facts, while the recitals in the min- 
ute entry as to what the report contains, state another and 
different state of facts. Which shall prevail? We think 
the report speaks for itself; being a part of the record, its 
allegations will override the recitals. And so of other con- 
victs. Recitals make a prima facie case, but not being in 
truth the record, they may be explained or contradicted by 
over evidence. Such is the decision in the case of Hard v. 
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Shipman, 6 Bar. Supreme Court Reports, 625; Heydenfeldt 
v. Towns, 27 Ala. 431; Bogia v. Darden and Wife, 41 Ala. 
322; Sowell v. Sowell’s Adn’r, 41 Ala. 357. 

7. In the case of Lard v. Shipman, supra, the supreme 
court of New York say, on page 623, Bar. Sup. Court. Rep., 
“the want of jurisdiction may always be set up against a 
judgment of a court. whether of general or of special and 
limited jurisdiction, whenever such judgment is sought to 
be enforced, or any benefit is claimed under it. To give 
any binding effect to a judgment, it is essential that the 
court should have jurisdiction both of the person and the 
subject matter ;” and on page 624, in the same case, “ the 
jurisdiction of a court, whether ot general or of limited 
jurisdiction, may be inquired into, although the record of 
the judgment states tacts giving it jurisdiction. The record 
is never conclusive as to the recital or statement of a juris- 
dictional fact, and the defendant is always at liberty to 
show a want of jurisdiction, although the record avows the 
contrary. No court or officers can acquire jurisdiction by 
the mere assertion of it, or by falsely alleging the existence 
of facts on which jurisdiction depends.—5 Hill, 168. If 
the court had no jurisdiction it had no power to make a 
record ; and the supposed record is not in truth a record. 
If not a record it cannot impart absolute verity.”—See 
authorities cited. The case of Noyes v. Buller, 6 Bar. 613, 
sustains very fully the above propositions, and we espe- 
cially ask attention to it and the authorities cited. 

8. The case of Llamner v. Alason, 24 Ala. 480, is relied 
upon to establish the conclusiveness of recitals. A full and 
conclusive answer to that case, is to be found in the fact 
that in //eydenfeldt v. Towns, and Sowell v. Sowell’s Adm’r, 
supra, the court decide otherwise, and we might well afford 
to rest the argument on those cases. But, in fairness to 


the court, as well as to ourselves, we submit that tnose 
cases do not stand upon precisely the same principles, as 
will be seen at once upon examination of the cases. The 
ease of Lamner v. Mason turned upon the fact of the giv- 
ing of a new bond by a guardian, and the probate judge 
being the officer, and the only person authorized by law to 
take and approve such bonds, and such action by him be. 
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ing, and required by law to be, preliminary to a discharge 
of the former bond, devolved upon the judge to try and 
decide that question, (of the taking of the new bond,) be- 
fore he could discharge from the old one ; and he having 
done so, it was conclusive; and so in the case of Wilson v. 
Wilson, 36 Ala. 655. 

9. In further illustration of the distinction as well as of 
the true principles involved and decided by the courts, we 
beg further to submit a paragraph from the case of Hard 
v. Shipman, supra. In that case, the supreme court of New 
York say: ‘Even in some cases where a jurisdictional 
question is involved, the judgment of an inferior court is 
held to conclude the parties. Such cases are where the 
inferior court is authorized to ascertain and try a jurisdic- 
tional fact, and which fact is tried and determined judi- 
cially by the court.’—6 Bar. 631. 

10. It is urged that a party will not be allowed to go out 
of the record for evidence to establish the facts, such as an 
interest in or relationship of a judge to a party, that make 
a judgment of a court null and void. Then, how will a 
party get the benefit of the protection of section 035 of the 
Revised Code of Alabama? A party may not kuow, and 
the record seldom shows, either the interest or relationship 
of the judge. How can it be made to appear? ‘The ques- 
tion is fully answered by the following cases, amongst 
many others: 15 N. H. 53; 1 Hill, 654; 3 Comst. 547; 
40 Ala. 253. In 40 Ala. 253, the judge, referring to cases 
in which a party will be allowed to prove matters dehors, 
the record, etc., says: ‘“ And in such other cases as may 
be authorized by long practice, or by statute.” 

11. At common law, the acts and judgments of a judge 
who was interested in a suit or case, or of kin to one of 
the parties to the suit, or party interested in the suit, were 
voidable only.— Dimes v. Grand Junction Canal Co. ; Moses 
v. Julean, 45 N. H. 54; Claunch v. Castleberry, 23 Ala. 85; 
Heydenfeldt v. Towns, 27 Ala, 430, 431. 

12. But if the judge were prohibited by statute from sit- 
ting or presiding in such cases as in Alabama, section 635, 
then his acts and judgments would be absolutely void. 
Moses v. Julean, 45 Ala. 54; Claunch v. Castleberry, 23 Ala. 
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85; Oakley v. Aspinwull, 3 Comst. 547; LHeydenfeldt v. Towns, 
97 Ala. 430, 431; Place v. B.'s W. and Cotton M. C., 28 Bar. 

13. Consent, in some cases, will give the court jurisdic- 
tion of the person of a party, and in such eases, the party 
will be estopped from denying the jurisdiction of the court 
over him. We illustrate thus: If a party against whom 
suit has been instituted, but upon whom process has not 
been served, comes into court and enters his appearance, 
he cannot then deny to the court proper jurisdiction of his 
person ; he, in that case, will be estopped, because of his 
own act. Many cases may be referred to in support of this 
view. And in such case, where service of process has not 
been effected on a defendant, and he fails to appear, and a 
judgment is taken against him by default, such judgment 
is void because the court had not acquired jurisdiction of 
his person. 

14. But if the statute says a judge who is interested in a 
cause, or is of kin to one of the parties to the suit, shall 
not sit as judge in said cause, (Rev. Code, § 635,) then 
there can be no estoppel or waiver by the defendant, that 
will justify or make it legal for such judge to preside or 
render judgment in such case, The law says he shall not, 
and positively forbids him doing so. And in such cases, 
there can be no waiver by a defendant that will, or by pos- 
sibility could, make it legal for him todo so. Where there 
is no inhibition by law, there may in some cases be a wai- 
ver; but if the statute prohibits such action by a judge, it 
is not a mere question of jurisdiction of the court over the 
person of a defendant, which the defendant may waive or 
give, but it is a question of submission and obedience on 
the part of the judge to a statute of the State, from which 
a defendant has no power torelieve him. Suppose section 
635 of the Code had this addition: That if a judge should 
violate that section, he should be subjected to a fine and 
imprisonment. And suppose he were prosecuted for such 
a violation, could he upon trial defend or justify upon the 
ground that defendant had consented for him to act, unless 
such consent be given in pursuance of the statute. Noone 
will so contend. Such proposition is whoily untenable. 
Now, if _ be true, how can it be contended that the same 
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waiver, or consent that fails to justify a judge for such vio- 
lation of the statute when prosecuted for it, will so far 
legalize his conduct and judgment as to make such judg- 
ment valid? Such is not the law. The appellant, with- 
out least doubt or hesitation, but with great respect to the 
court, state that in no case where the judge is inhibited by 
statute from presiding and acting as jadge, can the defend- 
ant by any consent he may give. (unless such consent is 
provided for in the statute,) relieve the judge-from such 
inhibition, or make his acts in any wise /egal. Where there 





; is a statutory inhibition against the action of the judge, 
there can be no waiver or estoppel, unless such as may be 
provided in the statute.—J/oses v. Julean, 45 N. H. 64; 
3 Comstock, supra. 

“Tf the facts are known to the party reeusing, he is bound 
to make his objections before issne joined and before the 
trial is commenced, otherwise he will be deemed to have 
waived his objection in cases where a statute does not make 
the proceeding void.”,—Adams v. The State, 6 Eng. 466; 
Shropshire v. The State, T Eng. 190; Moses v. Julean, 45 N, 
H. 54. 

From the decisions of our own Supreme Court, as well 
as the supreme courts of other States, the law is now fully 
and well established that wherever there is a statutory 
inhibition against a judge acting in certain cases, all of 
the acts of such judge in violation of such inhibition are 
absolutely void. It is said in Jloses v. Julean, supra, that 
the recusing party is deemed to have waived his objection, 
“if he knew the facts, and if the action is not inhibited.” 

In this case, there is no evidence before the court prov- 
ing, or even tending to prove, that appellant knew anything 


1g, 
of the recusivg of facts, and this court will presume no such 
knowledge on his part. Again, the presumed waiver is 
only in cases where there was no statute prohibiting it. 
But in Alabama, our statute prohibits a judge acting in 
certain cases.—Rev. Code, § 635. And our own Supreme 
Court says if the judge shall act in the prohibited cases, 
his acts and judgments will be void.—Chuunch v. Castle- 
berry, 23 Ala. 85; Lleydenfeldt v. Towns, 27 Ala. 431. Then 
we say, with greater confidence, that, as in Alabama we 
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have an inhibition by statute, (Rev. Code, § 635,) there can 
be no waiver or presumption of waiver. 

15. If the argument be sound that, in cases where there 
is an inhibition by statute there can be no waiver or estop- 
pel, except as may be provided in and by the inhibiting 
statute, then it follows that no subsequent conduct or act 
can amount to a waiver or estoppel. 

Again, we have shown it not to be a mere question of juris- 
diction of the person, but one of obedience to law, which 
forbids action in the particular case by the particular judge ; 
and must and can only be relieved in the precise mode 
pointed out by the statue. We illustrate thus: Suppose 
there be two or more defendants or parties interested, and 
one should come into court and enter of record his consent, 
as is provided in section 635 of the Revised Code, the 
others neglecting or refusing thus to give and enter their 
consent. Could the judge, in that case, proceed with and 
render judgment? Certainly not. We ask, why not? 
First, because even if it were a mere question of jurisdic- 
tion of the person, only one having waived, the others could 
not and would not be affected thereby, and the court, in 
such a case, could not act upon their rights. The case 
before the court is much stronger than the one supposed. 
In this case many were interested in the sense of the stat- 
ute, and all of them were required to enter their respective 
consents of record. The subject matter before the court 
concerned all, and involved the rights of all interested, and 
without the consent of all entered of record, the judge 
could do no act in solving the rights of any. But it is said 
that, in this case. the consent of all interested was given, 
and entered of record at the time of administration, and 
the minnte entry is referred to as sustaining that view. 
Does that entry redeem and meet the demands of the stat- 
ute? We think not. Our construction of that statute is, 
that the parties shall, each and all, by name, have his or 
her consent entered, and let the record show the distinct 
fact that each and all of them did so. Then, does that fact 
appear? Has a party whose rights have been disposed of 
in this case any redress? Does he, or can he, know from 
that entry, who thus consented? The fact of the consent 
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of A and B does not appear, but the entry, which is merely 
by way of a recital, adopts and enters a legal conclusion. 
46 Ala. 655, 664, 665; “that all interested, requested,” &e, 
We ask, who did the judge determine to be the parties 
interested, the widow and next of kin, or the creditors in 
part or in whole, or both together? We have a right to 
know who consented, and if they were really not the par- 
ties contemplated by the statute, we have a right to kuow 
it, and we can only know it from the record ; and if the 
record does not show the fact, then we say no consent hag 
been entered in the sense and contemplation of the statute, 

16. Again, if the judge of probate determined that the 
widow and children were the proper parties to consent by 
entry of record, then we say that the entry of record shows 
that one of the children (Lizzie McVonald) was a minor, and 
could not thus consent. She had no guardian, either gen- 
eral or guardian ad litem, and therefore no one to consent 
for her. All of these facts are shown by the record, and 
adinttted by the demurrer. It is argued, however, that 
infancy can plead no avail of it. We regard it as unneces- 
sary to examine the legal soundness of that proposition, 
for if true, it has no pertinency or application to the case 
in hand. Infancy, in this case, is not a plea to be pleaded 
and urged. It is an admitted fact on the record that  pre- 
sents and urges itself. The parties had to consent of record 
before Judge McClellan could act, and the record must show 
the consent before the judge can act ; but the record shows 
that one of them could not consent, and had no guardian 
to consent for her. 

17. It is also alleged that at another time subsequent to 
the grant of administration, (Ist day of December, 1866,) 
the widow and children, the heirs-at-law, gave their writ- 
ten consent, which was recorded in the minutes of said 
court, as contemplated by section 635. We deny that the 
consent thus taken and recorded is a compliance with the 
the law. But suppose we are mistaken in that? Then we 
answer that two of the children, heirs-at-law, to-wit: Liz- 
zie McDonald and John McDonald, failed to sign the 
paper, or in any way connect themselves with that act or 
transaction ; that Lizzie, as we have already shown, was 
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an infant without a guardian, and did not and could not 
consent, and that John McDonald is over twenty-one years 
of age, and did not consent, and we have a right to insist, 
and do insist, that he refused to consent. ‘he facts are 
presented by the record, and admitted by the demurrer ; 
so that the consent thus claimed avails nothing for the 
appellants, for the foregoing reasons. 

18. But the record shows that letters of administration 
were granted to Hussey on the 8th day of November, 1866, 
and the consent last referred to was given, if at all, on the 
first day of December, 1866, weeks after the grant of letters. 

19. Suppose, however, we are mistaken, and your Hon- 
ors should rule that in the grant of administration the wid- 
ow and children are the proper parties to consent of record, 
under section 635, and that they have properly done so, 
then we insist that upon the report of the insolvency the 
parties to the proceeding change—that the creditors be- 
come the parties in interest—and to justify or make valid 
the action of the probate judge upon said report of insol- 
veucy, or any subsequent action of the judge, the creditors 
must enter the consent required. The widow and children 
of an intestate have no interest in an insolvent estate, ex- 
cept as to homestead and dower. 

Have the creditors, or any of them, thus consented ? 
They have not. They had no knowledge of the existence 
of the insolveney proceeding, certainly none until after the 
estate had been declared insolvent by the court, and indeed 
never had any sufficient legal notice of that proceeding. 
They were not before the court, and the action of the court 
touching their rights in that estate is null and void, 

20. Inthe case of Frierson v. Travis, 39 Ala. 153, the 
court, speaking of acquiring jurisdiction over the person in 
the scttiement of a guardian, say: “The statute author- 
izes the adoption of a certain mode of giving notice, which 
may be regarded as the equivalent of personal notice. The 
probate court did not require a compliance with the stat- 
ute, and it was not complied with, either literally or sub- 
stantially. Nothing less than the statute has prescribed 
van be a legal constructive notice.—Jenkins v. Jenkins, 
16 Ala. 693. The decree must, therefore, Le treated as if 
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rendered without notice to the necessary party.” And in 
the same case, on page 155, the court say: ‘‘ The decree 
of the probate court was made in the absence of jurisdic- 
tion over the person of the infant, aud ‘was therefore void.” 


Waker & BricKe., 8. F. Rice, contra.—The appellants 
were the acfors—the petitioners in the court below, as to 
the matter here for revision. 

The question here is, did the court below err in deciding 
simply that these actors did not show enough in their peli- 
tion to entitle them to have all the former proceedings as 
to the estate of the intestate set aside by the same court 
in which all the proceedings were had, at a term long after 
all those proceedings were had? If that question is de- 
cided against these appellants, that closes further inquiry 
here. 

That question must be decided against them upon this 
undoubted principle, to-wit, that no party to proceedings 
in a probate court in the matter of the estate of an intes- 
tate, of which proceedings the court had jurisdiction, has 
the right to call upon that court, at a subsequent lerm, to set 
aside these proceedings, (including a report and decree of 
insolvency,) after they have advanced to that stage and 
condition in which they operate as a bar to the claim of 
that very party, wnless such party alleges more than is dis- 
closed upon the face of the proceedings themselves and the re- 
lationship of the judge to the administrator.— Addison v. Eld- 
ridge, 1 Smedes & Marshall’s R. 510; Smith v. Berra, ib. 
321; Parker v. Whiting, 6 Howard’s (Mississippi) R. 352 ; 
Chewning v. Peck, ib. 524; Hollinger v. Holley, Ala.; John- 
son v. Johnson, 40 Ala. 

The attack of the proceedings by the petition of appel- 
lants, is a collateral attack, and does not authorize the same 
court in which the proceedings were had to set them aside, 
at a subsequent term, for “irregularities” which would have 
worked a reversal on a direct attack by appeal.—Cuarter v. 
Waugh, 42 Ala. 452; Satcher v. Satcher, 41 Ala. 26. 

The only matter not appearing on the face of the as- 
sailed proceedings, which is stated in the petition of ap- 
pellants, is the fact that the judge was related to the 
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administrator. This new fact, thus alleged, does not ren- 
der the proceedings void.— Hull v. Wilsou’s Heirs, 14 Ala; 
Heydenfeldt v. Towas, 27 Ala. 

As this single new fact (the relationship of the judge to 
the administrator,) is not, by law, entitled to any effect, it 
must be treated as expunged from the petition. The case, 
then, presented by the petition is that of a naked demand 
by petitioners upon the probate court, to set aside, at a 
subsequent term, its own proceedings within its ¢ ear juris- 
diction, at former terms, simply for mere irregularities ap- 
pearing upon their face! ‘The law gives no countenance 
to any such demand. 

The decree of insolvency is ix rem, beyond all doubt. 
The fact that the report of insolvency may lawfully take 
the form of a proceeding infer partes, does not take from 
it its character of a proceeding in rem. This is so foreibly 
and clearly illustrated in Deslonde v. Darrington, 29 Ala. 92, 
that further argument or citation seems unnecessary. 
True, the probate of a will was the particular subject there 
presented. But what is said of the probate of a will, ap- 
plies equally to a decree of insolvency. The nature of the 
two is the saine. 

When petitioners assailed by their petition the proceed- 
ings of the probate court, those proceedings were in that 
condition that made them operate as a bar to the claim of 
petitioners, for more than nine months had then elapsed 
after the decree of insolvency. This petition is a novel 
mode of reviving a barred claim against an estate! And 
it is the more striking, because it comes from those who 
are exrpre ssly named as creditors of the estate, in the repor of 
insolvency. Naming them as creditors in that report, 
coupled with the publication of the notice to those inter- 
ested, made them parties to that proceeding; and they are 


the Ve by ( »ncluded. 


B. F. SAFFOLD, J.—The appellant, a creditor, applied 
to the probate court to set aside and annul the grant of 


] 


letters of administration on the estate of Jonathan MeDon- 
ald, deceased, to E. M. Hussey, and all the subsequent 


orders, decrees and proceedings rendered in the adminis- 
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tration of the estate, as void, for the reasons set forth in 
the petition. The error complained of is the judgment of 
the court sustaining a demurrer to the petition. 

The various objections to the proceedings in the admin- 
istration of the estate may be considered under three 
heads— st, The relationship of the judge to the parties ; 
2d, The decree for the sale of the lands of the intestate ; 
3d, The decree of insolvency. 

The minute entry of the appointment of the administra- 
tor, Hussey, dated November Sth, 1866, recites that all the 
parties in interest requested the probate judge to act, not- 
withstanding his relationship to Hussey, and declared their 
wish in writing. The appellant contends that a written 
consent, signed by the widow and the heirs and distribu- 
tees of the deceased, dated December !st, 1866, entered 
on the minute book, is the consent alluded to in the entry 
of November 8th, 18ti6, and is not a compliance with the 
statute, because two of the heirs, John and Lizzie McDon- 
ald, did not sign it, and the latter was a minor. 

The statute (Rev. Code, § 635,) did not in this case re- 
quire the consent of the parties to be put in writing, the 
court being one of record. As the written consent found 
in the transcript was not required to be made or entered 
on the minutes, we can not regard it as a part of the 
record. 

It is further contended for the appellant, that the minor 
heir could not consent. The general terms of the consent 
entered of record would not preclude the infant from re- 
versing the action of the court on appeal. A novel feature 
of this case is, that one who was certainly not a party in 
interest to the appointment of the administrator is seeking 
to set it aside against the resistance of the minor, for a 
reason which is generally the personal privilege of the 
minor. 

The argument is weighty, and the authorities abundant, 
in support of the proposition that the relationship of the 
judge to the parties, or his interest in the cause, renders 
the action of the court coram non judice, but they are not 
conelusive. In Clanch v. Castleberry, 23 Ala. 80, constru- 
ing a statute very similar to the present law, and perhaps 
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less imperative in its terms, it was held that the action of 
the court was void, because the judge had been attorney 
for one of the parties. But in Heydenfeldt v. Towns, 27 
Ala. 423, the rule is declared to be, that if the judge is 
deprived of authority to act by statutory inhibition, the 
proceedings are void; otherwise, they are voidable only, 
and valid until avoided. 

Section 635 of the Revised Code says the judge must 
not act if he is interested, or related to the parties within 
the fourth degree of consanguinity or affinity, unless by 
their consent entered of record. If the provision for con- 
sent had not been introduced, there could have been no 
question about the construction. But the consent giving 
authority, seems to imply a personal privilege. In Wilson 
v. Wilson, 36 Ala. 655, this court held that the probate 
judge would be incompetent if he was really a surety on 
the administrator’s bond. But this was on appeal. Sec- 
tion 635 has never been construed except in this last men- 
tioned case, and the law is unsettled in this State. 

We think that justice will be best subserved by ruling 
that the disabilities mentioned in the section (635) render 
the proceedings of the court voidable only, and not abso- 
lutely void. ‘These disqualifications may be unknown, or 
so obscure as to require a judicial decision to determire’ 
their existence. It is a serious thing to annul the judg- 
ments of courts, and it ought not to be done where the 
consent of the parties alone is requisite to their validity, 
and its entry on the record is the only admissible evidence 
that it was given. 

The order to sell the lands of the intestate recites the 
application of the administrator, alleging the necessity of 
a sale to pay debts, and proof was taken by deposition as 
in chancery eases. ‘The jurisdiction of the court attached, 
and its action is conclusive until reversed, no matter what 


may be the errors and irregularities of the proceedings. 
Shepherd’s Dig., Decrees, p. 136, § 6; Rev. Code, $ 2225 ; 
Satcher v. Satcher’s Adm’r, 41 Ala. 

Proceedings in the probate court to declare an estate in- 
solvent, are in vem. The jurisdiction attaches on the re- 
port of the administrator.—Clarke v. West, 5 Ala. 117. 
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Previous to i843, the mere report of an executor or ad- 
ministrator that the estate he represented was insolvent, 
was sufficient to authorize the orphan’s court to administer 
it as such.— Black's Cred. v. Black's Adm’rs, 20. Ala. 401. 
The omission of assets in the report is no ground for even 
dismissing the report and petition, unless those discovered 
are sufficient to show that the estate is solvent.— Raines’ 
Adm’r v. Raines’ Cred., 30 Ala. 425. The decree of insol- 
vency is somewhat interlocutory. That an estate is cer- 
tainly insolvent, can only appear when it is finally closed. 
The creditors are not otherwise affected than by being re- 
mitted to another forum. 

It is urged that the decree of insolvency is void, because 
the third Monday in January, 1858, was appointed to de- 
termine the matter, while the notice given stated the third 
Monday in December, 1867, as the time, and the decree 
was rendered on the second Monday in January, 1868. 
The last date was the day of a regular term of the court. 
Rev. Code, § 79>. That there was gross irregularity and 
negligence in this matter, is evident, but the decree was 
rendered on a proper report of insolvency, and is not void. 
The appellant was not without remedy. He had the right 
of appeal, and a resort to chancery to correct auy error of 
law or fact in the settlement of the estate.-— Revised Code, 
§ 2274. 

The judgment is affirmed. 


| Nore sy Rerorrer. —The foregoing opinion was deliv- 
ered at the June term, 1870, and on a subsequent day of 
the term appellants petitioned for a rehearing. ‘The peti- 
tion did not come into Reporter’s hands. The case was 
held under advisement until the present term, when the fol- 
lowing response was made :| 


Bb. l’. SAFFOLD, J.—The propositions asserted in the 
opinion read in this case are important and new in this 
State, and for that reason we have given the application 
for rehearing more than usual attention. 

Is the proceeding in the probate court to declare an es- 


tate insolvent in vem or tn personam? The declaration of 
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insolvency is interlocutory, and if ves adjudicata,,is only so 
on the simple question of the solvency of the estate. 
Walker v. Mock, 39 Ala. 568. Prior to 1848, creditors were 
not allowed to dispute the fact of insolvency ; and in 1847 
this court decided that the decree of insolvency could not 
be collaterally impeached by a suit against the personal 
representative for the recovery of a debt due from the es- 
tate.—Ldwards v. Gibbs, 11 Ala. 202. Creditors who have 
not filed their claims within nine months from the decree 
of insolvency, but have presented them within eighteen 
months from the grant of letters of administration, are enti- 
tled to be paid, if the estate should ultimately prove to 
be solvent; and they may show that it is, on the final 
settlement, by proof of assets not accounted for, with which 
the administrator is chargeable.— Middleton’s Adm’¢ v. 
Mauls Adw’r, 16 Ala. 479. ‘The probate of a willis a pro- 
ceeding in rem, because it operates upon the thing itself, 
defining its status.— Deslonde & James v. Darrington Heirs, 
29 Ala. 95. Yet the widow and next of kin are entitled to 


‘ 





personal notice.—Rev. Code, § 1951. 

A judgment 7x vem is an adjudication pronounced upon 
the status of some particular subject matter, by a tribunal 
having competent authority for that purpose. A judgment 
in personane is, in form as well as in substance, between the 
parties claiming the right; and that it is so iter partes 
appears by the record itself. The judgment in vem is a 
solemn declaration upon the status of the thing, and, ipso 
facto, renders it what it declares it to be.—2 Smith Lead. 
Cases, 692, 695. : 

In the proceeding to declare an estate insolvent, no pro- 
cess is issued against any one, but all persons interested 
are constructively notified, and the judgment is not that 
this or that person shall pay a sum of money, or do any 
particular act, but that the estate is or is not insolvent. 

A writ of error does not lie to reverse a decree of insol- 
vency, until a final decree of settlement has been rendered, 
unless an issue has been made up and tried.— Black's Cred, 
v. Blach’s Adn’rs, 20 Ala. 401; Rev. Code, $ 2183-c6, 
2244 (clause 6), 2187. 

We think the foregoing authorities sufficient to show 
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that a decree of insolvency partakes so much of the nature 
of a judgment in vem as to preserve its validity in a pro- 
ceeding to set it aside as void for want of proper notice to 
creditors. 

For the reasons given in the opinion read in this case, 
and those contained in the case of Hayes v. Collier, at the 
present term, we still think that proceedings in a cause 
before a judge disqualified to sit by section 635 of the Re- 
vised Code are voidable merely, and not void. 

The rehearing is denied. 





HUBBARD, Apw’r, vs. SMITH Er at. 
[APPLICATION FOR REMOVAL OF ADMINISTRATOR. ] 


1. Administrator, application for removal of; when not demurrable.—An 
application in writing for the removal of an administrator, made to 
the proper court by minor distributees, verified by their next friend, 
and specifying a statutory ground of removal, is not demurrable, 


~) 


2. Administrator ; what aot sufficient cause for removal of.—An adminis- 
trator ought not to be removed for a mere omission to file an inventory, 
and to make an annual settlement, when he had not been cited to do 
so, and the proof shows there has been no negligent or willful default 
on his part, and no detriment to the estate. 


APPEAL from Probate Court of Pike. 
Tried before Hon. Writs C. Woop. 


THIS was an application of the minor heirs of one Smith, 
by their next friend, for the removal of the appellant as 
administrator de bonis non of the estate of said Smith, on 
the ground, among others, that he had never filed an in- 
ventory of the assets and property of said estate which 
had come into his hands, although eighteen months have 
elapsed since his appointment; and that he had failed to 
make any settlement of said administration, as required 
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by law. The petition was sworn to by the next friend. 

The administrator moved the court to dismiss the peti- 
tion— 

1st, Because the petition fails to show that the petitioner 
has the right to bring this action. 

2d, Because “a next friend” can not bring this action. 

3d, Because the petition is not verified by oath, as re- 
quired by law. 

The court overruled this motion, and defendant ex- 
cepted. 

The administrator then demurred to the petition — 

Ist, Because the petition is multifarious, alleging more 
grounds than one for removal. 

2d, Because the failure to make final settlement after 
eighteen months from grant of administration is no cause 
for removal. 

3d, And to that part of petition which avers that de- 
fendant wholly failed to make out an inventory of dece- 
dent’s estate, &¢.; because, as such administrator de bonis 
non, he was not required to inventory the assets of said 
estate which had been decreed him as such administrator ; 
and because the petition fails to allege that any other 
property than the assets decreed to him have come into 
his hands. 

4th, Because it fails to show that the infants in whose 
behalf the proceedings were instituted had no legal 
guardian. 

5th, Because the petition does not allege that injury or 
loss has resulted to the estate from the failure to make 
settlement or file an inventory. 

The court overruled the demurrer, and defendant ex- 
cepted. 

Upon the hearing of the evidence introduced by the 
parties, the court made an order removing the administra- 
tor, and revoked his letters of administration. The mate- 
rial facts upon which the court below based its action, are 
so fully stated in the opinion as to make it needless to re- 
peat them here. 

The errors assigned are— 

Ist, Overruling motion to dismiss petition. 
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2d, Overruling the demurrer to petition. 
od, In the decree removing the administrator. 


Joun P. Hupparn, pro se. 
. E. Woop, and Joun D. GArpnenr, conira. 


B. F. SAKFOLD, J.—The application for the removal of 
the administrator was made to the court from which the 
letters issued, by the distributees. It was in writing, spec- 
ified two of the statutory grounds for removal, and was 
verified by the oath of the next friend of the minor distrib- 
utees.—Rev. Code, 2019, 2020, 2017. It was therefore not 
subject toa demurrer. If the minors had no guardian, 
they were obliged to resort to a next friend. 

It appears from the defense of the administrator, that 
the estate was quite small, consisting only of about three 
hundred and eighty dollars in money, and a note, received 
from the administrator-in-chief. He had sued on the note, 
and filed a bill to foreclose a mortgage given to secure its 
payment, and was proceeding with as much diligence as he 
could to collect it. In addition to this, he had never been 
cited by the court to make any settlement ; but, on the con- 
trary, the grand-mother of the children and their uncle, 
who had charge of them, and wlio is their next friend, had 
urged him to continue in the administration, and to con- 
clude it with as little expense as possible. He ought to 
have filed av inventory, as any other administrator is re- 
quired to do, and to have made annual settlements. But 
his mere omission to do so, under the evidence, was not 
sufficient to justify his removal. 

The judgment is reversed, and the cause remanded. 
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LAWSON vs. MOORE. 
{APPEAL FROM ORDER OF CIRCUIT COURT GRANTING A NEW TRIAL. | 


1. A new trial; when may be allowed.—A rehearing and new trial may be 
allowed in a snit at law, if the appiication is made within four months 
after the rendition of the judgment in the case songht to be reheard, 

2, Sime; when not allowed.—But a rehearing and new trial will not be 

allowed for other grounds than those mentioned in the Revised Code. 

. Appeal on an order granting @ rehearing ; when entertained.—When all 

the evidence upon which a rehearing is granted is set out in the bill of 
exceptions, an appeal will be entertained by this court on an order al- 


i) 


lowing the rehearing, and the order will be reversed and cause remand- 


ed, if the evidence does not justify the order so allowed. 


APpPpraAL from Cireuit Court of Bullock. 
Tried before Hon. J. McCates WILEY. 


Tue facts appear in the opinion. 


Rice, SempLe & GotptTuwaitE, for appellant. 
J. N. ARRINGTON, contra. 


PETERS, J.—This is a proceeding on application for 
rehearing in an action of debt commenced by attachment. 

The bill of exceptions taken on the trial shows that the 
appellant, Lawson, who was plaintiff below, obtained judg- 
ment in the circuit court of Bullock county, against the 
appellee, Moore, who was defendant below, for the sum of 
$4,713 27 damages on the 26th day of November, 1868. 
This judgment was founded on a promissory note, bearing 
date on January 8, 1868, and due one day after date, for 
$2,666 67, with interest from the first day of January, 1864. 
The proceedings on the attachment seem to have been reg- 
ular. The petition for rehearing was commenced on the 
first day of February, 1869, within four months from the 
rendition of the judgment in the case sought to be reheard. 
And it was tried at the February term of said circuit court 
in 1869, when the proof showed that the plaintiff, Lawson, 
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had sold a tract of land to the defendant, Moore, in 1853, 
for the sum of four thousand dollars, to secure which sum 
a promissory note was taken. It seems that this note was 
to have been paid in Confederate treasury notes. After- 
wards, in compromise of this debt, on the 8th day of Feb- 
ruary, 1866, Moore executed his note to Lawson for the 
sum of $2,666 67, payable in specie or its equivalent. This 
was the note sued on. The defendant then proved that on 
or about the first day of January, 1864, treasury notes of 
the late Confederate States, commonly called Confederate 
money, was the only currency of the country in the neigh- 
borhood in which the transaction of the purehase of said 
land had taken place; that the general custom in that 
neight orhood, at that time, was to execute notes payable 
in dollars and cents, and unless it was specified in the notes 
that they were to be payable in something else, it was 
understood that the payment was to be made in Confede- 
rate treasury notes ; and at the time of the execution of 
the original note, in February, 1803, they were worth in 
proportion of about twelve to one in gold; that at the time 
said original note fell due, on the first day of January, 
1864, said treasury notes were worth about twenty-one dol- 
lars in Confederate money to one in gold. It was also 
shown that the said lands were not fertile, and did not lie 
near a town or village. The plaintiff, Lawson, then ad- 
mitted that he would have taken Confederate treasury 
notes in payment of the original debt, had they been ten- 
dered to him when the note fell due. The proceedings 
under the attachment suit were then proven to the court. 

This was, in substance, all the evidence offered on the 
trial. Upon this, the court below set aside the judgment 
rendered on the 2vth day of November, 1568, above said, 
and granted a new trial in the cause. To this action of 
the court Lawson excepted, and now brings the case to 
this court by appeal. There was no exception or objec- 
tion to any testimony offered in the court below. 

The error here relied on is the action of the court in set- 
ting aside the judgment rendered at the fall term, 1868, of 
the circuit court in favor of the said plaintiff, Lawson, 
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against the said defendant, Moore, for $2,713 27 and costs, 
and the granting of a new trial in said cause. 

The circuit court has power, after final judgment, to 
grant a rehearing where a party has been prevented from 
making his defense by surprise, accident, mistake, or fraud, 
without fault on his part, at any time within four months 
from the rendition of such final judgment.—Revised Code, 
§$ 2812, 2814, 2815. The evidence offered in the court 
below does not bring this case within the remedy of this 
statute.— Allington v. Tucker, 38 Ala. 655 ; Shields v. Burns, 
31 Ala. 5385; Dothard v. Teague, 40 Ala. 583. Nor do the 
facts proven in this case bring it within the relief of the 
sections 2825, 2826, and 2827 of the Revised Code, be- 
cause the consideration of the note sued on was Confede- 
rate money. The judgment here was rendered after the 
first day of January, 1867, and the contract has been made 
since the first day of May, 1865. These sections of the 
Revised Code confine the allowance of rehearings for the 
causes therein named, to the dates and contracts above 
stated.—Rev. Code, $$ 2825, 2826, 2827. From this state- 
ment, it is quite clear that the court below erred in its order 
granting a rehearing and new trial in this case. But it 
does not appear that any right of appeal is allowed from 
such an order. Although the order is final on the applica- 
tion and petition for a rehearing, yet it is interlocutory in 
the main suit. It is an order in the cause, but not a final 
judgment in the cause. The main cause is still in fieri. It 
is only from a final judgment or decree that an appeal is 
allowed.—Rev. Code, § 3485. But it has been the practice 
of this court to entertain appeals in such cases, since the 
adoption of the Code; and it will not now be departed 
from.—Dothard v. Teague, 40 Ala. 583. Besides, there is 
no motion made to dismiss the appeal. 

There is a paper attached to the transcript which seems 
to be the return to a mandamus issued from this court in 
this case by the Hon. J. McCaleb Wiley, judge of the eighth 
judicial circuit of this State, which shows cause by the 
learned judge why he failed to obey said writ. But as the 
paper referred to does not seem to have any legitimate con- 


nection with this case, and as no notice is taken of it by the 
34 
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learned counsel of either party in this cause, it will not be 
further noticed in this opinion. Such a paper will not be 
noticed here, unless it is in some proper manner brought 
to the attention of the court. 

Let the judgment and order of the court be reversed, and 
the cause remanded. 





BETHUNE et at. vs. HALE, Guarpian. 


[ACTION ON PROMISSORY NOTE. ] 


1. Circuit court, order made in conformity to rule nisi ; when not erroneous. 
An order of the circuit court, made in conformity with the command of 
this court, on a rule nisi, granted on petition for mandamus, is not error. 
The making of such an order, in conformity with the command of this 
court, is but the execution of a decree of this court, and is necessarily 
final. 

2. Contract made in 1863 ; judgment, when not prematurely rendered.—H 
sued B in an action of debt, on a promissory note made June 1, 1863, 
in the circuit court of Bullock county ; the suit was commenced March 
18, 1867, and judgment by default was rendered for plaintiff on the 30th 
day of April, 1868; such judgment was not prematurely rendered, 
This court will take judicial notice that April 30, 1868, was a day of the 
spring term of the circuit court of said county of Bullock,in the year 
1868, and which was the third term after the commencement of said 
suit.—Pamph. Acts, 1866-67, pp. 604, 607 ; Rev. Code, § 750, p. 233. 


AppEAL from Circuit Court of Bullock. 
Tried before Hon. J. McCaLes WILEY. 


W. C. McIver, for appellant. 
J. N. ARRINGTON, contra. 


[The briefs did not come into the Reporter’s hands. | 


PETERS, J.—On the 30th day of April, in the ‘year 
1868, the appellee, who was plaintiff below, obtained judg- 
ment in the circuit court of Bullock county, against the 
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appellants, who were defendants below, for the sum of thir- 
teen hundred and ninety-seven dollars damages, besides 
costs. This recovery was by action of debt, founded on a 
promissory note, alleged to be for Confederate money. On 
the 10th day of February, 1869, this judgment was set 
aside, and a new trial granted in said cause, by said circuit 
court, on the motion of said defendants. Afterwards, upon 
order nisi of Supreme court of this State, granted on peti- 
tion for mandamus, the order for a new trial in said cause 
was set aside by said circuit court, and said judgment was 
restored and reinstated in full force and virtue.” This lat- 
ter order was made in said circuit court on the 24th day of 
November, 1869, in conformity with the order of this court, 
granted as above said. From this latter order the appel- 
lants appeal to this court, and here assigns the following 
errors, Viz: 

1st, The court erred in rendering the judgment by de- 
fault in the court below on April 30th, 1868. 

2d, The court erred in rendering said judgment. 

3d, The court erred in setting aside the order granting 
a new trial, and in declaring said order null and void. 

4th, The court erred in rendering the judgment of No- 
vember 24th, 1869. 

5th, The court erred in its judgment of November 24th, 
1869. 

These assignments raise two questions: One on the va- 
lidity of the judgment of April, 1868; and the other on the 
order of 1869. There is no appeal from the judgment of 
1868, and as it was a. judgment of a court of competent 
jurisdiction, and all the parties to the proceedings had 
proper and legal notice thereof, it can not be assailed except 
on appeal, or in chancery for fraud. Then, the question 
first above mentioned must be determined in favor of the 
validity of said judgment. 

The second question must also be determined against 
the appellants. The court below, in making the order of 
November, 1869, from which this appeal is taken, but 
obeyed the command of this court. In this there was no 
error. This court is clothed with “ power to issue writs of 
injunction, mandamus, habeas corpus, quo warranto, and such 
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other remedial and original writs as may be necessary to 
give it a general superintendence and control of inferior 
jurisdiction.” —Const. Ala. art. 6, § 2. Under this author- 
ity the order of the circuit court now complained of was, in 
effect, an adjudication of this court. And if the court be- 
low did not transcend the command of this court, the order 
made in conformity with such command is necessarily final. 
Such is the order here. 

The judgment of the court below is, therefore, affirmed, 
at appellant’s cost. 


Note sy THE Reporter.—At a subsequent day {of the 
term, the appellant applied for a rehearing. The applica- 
tion did not come into the Reporter’s hands. The follow- 
ing response was made thereto, by— 


PETERS, J.—A rehearing is applied for in this case, on 
the ground that the court mistook the judgment appealed 
from in forming its opinion. There are two judgments in 
the transcript ; one rendered April 30, 1868, and found at 
pages two and three of the transcript; another rendered 
November 24, 1868, found on pages eight and nine of the 
transcript. Under this last judgment, there is this entry: 
“ We, Roderick Bethune and A. J. Bethune, hereby bind 
ourselves as security for costs of the appeal to the Supreme 
Court of the State of Alabama, this day taken by the de- 
fendants in the above stated case of Samuel Q. Hale, guar- 
dian, v. Roderick Bethune and L. McKinnon. April 26, 
1870.” This obligation naturally refers to the case imme- 
diately preceding it. This was “the above stated case.” 
The notice of appeal, it is true, refers to the judgment at 
pages two and three. But the notice is no part of the ap- 
peal. The appeal must be taken before the notice can be 
given. The certificate of appeal attached to the transcript, 
and the obligation for costs, point out the judgment and 
the case appealed from.—Portis et al. v. Newman and Wife, 
43 Ala. 506; Revised Code, p. $18, Rule 22; Revised Code, 
§§ 3485, 3492, 3509. Both the bond for costs of appeal 
and the certificate seem to refer to the same case, that is, 
the case “ above stated ;’ which is the last judgment men- 
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tioned in the transcript, and one upon which errors are 
assigned. But itis also true that errors are assigned on the 
former judgment. In this view of the appeal, the affirm- 
ance was correct. 

But if the appeal was taken from the judgment of April 
30, 1868, then a different question is presented, which it is 
insisted was not considered in the opinion of the court. 

The action is debt, founded on a promissory note made 
on June 1, 1863. It is, therefore, in that class of cases in 
which no judgment could be rendered by default until the 
third term after the commencement of the suit.—Revised 
Code, §§ 2660, 2661, and acts there referred to. This ac- 
tion was commenced March 18, 1867, and the judgment 
was rendered on April 30, 1868. At that time the county 
of Bullock had been created and attached to the eighth 
judicial circuit, and was entitled to have two regular terms 
of its circuit court in each year, to be held on the fifth 
Monday after the fourth in March and September.— 
Pamph. Acts 1866-7, p. 65, No. 84, and p. 604, No. 551; 
Eighth Circuit, p.607. And under the Revised Code, which 
was proclaimed on December 19, 1867, and went into oper- 
ation on February 17, 1868, said county of Bullock was 
entitled to a regular term of its circuit court on the fifth 
Monday after the fourth Monday in March, 1868.—Gov. 
Patton’s Procl. Rev. Code, pref. pp. iii, iv; Act, § 8; 7b. 
p. 233, Highth Circuit. The judgment in this case was 
rendered on April 30, 1868. This court judicially knows 
that this was a day of the regular spring term of Bullock 
circuit court for the year 1868, and that it was the third 
regular term of said circuit court after the commencement 
of said suit. This was sufficient. The act referred to by 
the learned counsel for appellants is not in conflict with 
the act above referred to, and both bear the same date. 
They may therefore be regarded as parts of the same law. 
Acts 1866-7, p. 631, No. 582; Act No. 551, supra. Then 
the judgment under either law was not prematurely ren- 
dered.—Rev. Code, § 2565. 

The rehearing is denied, with costs, 
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O’NEAL et AL. vs. ROBINSON. 


[BILL IN EQUITY TO FORECLOSE MORTGAGE. ] 


1. Foot-note, omission of, to bill in chancery; effect of.—The omission to 
make a note in writing at the foot of a bill in chancery, as directed by 
the tenth rule of chancery practice, requiring the defendant to answer 
certain statements and interrogatories thereof, is not a mere formal de- 
fect, which is waived if not objected to in the lower court. The note 
in writing at the foot of the bill is necessary to give it completeness, 
and to make the decree pro confesso equal to one “ legally taken” in its 
force as evidence, 

2. Same.—A decree pro confesso entered on the failure of a defendant to 
answer such a bill, does not aid the proof; a final decree against such 
defendant, must be sustained by sufficient proof outside of the admis- 
sions which, in a proper bill, would be implied from the decree pro 
confesso. 

3. Husband, death of ; effect of, on defective conveyance of wife's property, 
The death of the husband, after an abortive attempt by the wife to con- 
vey her separate estate by way of mortgage, in order to secure her own 
debt, does not operate as a confirmation or ratification of her abortive 
act. By the death of the husband, his limited power over her separate 
estate is cut off. 

4. Section 1552 of Revised Code controls section 2373.—Section 1552 of the 
Revised Code is not merely a registration act, but it controls section 
2373 of the same Code ; therefore, a conveyance of the wife’s separate 
statutory estate, to which she writes her own signature, is suflicient 
without attesting witnesses, if acknowledged in a proper manner be- 
fore a proper officer. 

5. Section 1536 of Revised Code does not modify section 1 of same Code.—Sec-~ 
tion 1536 of the Revised Code does not repeal or modify section 1 of 
the same code, upon the requirements necessary to make a ‘‘signa- 
ture” or ‘‘subscription,” when the party making it cannot write. 

6. Signature of party unable to write; what must be done to make legal. 
When a party cannot write his own name, he must make his “ mark ;” 
his name must be written near it, and ‘witnessed by a person who 
writes his own name as a witness, in order to make the signature com- 
plete and legal.”—Rev. Code, § 1535. 

7. Same; when conveyance of land by person unable to write is legally made. 
A conveyance of lands, so made and uttested by a second witness, or 
acknowledged, is a legal execution of the conveyance ; but when exe- 
cuted in any other manner, is not legaily ‘‘ made.” 


AppEAL from Chancery Court of Montgomery. 
Heard before Hon. N. W. Cocke. 
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The facts are sufficiently stated in the opinion. 


JEFFERSON F'aLKNER, for appellant. 
CUNNINGHAM & Graves, and WaLKER, Murpoy & WINTER, 
contra. 


[None of the briefs or arguments accompanying petitions 
for rehearing in this case came into the Reporter’s hands.] 


PETERS, J.—John O’Neal, on the 9th day of January, 
1861, by his deed of that date, executed in the county of 
Montgomery, in this State, conveyed to his wife, Mary 
O’Neal, and Catherine Calford, a certain lot or parcel of 
land in the town of Montgomery, in said State, for their 
sole and separate use forever. Afterwards, on the 10th 
day of July, 1866, said Mary O’Neal jointly with her hus- 
band, said John O’Neal, signed her name, by her mark, to 
a certain instrument in writing, purporting to be a mort- 
gage, which is made a part of complainants’ bill of com- 
plaint, and set forth as an exhibit tothe same. This instru- 
ment is also signed by John O'Neal, in his own hand wri- 
ting. There is no attesting witness or witnesses to these 
signatures thus made. But the execution of the instru- 
ment is acknowledged in due form before the judge of pro- 
bate of said county of Montgomery, both by the said John 
and the said Mary O’Neal. In the bill of complaint it is 
called a “ mortgage ;” and it purports to convey to Patrick 
Robinson the tract of land aforesaid by way of mortgage, 
in order to secure a debt of six hundred and twenty-five 
dollars, which said Mary O’Neal owed to him, and which 
was evidenced by a note for said amount falling due the 
first day of January, 1867, and is payable to said Patrick 
Robinson. Said note bears date 10th day of July, 1866, 
and is signed by said Mary, by her mark, and attested by 
two witnesses. This instrument, called a mortgage, gives 
to the said Robinson power to take possession of the land 
mentioned therein, “if default be made in the payment of 
said note at the time the same may fall due,” and “sell 
the same to the highest bidder, at public auction, for cash, 
at the court house door of the county of Montgomery and 
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State aforesaid, giving at least thirty days’ notice of said 
sale, by advertisement in some paper published in the town 
of Montgomery and county of Montgomery,” but “ all form- 
ality in the advertisement” is waived. 

On the 8th day of August, 1867, said Patrick Robinson, 
as complainant, filed his bill in chancery against said Mary 
O’Neal and said Catharine Calford, as defendants, in the 
chancery court of Montgomery county, in this State. At 
the filing of the bill, said John O’Neal, the husband of said 
Mary O’Neal, was dead. The bill alleges the conveyance 
by John O’Neal to Mary O’Neal, his wife, and Miss Cal- 
ford, of the lands mentioned in said deed of the 9th day of 
January, 1861, which is made a part of the bill as an ex- 
hibit. It also alleges the indebtedness of Mrs. O'Neal to 
said Robinson, as shown by her note executed on the 10th 
day of July, 1866, for six hundred and twenty-five dollars, 
and a default in its payment; also, the making of the 
instrument in writing, which bears date the first day of 
July, 1566, which is called a “ mortgage” in said bill. 
This instrument in writing is also made a part of the bill 
by exhibit. The parties defendant were said Mary O'Neal 
and said Catharine Calford, and;they were required “to an- 
swer as by law in such cases provided.” 

There was no note by the complainant at the bottom of 
the bill, in writing, as to the particular statements or inter- 
rogatories, by number, which complainant desired each 
defendant to answer, as required by the tenth rule of chan- 
cery practice, nor were there any interrogatories contained 
in the interrogating part of said bill, as required by the 
eleventh rule of chancery practice, prescribed by the Su- 
preme Court of this State. The bill prayed an account 
and a sale of the premises mentioned in said instrument in 
writing called a mortgage, in said bill, and for general 
relief. 

The defendants were duly served with process and 
brought into court. Mrs. O’Neal failed to answer, and 
judgment pro confesso was taken against her. Miss Cal- 
ford answered by her guardian ad litem properly appointed. 
She admits the conveyance of the lands mentioned in said 


John O’Neal’s deed to her mother, Mrs. O’Neal, and her- 
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self, and demands strict proof of all the allegations of the 
pill not admitted by her. 

The proof taken by complainant shows that said John 
O’Neal, the husband of said Mary O’Neal, was living at the 
execution of said instrument called a mortgage in the bill, 
and that it was executed and delivered as it appears in the 
exhibit to said bill; but it was not attested by any witnesses 
at all. This is the instrument dated the 10th day of July, 
1866, purporting to be a mortgage made by Mrs. O’Neal, 
conveying the lot of land therein named to said Patrick 
Robinson, to secure a debt of six hundred and twenty-five 
dollars owing to him from Mrs. O’Neal, and signed by her by 
her mark, and by her said husband. This instrument is 
acknowledged before the judge of probate of said county 
of Montgomery by said Mary and said John O’Neal. It 
was also proven by complainant that the said debt of six 
hundred and twenty-five dollars was Mrs. O’Neal’s own 
debt, and that said lands named in said instrument of the 
10th of July, 1866, could not be equitably divided without 
a sale thereof. 

Upon this state of the pleadings and proofs, the learned 
chancellor who presided at the hearing of this case in the 
court below decreed an account between complainant and 
Mrs. O’Neal, and a foreclosure of “the mortgage as to the 
one undivided half interest of Mary O’Neal in and to the 
property described therein.” 

Under this decree, the register sold the property named, 
at the “artesian basin” in the city of Montgomery, on the 
first Monday in November, 1867, and this sale was so re- 
ported to the court by the register, and confirmed. No 
objection seems to have been filed or made to the confirm- 
ation of the report. 7 

The defendant, Mrs. O’Neal, brings the case to this court 
by appeal, and assigns as error, that the court erred in not 
dismissing the bill for want of equity and for want of a 
note at the foot of the bill, and the decree in the case be- 
low. ‘T'hese are the only errors necessary to be noticed. 

Under the law bearing on the facts of this case, the de- 
cree of the court below ought not to be permitted to stand. 
There was no foot note to the bill, as is required by the 
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rule of practice prescribed by this court. Its omission can 
not be construed to mean less than a waiver on the part of 
the complainant of any answers at all by the defendants. 
The rule must have some effect, and this is about the least 
that can be given to it. Its omission, then, can not be re- 
garded as a mere formal defect, which is waived if not taken 
advantage of by objection in the court below. It seems that 
its'addition is necessary to complete the bill. The rule re- 
quires that “the complainant shall make a note in writing 
at the bottom of the bill, as to the particular statements or 
interrogatories, by number, which he desires the defend- 
ant to answer ; and the answer need not go beyond such 
requisition, except for such defendant’s own protection.” 
Chane. Rule 10, Rev. Code, p. 824, § 660. Now, this lan- 
guage is peremptory, and it must be obeyed, or the cause 
is not in a condition legally to pass beyond it. Then, a 
bill which does not contain this “note in writing at the 
bottom of the bill,” is not in condition for a decree pro 
confesso against a defendant who has failed to answer, so 
as to give such decree the force of a “decree pro confesso 
legally taken.” Under such circumstances, the failure to 
answer and decree pro confesso do not aid the proofs, 
These must be sufficient to sustain the chancellor’s decree 
without any reference to the presumed confessions of the 
defendant implied from the decree pro confesso. ‘The de- 
cree pro confesso on such a bill does not aid the proofs, 
The case must be fully made out without it—Rev. Code, 
§ 821, Rule 10; 2. § 3391. 

Here the testimony of the witnesses, without the confes- 
sions implied from the decree pro confesso against Mrs. 
O’Neal, does not show a mortgage properly executed so as 
to pass the title of a married woman to her separate estate 
during the life of her husband. There are no attesting 
witnesses to the execution of the instrument relied on as a 
mortgage. These are required to complete its execution. 
Code, § 1; Rev. Code, § i. On the day of the signing of 
the instrument called “a mortgage” in the bill, and so 
treated in the decree of the chancellor in the court below, 
Mrs. O’Neal was a married woman with a living husband, 
and the conveyance was an attempt to charge her separate 
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estate. This could only be done in the manner prescribed 
by the statue,—that is, it must be “conveyed” by the hus- 
band and wife “jointly, by instrument in writing, attested 
by two witnesses.”—Rev. Code, §§ 2371, 2372, 2373. Or, 
when she signs by her mark, attested by at least one wit- 
ness to her signature.—Code, $1. In construing this stat- 
ute, in the case of Warfield v. Ravesies and Wife, this court, 
upon a critical review of all the cases, have declared that, 
“we hold, that a married woman having an estate secured 
to her under the act of 1850, or under the Code, so long as 
her husband continues her trustee, cannot convey or charge 
her estate, unless she conform to the requirements of the 
statute.” —38 Ala. 524; 37 Ala. 375. We approve this 
construction. The formalities required by the Code mustbe 
all complied with, else the conveyance is without legal va- 
lidity ; it is inchoate and imperfect, and no right can be 
founded on it. Such is the instrument in this case; it is 
an abortive attempt to execute a mortgage. And neither 
a court of chancery nor this court have any power to give 
it validity. It cannot be used in any court of this State as 
evidence of a mortgage. To permit this would go to defeat 
the statute, and render one of its most important restric- 
tions of no avail. ‘The chancellor, in giving it the force of 
a mortgage in the court below, went beyond any legal effect 
which the law allows to be attributed to it. And in this 
particular the decree below is not sustained by sufficient 
evidence. This is apparent from the face of the record. 
Rev. Code, §$ 1, 8413, 1552. 

Again, Miss Calford, who is a half-orphaned female, and 
a minor under fourteen years of age, has a deep interest 
in this suit. She is the co-tenant, with her mother, of the 
land in controversy. She is also a co-defendant to the bill. 
Aud there is no proof against her, except the admissions 
of her mother, which are insufficient to establish the mort- 
gage.—Gres. Eq. Ev. 29, 50, 51. It is a question of very 
grave concern with her as to the person who may become 
co-tenant with herself in the possession of the land in liti- 
gation, after her mother may be ejected. Such co-tenant 
may be such as to render the possession untenable and 
worthless to her, and, under some circumstances, it may 
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amount to a moral and social dispossession. Therefore, it 
is but just to her that the proofs against her mother should 
be full and compiete. The mortgage being defectively exe- 
cuted, she could have demurred to the bill, or moved to 
dismiss for want of equity. And her guardian ad litem 
ought to have been vigilant to interpose and bring to the 
notice of the court every objection, both to the substance 
of the bill and the sufficiency of the proofs, which could 
have availed for his ward’s defense. ‘lhe pretended mort- 
gage was invalid, and the bill was clearly without equity if 
there was no mortgage; and there was none, unless the 
death of John O’Neal, the husband of Mrs. O’Neal, had 
the effect to give validity to that which was attempted to 
be executed in his life time. But this can not be so, be- 
cause the husband’s connection with his wife’s estate was 
cut off with his life. He could only ratify her acts, and 
give effect to them in the manner required by the statute, 
which gave him his connection with her estate and his very 
limited power over it. The ratification must come from 
her to be effectua]. The death of her husband restores her 
to full power over her estate as a feme sole, but it does not 
make good her illegal efforts to convey it before his death. 
If she has ratified and confirmed the imperfectly executed 
mortgage which was made in her husband’s life time, since 
his death, it must be alleged in the bill and supported by 
the proofs, to give it effect.—Rev. Code, $$ 1, 665, 23/3; 
2 Kent, 237, marg. 

The decree of the court below is, therefore, reversed and 
the cause is remanded with leave to the complainant to 
amend his bill in the court below, as he may be advised. 

The said Patrick Robinson, appellee, will pay the costs 
in this court, and the costs of the appeal in the court 
below. 


Note by Reporter.—The foregoing opinion was deliv- 
ered at the January term, 1870, and at a subsequent day 
of the term, appellee applied for a rehearing. The appli- 
cation was held under advisement until the July term, 
1870, when the following response was delivered by— 


PETERS, J.—This cause is brought before the court a 
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second time on an application for a rehearing. The ques- 
tion thus raised is an important one, in whatever aspect it 
may be considered. 

The property in controversy in this case is clearly the 
separate estate of a married woman held under the statute 
law of this State governing such property. It is a gift by 
the husband to the wife by deed executed on the 9th day 
of January, 1861, and to Catharine Calford, for their “sole 
and separate use forever.” This makes the property con- 
veyed a separate estate under the statute.—Revised Code, 
§ 2371; Pope v. Bibb, January term, 1869. The appellee 
so treats this estate in his bill.—Goree v. Walthall, Adm’r, 
January term, 1870. 

The whole law governing the statutory “separate estate 
of the wife” is contained in a single article of the Revised 
Code. It is complete as it is found there. This requires 
that this separate estate of the wife shall be conveyed by the 
husband and the wife jointly, by instrument in writing, at- 
tested by two witnesses.—Rev. Code, § 2373. The construc- 
tion uniformly put on this statute is, that this requirement 
can not be dispensed with; that is, that this is the only 
mode of conveying such estates. This is tantamount to the 
declaration that the deed would be ineffective and void 
without these prerequisites ; in fact, that it was no deed at 
all, until these requirements were complied with.— Warfield 
v. Ravesies and Wife, 33 Ala. 518, and cases there cited. 

Doubtless these precautions were imposed in order to 
make the security of the wife’s statutory separate estate as 
great as possible. The wife being, in a greater or less de- 
gree, in the power of the husband-—in potestate viri—both by 
the precepts of the church and the maxims of the law, it was 
intended to furnish her with the highest possible security 
against fraud and deception, and against that unfriendly 
domination of the husband over her and her estate which 
experience has long taught legislators and statesmen has 
oftenest proved detrimental to her estate, in spite of all her 
feeble resistance, as well as all her prayers and tears. 
And still, in some judicial minds who worship at the shrine 
of common law, she is regarded as the husband’s servant, 
and may be forced to do his bidding as a child or servant, 
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by moderate correction, and without the violation of “the 
old law.” And there are also still husbands who, clinging 
to the theories and privileges of the old law, think it not 
wrong to force or to wheedle a timid and modest woman 
into a complieance with their wishes. These are influences 
exceedingly difficult to check, and to control as the high- 
est justice requires. They ever stand battling and object- 
ing in the way of her rights, because hitherto there has 
been only “a doubt to support them.”—1 Bla. Com. 445, 
marg.; Stra. 1207. 

But at the present day our fundamental law has changed 
the institutions of this country from “the old law” to a 
new basis more in conformity with humanity and a purer 
sense of right. According to our constitution, “ All men 
are created equal;” and the word “man” iucludes persons 
of both sexes. Then, the wife is the peer and equal of 
the husband in all her great rights of life, liberty, and the 
pursuit of happiness.—Const. Ala. 1867, Art. 1, $1; Rev. 
Code, § 1; Const. U.S. XIV Amend.§ 1. And to protect 
her in these important rights, the statue under discussion 
was enacted. The mode of conveyance under this act is 
a part of its protective power. It leaves the wife the abso- 
lute owner of all the property that belongs to her, and pre- 
scribes certain formalities which are necessary to be used 
by her in parting with her title when she and her husband 
choose to pursue such a course. This provision excludes 
the use of any other way. It is the only way ; it is with- 
out proviso and without qualification, in the article of the 
Code which comprehends the whole law on the subject of 
the statutory separate property of the wife. It is full and 
compiete in itself. In such a case, it is the only rule. 
Smith Com. on Stat. p. 692, § 547. 

The Code excludes all laws not excepted out of it, of 
general character, which are not found in that compilation. 
It is not all one law. Its connection and separation into 
parts, titles, chapters, articles, and sections, is one of the 
instrumentalities by which it is to be construed.—Revised 
Code, § 10. All the sections upon the same subject matter 
are to be taken as one law, and construed together. Tneir 
location points out their connection, and the subject mat- 
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ter on which they form the rule-—Smith’s Com. on Stat. 
p. 751, § 637, et seq. 

The statutory separate estate of the wife is one thing, 
and conveyances by married women in general is another. 
Similarity is not likeness. “Statutes which are in pari 
materia, are those which relate to the same person or 
thing, or to the same class of persons or things. The 
word par must not, however, be confounded with the word 
similes.” It has been justly said that “an argument drawn 
from a mere similitude of words which are used in relation 
to a subject entirely different, would be a sophism too pal- 
pable to need serious reply.”—Smith’s Com. p. 751, § 636 ; 
Taney, C. J., in The Passenger Cases, 7 Howard, 122, 494. 
Therefore, it is illogical to make one section of the Code 
operate as a proviso on another section, upon quite a dif- 
ferent subject matter. Sections 1536, 1551 and 1552 of 
the Revised Code are not parts of the law for the convey- 
ance of the statutory separate estate of the wife, under 
the law governing such estates. These are general provi- 
sions, and refer specially to other conveyances, and not to 
the peculiar subject of the statutory separate estates of 
married women, which is, under its own head, sufficiently 
well regulated by law. These sections, then, were not in- 
tended to repeal section 2373, or to modify it, and should 
not be so construed.— Mobile & Ohio Railroad Co. v. The 
State, 29 Ala. 573. Section 1536 shows that it refers to 
the preceding section, and to acknowledgments “ herein- 
after provided for ;” that is, to sections 1535 and 1551 and 
1552. Neither of these refers to section 2373. Section 
1551 only regulates a certain class of things that may be 
owned by a wife, and section 1552 is a part of the same 
law, and they are not extended by position, or purpose, 
or policy, to the special rule contained in section 2373. 
This rule is an important provision for the protection of 
the wife’s statutory separate estate, which rests on the 
statute for its existence. There can be, and are, other 
separate estates belonging to married women, which do 
not need such protection, because their protection is found 
in the law by which they exist. It is to the conveyance of 
such estates as these latter that sections 1535, 1536, 1551 
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and 1552 refer, and not to the former, which can alone be 
conveyed under section 2373.—38 Ala. 518. 

A conveyance, then, under the act for the regulation of 
the statutory separate estates of wives, is not so far com- 
pleted as to allow of its acknowledgment and registration, 
until it is executed and attested as that law prescribes 
shall be done. There is a wide protective force in the 
presence of two attesting witnesses that is altogether taken 
away by a mere formal acknowledgment, which may be 
wholly the effect of a constraint against which the wife 
has no protection. This is the rule as to wills, and they 
would be insufficient, except in certain cases, without two 
attesting witnesses.—Revised Code, $1930; Miley v. Riley, 
36 Ala. 496. A married woman’s estate is the stronger for 
‘a like support. 

In this case, there was evidently a shyness in coming up 
to this test. All the instruments showing the contracts of 
the parties are carefully attested by two witnesses, until 
the proceeding comes to the conveyance of the wife’s 
homestead ; there this precaution is abandoned, and a bare 
acknowledgment is resorted to, in its stead. Just where 
the wife needed the presence of two attesting witnesses, 
one of whom, at least, might have been selected amongst 
her own intelligent friends, who could have aided her with 
proper advice, the two witnesses are altogether left out. I 
do not say this to cast any suspicion upon the honesty of 
this transaction. But the law is intended to provide for 
the protection of the wife. This would not be needed, 
unless she was presumed to be sometimes weak, ignorant, 
or overpowered. And where there is weakness, ignorance, 
or fearfulness, there will be dupes. And where there are 
dupes, there will always be found knaves to deceive and 
cheat them. It is in part against such dangers that this 
law is intended to provide. And to overturn section 2373 
of this law, by construction, would in effect be to repeal it. 
And thus would be lost one of its highest protective fea- 
tures. I cannot suppose that the legislature intended any 
such thing. This statute has always received this con- 
struction of this important requirement of its provisions. 
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To abandon it now is manifestly improper.— Warfield v. 
Ravesies and Wife, 38 Ala. 518; Pope v. Bibb, supra. 

In reply to this, it may be said that the original acts 
which have been digested into the Revised Code, imply a 
different purpose. Upon this subject we can not look be- 
yond the Revised Code for the law, except as to laws 
which have been subsequently enacted by the rightful 
authority of the rightful State. A State law is “only a 
rule created by the sovereign power of a State” of the 
Union, “ acting in its legislative capacity asa State” of the 
Union, under competent authority of the rightful and law- 
ful government of the State —Covley v. Wardens of Port 
of Phila. 14 How. 299, 318, Curtis, J., arguendo ; Jameson 
Conv. p. 347, § 370, cl. 2; Smith Com. on Stat. p. 236, et 
seg. All laws of this character found in the compilation 
called “the Revised Code of Alabama,” have been con- 
tinued in force as they are there found, as “laws of the 
Revised Code.”—Pamph. Acts 18638, p. 7, An Act to con- 
tinue in force certain laws. Beyond this, we are not author- 
ized to look for laws, save in excepted cases, except to the 
“Jaws and parts of laws” there found.——Rev. Code, § 10; 
Const. Ala. 1819, Art. VI, 20; Code, p. 43. 

Governed by these views, the rehearing is denied. The 
appellee will pay the costs of the application for rehearing. 


| Nore By Reportrer.— After the delivery of the foregoing 
response to appellee’s petition for a rehearing, he again 
petitioned the court for a rehearing. At the present term, 
the petition was responded to by—] 


PETERS, J.—The majority of the court hold that sec- 
tion 1552 of the Revised Code is not a mere registration 
act, but that it controls section 2373 of the same Code. 
These sections are in the following language : 

““$ 1552. Conveyances of a wife’s property, made in 
writing by the husband and wife jointly, and acknowledged 
before some officer authorized to take acknowledgments of 
conveyances, are as valid and adequate to pass the wife’s 
estate as if the same were attested by two witnesses.” 


“§ 2373. The property of the wife, or any part thereof, 
35 
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may be sold by the husband and wife, and conveyed by 

them jointly, by instrument of writing, attested by two 
| Witnesses,” 
It follows, from this construction of these statutes, that 
| where the wife makes her own signature to the conveyance, 
there is ne necessity of attesting witnesses, if she acknowl- 
edges the execution of the instrument, in a proper manner, 
before a proper oflicer.—Rev. Code, §§ 1542, 1548, 1551. 
The acknowledgment is in lieu of the two attesting wit- 
nesses, when the wife is able to write her own name and 
make her own signature to the instrument, and does so 
accordingly. 

But when she is not so able to write her own name and 
make her own signature to the conveyance, and only her 
name is written to the instrument with a mark, and she is 
a person who can not write, then her signature is not com- 
plete and perfected unless her “mark” is made by her, 
and “her name is written near it, and attested by a person 
who writes his own name as a witness.” —Rev. Code, § 1. 
Before the signature is completed in this way, the ‘ sub- 
scription” of her name is inchoate. The conveyance is 
not legally made. And an acknowledgment does not per- 
fect it. When the person can not write, there is no legal 
execution of the instrument until the “ mark ” is made, the 
name of the person making the subscription is written 
near it, and “witnessed by a person who writes his own 
name as a witness.” This is the precise language of the 
statute above quoted.—Rev. Code, $1, supra. If less force 
than this is given to it, it means nothing. This section of 
the Code is not contravened by section 1535, which is in 
these words, to-wit : 

“§ 1535. Conveyances for the alienation of lands must 
be written or printed on parchment or paper, and must be 
signed at their foot by the contracting party, or his agent 
having written authority; or if he is unable to sign his 
name, then his name must be written for him, with the 
words “his mark” written against the same, or over its 
the execution of such conveyance must be attested by one, 
or where the party can not write, by two witnesses, who 
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are able to write, and who must write their names as wit- 
nesses.” 

“§ 1536. The acknowledgment hereinafter provided for 
operates as a compliance with the requisitions of the pre- 
ceding section, upon the subject of witesses.”—Rev. Code, 
§ 1536, § 1552, supra. 

If, then, we confine this last named section solely to the 
section which precedes it, and this, it seems to me, is the 
only proper construction, it was not intended to operate 
upon section one or section 2373 of the Revised Code, be- 
cause the thing mentioned excludes the thing omitted.— 
Coke Litt. 210; Broom’s Maxims; 2 Parsons Contr. 28; 
5 Term, 21. Section 1535, then, does not repeal section 
one of the Revised Code. If both stand, section one shows 
how a signature must be made when the person can not 
write ; and section 1535 shows how a conveyance for the 
alienation of land must be executed. It must have one 
attesting witness, when the contracting party has signed 
his own name at its foot, or an acknowledgment in lieu of 
such witness. Or it must have two attesting wiinesses— 
one to complete the “ subscription,” and the other to attest 
tht complete making of the conveyance, or an acknowledg- 
ment in lieu of this latter witness.— Flowers v. Bitting, Jan. 
T. 1871; Grabill v. Barr, 5 Barr, 441; Asay v. Hoover, 
5 Barr, 36. This construction gives some validity to all 
the sections of the Code bearing on this important sub- 
ject. And in view of it, the mortgage in this case was not 
sufficiently “ made” to give it legal force as a conveyance 
entered into under the laws of this State, and entitle it to 
be acknowledged. 

It also admits of grave doubt, whether the instrument 
relied on as a mortgage may not fall under the influence of 
the decision in MWilkerson v. Cheatham, at the present term. 
The rehearing is denied, with costs. 
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BILLINGSLEA vs. GLENN, Pro. Am. 


[FINAL SETTLEMENT OF ADMINISTRATRIX IN PROBATE COURT. ] 


1. Dower, value of separate estate as affecting; when both must be estima- 
ted.—The dower of the widow vests in her on the death of her hus- 
band, and in determining to what extent her right to it is affected by 
her separate statutory estate, both the dower interest and the separate 
estate must be estimated at their respective values at the time of the 
death of the husband. 

2. Separate estate of wife; to what extent affects her dower, when less than 
dower.—-The separate estate of the widow, when less than her dower 
interest and distributive share, does not exclude her entirely, but pro- 
portionally, from her life interest in the real estate of her husband. 

3. Quarantine ; on what dependent.—The widow's quarantine depends on 
the fact, and not on the quantity of dower, and if her separate estate 
is less than her dower interest, she is entitled to her quarantine. 

4. Separate statutory estate; widow entitled to corpus of, with interest from 
death of husband.—The widow is entitled to the corpus of her separate 
estate received by her husband in money, with interest from the time 
of his death. 

5. Slaves ; administrator, when not chargeable with value of.—An adminis- 
tratrix is not chargeable with the value of slaves lost to the estate by 
their emancipation, because she did not sell them, when she might 
have done so, to pay debts. 

6. Same; what election distributees may exercise.—Where an administra- 
trix, without authority, employed the slaves of the deceased in the 
business they were engaged in at the time of his death, the distributees 
may elect to charge her with their hire, or with the profits realized, 
less the expenses, and when the election is made they must abide by it. 
But circumstances may require a modification of the principle in its 
application during the late war. 

7. Confederate money ; liability of administratrix for amount received from 
proceeds of sale of wood during the war.--Where an administratrix sold 
a large quantity of wood during the late war, for which she was con- 
strained to receive Confederate currency, which she invested in four 
per cent. Confederate bonds, her liability should depend upon the use 
she might have made of the currency with proper care and diligence. 

Overruled cases.--Glenn v. Glenn, 41 Ala. 517, and Steadman v. Steadman, 
41 Ala, 573, so far as they differ in principle from what is here decided, 
are overruled. 


AppEAL from Probate Court of Montgomery. 
Tried before Hon. Davip CaMPBELL. 
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Robert J. Glenn died intestate on the 4th day of May, 
1858, leaving a plantation and farming implements, &c., 
and a number of negro slaves, who were, at the time of 
the intestate’s death, worth $37,000. Appellant, the widow 
of deceased, and who has since intermarried with one Bil- 
lingslea, gave bond and duly qualified as administratrix, 
&c., on the 22d day of the same month. 

Upon the resignation of appellant, on her final settle- 
ment of her administration of said estate, Mary Glenn, 
one of the heirs of decedent, was represented by guardian 
ad litem, and objected to mary of the items of credit in 
the account, and moved to charge the administratrix for 
various sums, &c., when the following proceedings were 
had in the probate court: 

The appellant asked for, and was allowed, a credit on 
her final account for the sum of $5,000, with interest 
thereon from the death of intestate to the date of the ac- 
counting, as a debt due her from the estate, it being proved 
to the court that $5,000 in money had been received by 
intestate from the father of appellant, as her statutory 
separate estate. To this ruling and allowance the guardian 
ad litem duly excepted. 

* * % 

It was shown in evidence that the administratrix kept 
said estate together from the death of intestate to the date 
of her resignation, and kept the slaves of the estate under 
her control as administratrix, and empioyed them in mak- 
ing crops on the plantation (as had been done by intestate 
in his life-time,) up to the time the slaves were emancipa- 
ted by the United States armies; that all this was done 
without any order of court; that the administratrix sold 
the crops, and accounted for the proceeds in her annual 
settlements ; that the administrairix had never in fact re- 
ceceived payment for the aforesaid debt due her for her 
separate statutory estate; that there were suits pending 
both in favor of and against said administratrix for several. 
years ; that when she resigned and filed her account for 
final settlement, one suit in her favor and one against her 
were still pending, but that the amounts involved in all 

said suits were less than the value of said slaves by more 


* * * * 
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than the amount of the credit for her statutory separate 
estate; that from January, 1862, to the end of the war, 
there was no currency in circulation but Confederate 
money, and that if the slaves had been sold during that 
period for good money, they would not have sold for more 
than one-fourth of what they would have brought before 
the war ; that for this reason the administratrix was un- 
willing to sell them for Confederate money, which was at 
a discount in January, 1862, and continued steadily and 
rapidly to depreciate from thenceforth until the end of the 
war. 

Upon this evidence, the guardian ad litem moved to 
charge the administratrix with the value of the slaves; 
which motion the court refused, and the guardian ad litem 
duly excepted. 

The guardian ad litem then moved the court to charge 
the administratrix with so much of the value of said slaves 
as would equal the amount allowed the administratrix for 
her statutory separate estate; but the court overruled the 


motion, and the guardian ad litem duly excepted. 





It was further shown that said statutory separate estate 
was worth more than appellant’s dower interest in the lands 
and her distributive share of the personal property could 
be worth on a final division and distribution of the estate ; 
that the administratrix, while cultivating the lands with 
the negroes, as hereinbefore shown, employed an overseer, 
who lived on the plantation and superintended the same; 
that the administratrix had never rented out the dwelling 
house and appurtenances thereunto belonging ; that the 
same were so situated in reference to the plantation, as to 
be readily occupied without interfering with the planta- 
tion; that the administratrix had herself occupied said 
dwelling house during a portion of each year, and while 
not actually occupying the same, kept it under her control 
from intestate’s death up to the day of settlement, and 
had never leased or rented the dwelling house, &c., for the 
benefit of the estate. Two minor children of intestate 
lived in said house with the administratrix, but Mary 
Glenn, a minor, had never lived with the administratrix 
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since intestate’s death. It was further proved that the ad- 
ministratrix had not charged these children of intestate for 
board, and for this reason she insisted that she should not 
be charged for the occupation of said premises. Upon 
this proof, the said Mary Glenn, by her guardian ad litem, 
moved the court to charge the administratrix with the 
value of the use and occupation of said house for the 
whole of the time from intestate’s death to the day of her 
resignation. This motion the court refused, but charged 
the administratrix with the value of the use and occupa- 
tion of said premises for such time as she had actually 
used them. To all of which rulings the guardian ad litem 
duly excepted. And to the last ruling the administratrix 
also excepted. 

The administratrix had, at various times, cut wood from 
the lands of the intestate, and sold the same for the cur- 
rency then in circulation, for some of which she had ac- 
counted in her annual settlement. Between her last ac- 
counting and the final settlement, she had thus received 
$15,718. She always treated the funds thus derived as the 
property of the estate, keeping it separate from her own 
money. Ten thousand eight hundred dollars of this identi- 
cal money she invested in three per cent. certificates of the 
Confederate States, early in the year 1864. One of the 
certificates was made out in favor of the estate, and two in 
her individual name, but this happened through the care- 
lessness of her overseer, who mistook her directions when 
the money was funded. The administratrix, on the advice 
of her attorney, who had been advising her throughout the 
administration, made these investments in Confederate cer- 
tificates, as the best that could be done, as such certificates 
were receivable in payment of taxes assessed by the State 
and Confederate governments. All the action of the admin- 
istratrix as to selling wood and investing the money de- 
rived therefrom in Confederate bonds, was done without 
any order of court. The minor, Mary Glenn, then moved 
the court to strike out all the items of credit claimed for 
the investment in Confederate bonds. The court refused 
this motion, and allowed the credit ; to all of which rulings, 
&c., an exception was duly taken. 

% * ¥ * 


* * * 
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-The minor, Mary Glenn, by her guardian ad litem, then 
offered to prove the value of the hire of the slaves for each 
year from the time of intestate’s death up to emancipation, 
in order that said Mary might make an election between 
the hire of the slaves and the proceeds of the crops. The 
court refused to allow this proof to be made, and an excep- 
tion was duly reserved to the ruling of the court. 

* * * * * * * 

The court charged the administratrix with the value 
of the $15,713 of Confederate money received for wood, 
less the credits allowed for the investment in Confederate 
bonds, &c., and the administratrix duly excepted. 

* * * % - * * 

It was agreed in the bill of exceptions that both parties 
might assign errors on the record; and the said adminis- 
tratrix now brings the case here by appeal, and each party 
now assigns in this court as error the rulings of the court, 
to which they reserved exceptions. 


Exmore & Gunter, for appellant. 
GoLpTuwalteE, Rick & SemMpLe, and Firzpatrick & Wi1- 
LIAMSON, contra. 


[The briefs did not come into Reporter’s hands. | 


B. F. SAFFOLD, J.—On the final settlement of her 
administration of the estate of Robert T. Glenn, deceased, 
by the appellant, his widow, the following questions arose : 
1st, Whether the administratrix should be allowed a credit 
for the amount of her separate statutory estate received 
by her husband in money, with interest from his death ; 
zd, Whether she should be charged with the value of the 
slaves belonging to the estate, because she had not sold 
them to pay her debts, but had employed them on the 
plentation without authority, until their emancipation in 
1865. Or, if not with the entire value, with so much as 
would be equivalent to her separate estate as claimed by 
her. 3d, Whether she should be charged for the use and 
occupation of the dwelling house and appurtenances, from 
the death of her husband to the time of her resignation, 
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or during the time she actually occupied it, because her 
separate estate was worth more than her dower interest 
and distributive share would be on a final division and dis- 
tribution of the estate. The dwelling house was on the 
plantation, but so situated that it could be used without 
interference with it. She had occupied the house a por- 
tion of the time, with two of her three minor children. 
4th, Whether she should be charged with certain certifi- 
cates of deposit entitling her to receive four per cent. Con- 
federate bonds, because she had obtained them with Con- 
federate currency derived from wood cut by her off the 
plantation and sold. The greater portion of these certifi- 
cates were taken in her own name, but it is admitted that 
the funds so invested belonged to the estate. 5th, Whether 
the distributees might elect to charge her with the hire of 
the slaves, instead of the proceeds of the crops. 

Mrs. Billingslea became entitled to her dower interest 
immediately on the death of her husband, unless she was 
excluded by ber separate estate.—1 Scrib. Dow. 618; Boyd 
v. Harrison, 36 Ala. 533.; Rev. Code, § 2380. Her sepa- 
rate estate also became hers exclusively the moment it was 
freed from the marital restrictions. Her right to a dis- 
tributive share of her husband’s personal property attached 
on the same event, but it was not enforceable until the 
debts could be ascertained, and might be diminished by 
them, or entirely divested by the insolvency of the estate. 
As her dower was a higher and more absolute,interest, she 
had the right, as soon as practicable after the death of her 
husband, to have her separate estate and her dower inter- 
est estimated at their respective values when she became 
entitled to them. 

Section 2331 of the Revised Code provides that if the 
separate estate be less than the dower and distributive 
share, so much shall be allowed as will make it equal. 
Does this mean that her separate estate shall deprive the 
widow of her life estate in a portion of the lands of her 
husband, and compel her to take the equivalent? The stat- 
ute does not say so, nor is such an interpretation impera- 
tive. On the contrary, if she cannot have her life estate 
in the full proportion of the lands, she may take it in less, 





























546 FORTY-FIFTH ALABAMA. 











Billingslea v. Glenn, pro, ami. 





and if the heir insists on it, perhaps, mustdo so. Because 
she can not have a thousand acres for life, may she not 
have five hundred? The common law regards a life estate 
in lands as superior to an absolute estate in personal prop- 
erty, and favors dower. The statute prescribing an equiv- 
alent under certain circumstances is in restraint of dower, 
and should be strictly construed. 

Whether Mrs. Billingslea was entitled to retain the dwell- 
ing house and appurtenances free of rent, must depend 
upon whether her separate estate by its value excluded her 
from dower. If it did not, she was so entitled. because the 
quarantine privilege depends upon the fact of dower, and 
not upon its amount, 

She was entitled to the corpus of her separate estate re- 
ceived by her husband in money, with interest from the 
death of her husband. 

In determining whether she was entitled to dower, the 
value of her dower interest and of her separate estate at 
the time of her husband’s death, must be ascertained. 

The proposition to charge the administratrix with the 
value of the slaves, because she did not sell them when she 
might have done so, and pay the debts of the estate, can 
not be maintained. Such liability can-only be incurred by 
some negligence or misconduct which would amount to a 
devastavit. This part of the estate was so invested at the 
time she assumed the administration. There was no evi- 
dence of want of reasonable care and diligence, nor of any 
necessity for a sale before the late war. After that com- 
menced, it was exceedingly questionable what course would 
be the best. Besides, we cannot hold that she was obliged 
to apply to the courts then existing for authority in the 
matter. She was compelled, from the necessity of the 
case, to exercise her best judgment.—Jlarrison v. Mock, 
10 Ala. 185; Houston v. DeLoach, 43 Ala. 364. 

In McCreelis’ Dist’'rs v. Hinkle, Adm’r, 17 Ala. 459, it was 
held that if an administrator without authority should con- 
tinue to employ the slaves of the deceased in the business 
in which they were engaged at the time of the intestate’s 
death, and in so doing incurs expenses, the distributees 
may elect to take the use or hire of the slaves, or the profits 
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realized by the administrator ; they cannot do both. If they 
elect to charge the administrator with hire they abandon 
all claim to the profits ; but if they claim the profits, they 
must take them cum onere. Under this authority, we de- 
cide that the distributees may elect to claim the hire of the 
slaves, or the profits realized by the administratrix ; and 
having once selected, they must abide by it. But this 
principle may require some modification in its application 
during the war. To hire the slaves was the most apparent 
duty. But if, for any cause shown, an undue risk would 
have been incurred by so doing, or any decided advantage 
would have been derived by retaining them on the planta- 
tion, or for any reason a prudent and efficient person would 
have pursued the one course or the other, the administra- 
trix ought to have the benefit of those trying circumstances 
which confounded wisdom. 

As to the item respecting the wood and the Confederate 
bonds, no influence should be given to any want of sanc- 
tion of the probate court to the funding in Confederate 
securities. If the administratrix sold wood taken from the 
plantation by the labor of the slaves, with any profit to 
herself or to the estate, for which she has not accounted, 
she is liable to account. If she received payment for it in 
Confederate currency, because it was the best she could 
obtain, and it perished on her hands without negligence or 
default on her part, she should not be held responsible. 
This is on the supposition that she is proceeded against 
for profits realized.— Houston v. Deloach, 43 Ala. 364. 

This opinion is not in accord with the judgment of this 
court, when the case was here before under the title of 
Glenn v. Glenn, 41 Ala. 571, or with that in Steadman v. 
Steadman, 41 Ala. 473. The principles announced in them 
have not as yet affected to any considerable extent the 
interests of the people. They were the conclusions of a 
majority only of the court, from which the Chief Justice 
dissented in a most clear and conclusive argument. We 
are constrained to overrule them so far as they differ from 
the decision in this case. 

The transcript is insufficient to enable us to determine 
more precisely than we have done the assiguments of 
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error, but perhaps enough has been said to direct the fur. 
ther action of the probate court. 
The decree is reversed, and the cause remanded. 





COLLINS vs. JOHNSON. 


[ACTION OF EJECTMENT. ] 


1. Decedent, lands of, sold in 1842 ; when order of sale can not be collaterally 
attacked.—The sale of the lands of a person dying intestate in this 
State, made under order of the orphans’ court, granted for that pur- 
pose in 1842, can not be collaterally impeached for mere irregularities 
which could be corrected on appeal or writ of error and reversal, if the 
proceedings show a petition by the administrator, the service of notice 
on the persons interested, an order for the sale, a sale under it, a full 
payment of the price by the purchaser, and a conveyance ordered by 
the court to be made to such purchaser. 

2. Same.—After the lapse of twenty years, such a sale cannot be set aside 
as void, on account of irregularities, however great they may be. 

3. Same.—Such a sale can only be avoided by a direct proceeding in error, 
upon writ of error or appeal ; and this can not be done after the lapse of 
twenty years from the confirmation of such sale, or the order of the 
court directing the conveyance to be made to the purchaser, 


Apprat from Circuit Court of Barbour. 
Tried before Hon. J. McCatrepv WILEY. 


THE points decided are sufficientiy stated in the opinion. 


Warts & Troy, for appellant. 
Rice, SEMPLE & GoLpruwaltE, contra. 


[The briefs did not not come into Reporter’s hands. ] 


PETERS, J.—This is an action of ejectment, commenced 
by Collins against Johnson, on the 5th day of October, 
1867, in the circuit Court of Barbour county, in this State. 
The defense was interposed under “a plea of not guilty.” 
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The facts necessary to be noticed in this opinion are 
these: On the 28th day of December, 1840, the adminis- 
trators of the estate of Stephen Johnson, deceased, filed 
their petition in the orphans’ court of Barbour county, for 
an order of sale of certain lands, named in said petition, 
belonging to the estate of said deceased, for division 
amongst the heirs of said deceased. ‘This order was 
granted by said court on the fourth Monday of March, 
1841, and commissioners were then appointed to sell said 
lands, as required by law. ‘Lhe lands were sold under 
this order, and purchased by appellant, Collins, who is 
the plaintiff beiow. The sale was made on the 26th day 
of February, 1842, and the purchase-money paid, as re- 
cited in the deed. 

The proceedings in the orphans’ court, up to the sale, 
seem to have been regular. The petition was for an order 
for sale for division amongst the heirs of the deceased, be- 
cause said lands cou!d not be equally and equitably divided 
amongst said heirs, without such sale. All the parties 
in interest were properly brought into court. The sale 
first made under this order was not approved by the court, 
when the commissioners first appointed refused to act fur- 
ther in the matter, and others were appointed. These lat- 
ter sold the lands and reported their sale to the said or- 
phans’ court, and on the 28th day of February, 1842, said 
sale was confirmed by an order of said court, by directing 
said commissioners to “convey the estate so sold to the 
respective purchasers.” No deed seems to have been 
made under this order by said commissioners until the 4th 
day of June, 1849, when a deed was made and signed by 
two of the commissiouers. These facts appeared from the 
record of the proceedings in the orphans’ court, and the 
deed executed by the commissioners, as above said. After 
the introduction of this testimony by the plaintiff below, he 
proved by parol that the lands sued for were the same pur- 
chased by him at said sale, and that he had paid the whole 
purchase-money therefor, as shown in said deed. There 
was much other testimony in the cause on the trial, which 
it is not necessary to notice in this opinion. 

After the testimony on both sides was closed, the defend- 
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ant below moved the court to exclude “the deed intro. 
duced by the plaintiff, and all the documentary evidence 
from the county court, for the reason that the sale made 
by the commissioners was void ; and for the further reason 
that the commissioners made a sale of the lands which was 
not confirmed, and that the court appointed other commis- 
sioners to make sale; which appointment defendant says 
was void.” There were other reasons also given for the 
invalidity of said sale, which grew out of the irregular man- 
ner in which it had been conducted. The court sustained 
the motion to exclude, and the plaintiff below excepted, 
and now brings the case to this court, and among others, 
this ruling of the court below for error. 

The learned judge who presided on the trial in the court 
below, erred in excluding the deed and the record of the 
proceedings in the orphan’s court, for the reasons assigned 
in the bill of exceptions; that is, because the deed was void, 
and because the sale was void. The sale was not void, nor 
was the deed void, however irregular they may have been, 
if enough appeared from the record to show that the juris- 
diction of the court had attached, and that the land or- 
dered to be sold was that which was sold; that the plaintiff 
below was the purchaser, that the price had been paid, 
and that a deed had been ordered by the court to be made 
to the purchaser. All this appears to have been done, 
though in a way somewhat irregular. But such irregulari- 
ties cannot be objected to in this proceeding. They can 
only be reached by a direct proceeding, on writ of error 
or appeal from the final decree on the application for the 
sale, and its confirmation, in the orphan’s court. And too 
great a length of time since the sale and its confirmation 
has now intervened, to permit any inquiry into the regu- 
larity of these orders. Above twenty years having inter- 
vened since the sale and making of the deed, they can not 
be now attacked and set aside for mere irregularities. 
Cox v. Davis, 17 Ala. 714; Doe, d. Saltonstall and Wife v. 
Riley & Dawson, 28 Ala. 164; Fields’ Heirs v. Goldsby, 
28 Ala. 218; Matheson’s Heirs v. Hearin, 29 Ala. 210; King 
v. Kent's Heirs, 29 Ala. 549; Wallace v. Hall’s Heirs, 19 Ala. 
367; Wyatt's Adm’r v. Scott, 33 Ala. 313; Worley’s Adm’r 
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y. High’s Adn’r, 40 Ala. 171, 176; and Austin v. Jordan 
35 Ala. 642. 

As the other questions mooted in the assignment of 
errors may not again arise on a new trial, further notice of 
them is omitted. 

The judgment of the court below is reversed, and the 
cause remanded for a new trial. 


[Nore sy Reprortrr.—The appellee petitioned for a re- 
hearing in this case, in which the foregoing opinion was 
delivered at a former term of the court. The argument in 
support of the petition did not come into the Reporter’s 
hands. The following response was made to the petition 
at the present term :] 


PETERS, J.—The application for a rehearing in this 
case is based upon the ground that the sale by order of 
the court of probate is void. This is assumed to be- so, 
because it is alleged that the petition for the order of sale 
“does not show that the lands are in the State of Alabama. 
It only states the numbers of the land by section, town- 
ship and range.” 

The petition for the order of sale is not set out in the 
transcript of the record of the proceedings in the court of 
probate, but the order showing that the application was 
made, and fixing a day for the hearing of the petition, is set 
out in the record ; and this fails to show where the land lies» 
except by the number of the section, township and range’ 
But the order for the sale itself does show that the land 
ordered to be sold laid in the county of Barbour, in this 
State. This latter order also shows that all the necessary 
jurisdictional facts were proven on the hearing, and con- 
sidered by the court on the rendition of its final judgment. 
The sale was made in 1842, the purchase-money was paid, 
the sale confirmed, and a deed made to the purchaser. 
The action in this case was not brought until 1867. This 
was above twenty-five years after the sale. The defect 
complained of was amendable, and to permit it to avoid 
the sale after so long a delay would be indeed “converting 
a court of justice into a snare.”—King v. Kent’s Heirs, 19 
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Ala. 542, 553; Satcher v. Satcher, 41 Ala. 26, 39. To avoid 
this, and to support an order of the court of probate for 
the sale of lands for distribution, after a lapse of twenty 
years, if the order is otherwise regular, it will be presumed, 
when the order is collaterally attacked, that there was a 
sufficient petition to support it. 

The rehearing is therefore denied, with costs. 








CAWLFIELD et at. vs. BROWN. 


[FINAL SETTLEMENT OF EXECUTOR IN PROBATE COURT, AND ORDER OF DISTRI- 
BUTION OF DECEDEN1’S ESTATE. ] 


1. Appeal under section 2246 of Revised Code; what day must be excluded 
in estimating time for.—-The day on which a decree of the probate court 
was rendered must be excluded in estimating the twenty days time 
allowed for an appeal under section 2246 of the Revised Code. 

2. Decree of probate court; what such final decree as is governed by section 
3485 of the Revised Code.—An appeal from the decree of distribution 
by the probate court on the final settlement of an executor, &c., may be 
taken within the time prescribed by section 3485 of the Revised Code. 

3. Legatees; when can not be required to account for advancements. —The 
legatees under a will can not be required to account for advancements 
upon a distribution of the estate, unless it is so required by the will. 

4. Same; what executor may retain out of legacies.—The executor may ree 
tain out of each legacy the sums paid out by him to each legate- 
respectively, but in ascertaining such payments he can not combine 
with them the amount of the advancements made in the life-time of 
the testator. 


APppEAL from Probate Court of Jackson. 
Tried before Hon. Davip Tarte. 


THE opinion contains the facts material to the points 
decided. 


Watker & BrickeE 1, for appellants. 
No counsel for appellee. 
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PETERS, J.—The record shows that the appeal in this 
ease is taken from a decree made on the final settlement 
of the accounts of the appellee, Brown, as the executor of 
the will of Mrs. Eliza Cox. Under the authority of the 
will and letters testamentary, regularly granted to him, 
Brown administered the estate of his testatrix until he re- 
signed his trust as executor. On his final settlement he 
made distribution of the estate in his hands to those per- 
sons entitled to the same, and was discharged. The decree 
of the court of probate shows the final settlement, the 
distribution, and the discharge of the executor, Brown. 
This decree was rendered on the 22d day of September, 
1869, and the bond for the appeal was given on the 11th 
day of October next following. 

A motion is now made to dismiss the appeal from this 
court, because it was not taken within the time limited by 
law. And it is insisted that the appeal should have been 
taken “within twenty days from the time of rendering the 
same. —Revised Code, § 2246. In estimating the time in 
such a case, the day of the rendition of the decree should 
be excluded. This will leave but nineteen days from the 
date of the decree to the taking the appeal.—Rev. Code, 
§14; Bigelow v. Willson, 1 Pick. 485. This brings the ap- 
peal within the shortest time. 

But, besides, this is certainly a final judgment in the 
largest sense. It ends the suit and concludes the whole 
matter in controversy as to the executor, Brown, and the 
legatees, so far as they have any claim on him. This 
brings it into that category of cases included under section 
3845 of the Revised Code. 

The motion to dismiss is therefore overruled, at the costs 
of the appellees. 

The decree of distribution on the final settlement of the 
executorship of Brown treats the estate of Mrs. Cox as an 
intestacy, in compelling the legatees to account for ad- 
vancements, when this was not required by the will. After 
the debts of the estate are paid, the will is the law of the 
distribution of the estate among the legatees. Here, the 
testamentary disposition includes the whole estate, and 
this ee to be equally divided amongst certain 
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named persons. This direction the court should have fol- 
lowed in its decree. But it appears on the face of the 
record that this was not done, and that certain of the lega- 
tees were required to account for advancements. This 
was error. 

The return of advancements upon the distribution of an 
estate in the probate court is only required when there is 
no will. The law is in these words: 

“ Any estate, real or personal, which has been given by 
any intestate in his life time, as an advancement to any 
child or other lineal descendant, must be considered as a 
part of the estate, so far as regards the division and distri- 
bution thereof amongst his children or their descendants, 
and must be taken by such child or descendants toward 
his share of the estate of the deceased.”—Revised Code, 
§ 1898. 

Without the aid of this statute, the decree of the pro- 
bate court cannot be sustained. And this statute has 
heretofore been held to refer alone to estates not disposed 
of by will. Where there is a will, as in this instances, it 
does not apply.—Greene’s Executor v. Speer and Wife, 
37 Ala. 532. ; 

The court also erred in its decrees in ascertaining the 
balance of over-payments, if any, to certain of the legatees, 
by combining the advancements with the sums paid by the 
executor to such legatees. The executor could retain in 
his hands, on his final settlement, such sums as had been 
properly paid by him to the respective distributees, out of 
such distributees’ individual shares; but no judgment 
could be rendered for the excess of payment in favor of the 
succeeding administrator de bonis non.— Kirksey v. Kirksey, 
41 Ala. 126; Bates v. Vary, 40 Ala. 421; Teatv. Lee, Adm’r, 
5 Smith Cond. R. 359; 8 Port. 507. The safer course 
would be to require refunding bonds, when the legacies are 
paid before the final settlement.—Rev. Code, $$ 2093-2102. 

Upon a proper disclosure of facts on the face of the 
record, the decree of the probate court might be reversed 
and corrected here, but this cannot be done without a more 
precise statement of the values of the advancements de- 
ducted, and the sums paid by the executor to certain of 
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the legatees, than appears in the transcript.—Rev. Code, 
§ 2274. 


Let the judgment of the court below be reversed, and 


the cause remanded. 





MOTLEY et at, vs. MOTLEY. 


[BILL IN EQUITY TO SET ASIDE A RECEIPT AND DISCHARGE GIVEN BY THE WARD 


tO) 


3. 


TO HIS GUARDIAN, ON THE GROUND OF FRAUD, AND TO COMPEL GUARDIAN 
AND SURETIES TO ACCOUNT WITH THE W ARD. ] 


. Guardian and ward, composition of debt between; when will not be set 


aside. —Where all the facts of ‘*compromise” between a ward and his 
insolvent guardian, entcred into after the ward has become of age, in 
reference to the guardian’s liability to the ward, are capable of being 
equally well known to both parties, a receipt in writing given by 
the ward to the guardian, which is in these words: ‘* Received of 
T. J. Motley the sum of eight hundred dollars as a compromise and 
payment in full for all claims against him as guardian ;” (and which 
seems to be fair, as between the guardian and ward alone, without 
reference to the sureties on the guardian’s bond,) will not be set aside 
and declared void in chancery, so as to enable the ward to reach the 
sureties on the guardian’s bond, by a settlement in the probate court, 
because the ward failed to know or to inform himself that such sureties 
were not dead or worthless when the receipt was executed and delivered 
to the guardian, when the ward has had from seven to eight years to 
inform himself of all his rights, since he attained his majority. 


. Same; inadequacy of consideration as affecting.—In such a case, mere 


inadequacy of consideration is of no consequence, if the receipt has 
been given and accepted in good faith.—Rev. Code, §§ 2686, 2687. 
Same ; whatis discharge of sureties as wellas of gquardian.—Such a receipt 
is a full discharge of all the parties on the guardian’s bond, and may 
be pleaded in bar of any decree in the probate court against the guard- 
ian on his final settlement. 


ArrEAL from Chancery Court of Autauga. 
Heard before Hon. W. Lb. Woops. 


Tue facts upon which the decision is based are suffi- 


ciently stated in the opinion. 
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Watts & Troy, and Gotprawalre, Rick & Sremp.y, for 
appellant. 
G. A. NorTHINGTON, contra. 


. [The briefs did not come into the Reporter’s hands.] 


PETERS, J.—This is a suit in chancery by a ward 
against his guardian and the sureties on the guardian’s 
bond, to set aside a receipt and discharge given by the 
ward to his guardian after he became of age, upon the 
ground of fraud. 

The answers of the defendants deny all the allegations 
of fraud, and demur to the bill for want of equity. The 
cause was heard upon the bill, exhibits, answers and proof 
in the court below. The demurrers were overruled, the 
receipt and discharge were set aside, and the guardian was 
ordered and decreed to account with his ward for the es- 
tate of the ward that had come into his hands. From this 
decree the guardian and his sureties appeal to this court, 
and assign the decree of the court below as error. 

The bill alleges that Thomas J. Motley was appointed 
guardian of his brother, Robert Motley, by the probate 
court of Autauga county, in this State, on December 21, 
1857 ; that he accepted the appointment, gave bond, and 
undertook the discharge of the duties of guardian under 
it, until the ward became of age, in September, 1861. It 
is also alleged that the estate of the ward which came into 
the possession of the guardian, or for which he was liable 
to account, was worth, at the filing of the bill, about nine 
thousand dollars. All the property of the ward was de- 
rived directly or indirectly from his father’s estate, which 
was administered by the ward’s mother, in the said county 
of Autauga. The father died in 1846, and left a will, with 
his widow as his executrix, who made final settlement of 
her executorship on May 24,1859. The guardian returned 
an inventory of the property of the ward received by him. 
This was done on March 10, 1858. After this, there were 
no other inventories returned by him, and no annual or 
other settlements of his ward’s estate were made by him. 
After the return of this inventory, the ward obtained a 
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judgment against his mother, as the executrix of. his 
father’s will, on May 24, 1859, for $1,806 02. At that time 
the mother was solvent, and this judgment might have 
been collected, but no effort was ever made todoso. This 
judgment was of record in the probate court of Autauga 
county aforesaid. It also appears that the ward was also 
entitled to the sum of $2,126 50 on a division of notes for 
lands sold in 1857. This was also a matter of record in 
the court of probate in said county of Autauga. Besides 
these items, it is also alleged that the ward was entitled to 
some hire of slaves and some rent of lands, and that these 
demands were based upon matters of record in said pro- 
bate court. It is further shown, that on the 12th day of 
July, 1869, between eight and nine years after the ward 
became of age, he and his guardian made a “compromise” 
of the claims in favor of the ward, when the latter execu- 
ted and delivered to the former an instrument in writing, 
which is in the following language, to-wit : 


“ SneLpy County, July 12th, 1869. 
Received of T. J. Motley the sum of ($800 00) eight 
hundred dollars, as a compromise and payment in full for 
all claims against him as guardian. 
Robert MOTLey. 
Witness: P. H. Whetstone.” 


There can be no doubt that this instrument, if it was 
made in good faith, and procured without fraud by the 
party in whose favor it was executed, is valid, and must be 
enforced according to the intention of the parties to it. 
The instrument explains its own meaning. It was, then, a 
“compromise and payment in full of all claims” in favor 
of the ward against the guardian. Such an instrument 
falls within the provision of the Code, which is in these 
words: “All receipts, releases and discharges, in writing, 
whether of a debt of record or a contract under seal or 
otherwise, must have effect according to the intention of 
the parties to the same.” “All settlements, in writing, 
made in good faith for the composition of debts, must be 
taken as evidence, and held to operate according to the 
intention of the parties, though no release under seal is 
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given, and no new consideration has passed.”’—Rev. Code, 
§$ 2686, 2687. 

This was a release of “all claims” in favor of the ward 
against his guardian. This language is as broad as it can 
be made.—Coke Litt. 291, b. Such an instrument can not 
be altered by parol proof. It must stand upon the writing 
alone.—Hart v. Freeman, 42 Ala. 567, 570. 

This was, then, not a sale in which the adequacy or in- 
adequacy of the price could be looked to as a badge of 
fraud, or its absence. It was a receipt and settlement in 
writing for the composition or compromise of certain pre- 
existing liabilities, about which both the parties had ample 
opportunities to learn all the facts. The usual purpose in 
such a case is to forego the rigid legal rights of the par- 
ties, and to accept, in lieu of those, something else, or some- 
thing less than the thing itself is nominally worth. It is 
a composition, not a sale, or a full payment. In sucha 
transaction, good faith is the ruling element. The consid- 
eration may be great, or small, or merely nominal, as the 
parties choose to make it.—Airby v. Taylor, 6 John. ch. 
242,247; Billingslea v. Ware, 32 Ala. 415,419. The statute 
gives the receipt the force of adefeasance at common law 
which was of a technical character and required to be 
under seal and executed at the same time with the instru- 
ment creating the obligation.— Powe v. Forrest, 2 Saund. 
48, case No. 6; Freeman v. Baldwin, 13 Ala. 246. 

Then, were the allegations of fraud in the bill, so far as 
they are admitted or sustained by proof, sufficient to show 
bad faith on the part of the guardian in this instance? I 
think not. ‘The transaction was between brothers. It was 
an affair of long standing. It had been a subject of con- 
versation between the brothers once at least, if not oftener, 
before its final settlement. The ward was a man of mature 
age, between twenty-seven and twenty-eight years old 
when he executed the receipt. There is no pretense or 
allegation that he was not at that time a person of sound 
sense, or capable of attending to his own affairs, or that he 
was in any degree under the control or domination of his 
older brother, who had been his guardian. One of the 
debts constituting a considerable portion of the ward’s es- 
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tate, was a debt due from the ward’s mother. And another 
was one on which the guardian himself had been the surety 
for its payment. Both these debts had been lost by the 
insolvency of the parties, occasioned by the results of the 
late war. It does not appear that the guardian had used 
any of the ward’s estate for his own profit. It was quite 
as much the misfortune of the guardian as it was his fault 
that the ward’s property under his control had been lost. 
And, as between the brothers themselves, without looking 
beyond, to the sureties on the guardian’s bond, the compo- 
sition was a fair one. It was quite as much, and possibly 
more, than the guardian, without assistance, was able to 
pay. And this was well known to the ward. 

Besides this, the principal items of the ward’s estate 
were matters of record in the probate court of Autauga 
county, where he had formerly resided, and which were easily 
accessible to him. This had been the case for above eight 
years after he had attained his majority. He had also en- 
gaged the services of an attorney to examine into his claims 
against his guardian for him, some five or six months be- 
fore the execution of the foregoing receipt. It does not 
appear that the guardian interposed any obstacle or hin- 
drance to such examination, or that he was in any way 
opposed to it. It also appears that on one occasion the 
ward was willing to release his brother for a sum not larger 
than that finally accepted, but the brother was unable to 
pay it. 

Under such a state of facts as this the receipt was exe- 
cuted. 

It is now insisted that this receipt ought to be declared 
void, because it was fraudulentiy obtained ; that is, ob- 
tained in bad faith. 

To support this proposition, it is alleged that the guard- 
ian did not, at any time, render his ward any account, or 
make known to him the condition of his estate, or render 
him any account of receipts and disbursements as his said 
guardian; and that at the time said receipt was executed, 
the ward was entirely ignorant of the amount and condi- 
tion of the assets held by his late guardian, and that he 
signed said receipt in ignorance of his rights. 
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These allegations are exceedingly loose. ‘They may all 
be true, and yet not be the fault of the guardian. The 
ward’s ignorance might have been due to his own gross 
negligence, and not in any wise to the connivance of the 
guardian. If he chose to act upon insufficient information 
when better was within his reach, it is hisown fault. This 
does not show bad faith in the guardian. He was not 
asked to furnish accounts of receipts and disbursements, 
and it does not appear that he refused any information 
that was requested of him. His opinion of the amount of 
his liability was easily corrected, if the ward did not feel 
content to act uponit. It seems that he was willing to 
admit more even than the ward was willing to exact. In 
the seventeenth paragraph of the bill, the ward shows that 
the guardian admitted that he owed him “sixteen hun- 
dred dollars,” and “appealed” to him “to take eight 
hundred dollars in full satisfaction of the same, alleging 
that he was insolvent, and that one of his securities was 
dead, and the others were worthless, and that orator 
(ward) would have to look to him (guardian) alone for pay- 
ment.” Upon this statement, the compromise was made, 
and the receipt was given. This shows that the compro- 
mise with the brother, who was the guardian, so far as he 
was individually concerned, was satisfactory at the sum 
of eight hundred dollars, whatever might have been the 
amount of his liabilities. But it is alleged that the repre- 
sentation in reference to the sureties was not true; that 
one of them at least was a man ot wealth, and able to re- 
spond to the whole amount of the penalty of the guardian’s 
bond, which was thirty thousand dollars. When this was 
discovered, the ward became unwilling to abide by the pur- 
pose of the receipt. 

The above obligation in reference to the sureties on the 
guardian’s bond is overturned both by the answers and the 
proofs on the part of the defendants below. The cause 
stands, then, as though it were stricken from the bill. If 
this allegation were stricken from the bill, it clearly ap- 
pears that the ward has obtained what he was willing to 
accept as the price of his brother’s discharge. And his 
brother’s discharge was the release of all the sureties on 
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his guardian’s bond.—Kirby v. Taylor, 6 Johns. 242, 
supra ; Johnson v. Flint, 34 Ala. 673. 

This view of the pleadings and proofs turns the bill 
rather against the solvent sureties on the guardian’s bond, 
than against the principal, who is the guardian. They are 
wholly innocent parties, and an equity which is invoked to 
their injury should ‘rest upon the clearest allegation of 
facts, and these facts should be shown by satisfactory evi- 
dence. A mere inference is not enough to establish a fraud 
for which they have to suffer. A party, in such a case, 
must be vigilant to know his rights before he acts upon 
them, else he will not be heard to complain that he has 
acted in ignorance of his rights. In such a case, the max- 
im, vigilantibus et non dormientibus jura subveniunt, peculiarly 
applies.—Broom’s Max. 391, 392; 2 Just. 690. 

The appellee has not brought his case, which he has 
been able to sustain by his proofs, within the protection of 
the principles of this maxim. The cause must, therefore, 
be reversed; and a decree will be here rendered dismiss- 
ing the bill. 

No notice is taken of the action of the court below on the 
demurrers or the pleas. The bill is so diffusely and inar- 
tificially drawn, that it is somewhat difficult to arrive at a 
clear perception of the facts on which its equity is intended 
to be placed. Undoubtedly, if there was fraud or bad faith 
in procuring the receipt, a court of chancery may inter- 
pose ; because fraud is one of the original grounds of juris- 
diction in a court of chancery. —1 Story Eq. $$ 68, 185 ; 
Kennedy v. Kennedy, 2 Ala. 571. And at the same time, if 
the receipt was void on account of fraud, this is a defense 
that might have been set up in the probate court. Fraud, in 
fact, is a defense at law, as well as in equity.—1 Story Eq. 
§ 184; Juckson v. Bargott, 10 Johns. 457. It has already 
been shown that inadequacy of consideration, in such a case 
as this, is not a badge of fraud, as it may be under other 
circumstances. Nor is it necessarily fraudulent for a party 
to fail to communicate facts which are not asked for, that 

may be, upon diligent enquiry, as well kuown to the other 
as to himself.— Alabama Life and Trust Company v. Pett- 
way, 24 Ala. 544. For these reasons, we leave the ques- 
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tion raised upon the de :urrers for further discussion and 
future settlement, repeating at the same time, “ that such 
is the solictude of courts of equity to suppress fraud, that 
they will not undertake to enumerate the cases of which, 
upon suggestion of fraud, they will take jurisdiction.— Ken- 
nedy v. Kennedy, supra. 

Let the judgment of the court below be reversed, and 
this court, proceeding to render such decree in the case 
as should have been rendered in the court below, doth or- 
der, adjudge, and decree, that the bill in this case be dis- 
missed, and that the complainant in the court below, said 
Robert Motley, the appellee in this court, pay the costs in 
this court and in the court below. 


Norte By THE Reporter.—After the delivery of the fore- 
going opinion, the appellee applied for a rehearing, to 
which the following response was made by— 


PETERS, J.—The rehearing in this case must be denied, 
The evidence does not sustain the allegations of fraud, and 
without this the decree of the court below cannot be sus- 
tained. In such a case as this, where the object of the 
parties was the composition of a debt or claim, the small- 
ness of the consideration is not necessarily evidence of 
fraud or deception. ‘The bill is based as much upon the 
the negligence of the complainant as the assumed fraud of 
the defendants. Relief will not be given on such grounds. 
Garrett v. Lynch, Adm’, at the present term, 1871; Rev 
Code, $$ 2685, 2085. 

The rehearing is denjed, with costs. 
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SANDERS et at, Exn’s, vs. CABANISS Et at, Exr’s. 


[BILL IN EQUITY TO ASCERTAIN AMOUNT DUE BY LEGATEE ON NOTES GIVEN 
ON CONDITIONS OF ITEM 2&8 OF THE DECEDENT’S WILL, AND TO DECLARE 
SAME A LIEN ON CERTAIN LANDS. ] 


Legaey construed.—A testator bequeathed to his nephew land and slaves 
worth about $50,000, on condition that the use of them was to be his com- 
pensation as executor of the will, or if he failed to execute it, he was 
to pay his successor not exceeding $2,000 a year, to be secured by lien 
on the property. He was also to pay to the estate of the testator (to 
constitute part of a residuary fund,) $20,000. If he refused to accept 
the property on these terms, or having accepted it, fniled to execute 
the will, or to pay his successor the compensation required, whatever 
payments had been made on the 320,000 were to be refunded with in- 
terest, the property was to be surrendered with the rents and profits, 
and he was to be paid for any services rendered as executor. The ab- 
solute title to the property was not to vest in him until after the final 
settlement of the estate. The legatee, in 1260, shortly after the death 
of the testator, accepted the property on the terms, gave a lien on it 
for the compensation of his suecessor, if one should be needed, and 
executed five bonds, payable in annual installments, secured by lien 
on the property, for the payment of the $20,000. He died in 1861, the 
slaves were emancipated in 1c65, and the estate is not yet finally set- 
stled. Construed as follows : 


1. The right to the use of the property vested in the legatee from the 
time he received possession of it. 

2. The obligation to execute the will of the testator, or to pay the com- 
pensation of his successor, was not affected by the emancipation of the 
siaves betore the final settlement. 

3. The legacy intended to be given was the value of the property, less 
$20, 00U. 

4, As the absolute title was not to vest in the legatee until after the final 
settlement of the estate, the value of the slaves at the time they were 
received must be set off against the $20,000. If it equals or exceeds 
that sum, the bonds must be cancelled. If it is less, they must be paid 
to the extent of the diminution. 


AppEAL from Chancery Court of Madison. 
Heard before Hon. Wm. SKINNER. 


THis was a bill in equity exhibited by the appellees, Sep- 
timus D. Cabaniss and Charles P. Cabaniss, as executors 
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of the last will and testament of Samuel ‘Townsend, de- 
ceased, against Wm. W. Sanders and Virginia Markham, 
as executor and executrix of the last will and testament of 
Samuel C. Townsend, deceased, and sought an account of 
the amount due on five several promissory notes, made by 
Samuel C. Townsend in favor of the estate of Samuel 
Townsend, and also to declare the amount thus found due, a 
lien on certain lands described in the bill, which had come 
into possession of Samuel C. Townsend by virtue of a 
legacy given him by item 28 of the will of appellees’ tes- 
tator, and to sell said lands for the payment thereof. The 
main point in the case grows out of the construction of 
item 28 of the will of Samuel Townsend, and that item of 
the will and the other facts of the case are so fully noticed 
in the opinion as to make it unnecessary to repeat them 
here. 

The cause was submitted on bill, answer, pleas of the pen- 
dency of another bill in relation to the same subject matter 
in this chancery court, and exhibits, and at the December 
term, 1866, it was referred to the register to ascertain and 
report whether the suit mentioned in the plea of appellants 
was in relation to the same matter as that embraced in the 
present suit. The register reported in favor of the right 
to maintain the present suit, for reasons unnecessary to be 
here noticed, and that the sum of $24,912 12 was due on 
said notes. 

Afterwards, the court confirmed the register’s report, 
and decreed the notes mentioned a lien on the land, &e. 

The executor and executrix of Samuel C. Townsend now 
appeal, and assign for error, among other things, the over- 
ruling of their exceptions to the register’s report, and the 
decree of the chancellor. 


Berrne & Gorpon, for appellants. 
Ropinson & Waker, and WaLker & BRICKELL, contra. 


[The Reporter, after diligent search, has been unable to 
obtain the briefs in this case. | 


B. F. SAFFOLD, J.—In this case, the bill was filed by 
the appellee, against the appellants, to ascertain the 
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amounts due on five several bonds for four thousand dol- 
lars each, dated February 28th, 1860, and payable, the 
first one day after date, with interest from January 25th, 
1859, the second one day after date, with interest from 
January 25th, 1860, the third January 25th, 1861, the 
fourth January 25th, 1862, and the fifth January 25th, 
1863, made by Samuel C. Townsend in favor of the estate 
of Samuel Townsend ; and to subject certain lands speci- 
fied to the payment thereof. 

‘The cause of action arose out of a devise and bequest 
in the will of Samuel Townsend to Samuel C. Townsend, 
as follows: “Item 28. Because of my affection for my 
nephew, Samuel C. Townsend, and as a compensation for 
his services as executor of my will, 1 wish him to have, 
upon the terms and conditions hereinafter set forth and 
expressed, the following part of my property, to-wit: The 
plantation on which I now reside, containing sixteen hun- 
dred or seventeen hundred acres; also my slaves, [here 
follows the enumeration of them,] being now twenty in 
number, the possession of said lands and slaves not to be 
delivered to the said Samuel C. Townsend before the first 
day of January next after the probate of my will, if proved 
after the first day of March, nor until he shall secure to my 
estate (to constitute a part of the residuary trust fund) the 
payment of twenty thousand dollars in five equal annual 
instalments, without interest ; and since it is my intention 
that if said Samuel shall qualify as executor of my will, he 
shall be compensated for his services in the use of said, 
property, my will is that the absolute title thereto shall not 
vest in him until the final settlement and distribution of my 
estate ; and if Samuel fails to qualify as executor, or after 
qualifying, shall from any cause cease to be the executor 
of my will before it is fully executed, the said Samuel, or 
his legal representatives, must secure to my estate by a 
lien thereon, or a sufficiency thereof, the payment of such 
annual sum or sums, not exceeding two thousand dollars 
for any one year, to be paid to or received by the substi- 
tute or successor of said Samuel in the said office of execu- 
tor, as compensation for his services as such executor, such 
salary or compensation to be fixed as to amount, in such 
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event, by said Samuel or his legal representative and such 
substitute or successor, and in case of disagreement, by 
the other executor ef my will, and in default thereof, by 
the judge of the court before whom such substitute or sue- 
cessor may qualify. And such property must be bound for 
the compensation, to be paid to any successor of said Sam- 
uel in said office. Ifthe said Samuel should refuse to ae- 
cept said property upon said terms, or should afterward 
refuse or fail to comply with said terms, it must be sold, 
and the proceeds of sale go into said residuary trust fund, 
Tf at the time of such sale, he shall have made any pay- 
ments on his bond for said property, or rendered any ser- 
vices as executor, he must be reimbursed such payments 
with interest, be compensated for his services as executor, 
and be charged with the value of the rents and profits of 
said property, and interest thereon. It is, however, my 
earnest wish that my dear nephew will accept said office as 
executor, and faithfully discharge the duties thereof vatil 
my will is fully exeeuted. It is, moreover, my request, and 
I confidently expect, that he will keep all the slaves men- 
tioned in this item as intended for him on one of his plant- 
ations, unless he may choose to employ the boys that have 
wives as head nen on some of his other plantations ; and 
that he will annually distribute, out of the profits of the 
labor of said slaves, one hundred dollars among Ned and 
his family and children, and the same amount among Ed- 
ward and his wife and their children.” 

On the 25th of February, 1860, Samuel C. Townsend 
executed an instrument in writing, in which it is recited, 
that the will of Samuel ‘Townsend having been admitted to 
probate, and he having received from his co-executor the 
property described in the twenty-eighth item, he makes 
the five bonds required, and secures their payment by a 
lien on the property received. He also, in the instru- 
ment, creates a lien on the property, to secure the payment 
of such sums of money as may become payable to his 
successor in the executorship. He also expressly declares 
that he claims no other or greater interest in the property 
than is given to him by the said twenty-eighth item. 
Samuel C. Townsend accepted the trust, and coutinued 
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in its execution until his death in April, 1861. No portion 
of the twenty thousand dollars, secured as above stated, 
has been paid, and there has been no final settlement of 
the estate of Samuel Townsend. 

An analysis of the twenty-cighth item establishes the 
following propositions: 1. Samuel C. Townsend was to 
have possession, upon terms with which he complied, of a 
certain plantation and about twenty slaves. 2. In consid- 
eration of the use of this property, he was to execute the 
will of the testator, or failing from any cause to do so, he 
was to pay not exceeding two thousand dollars a year to 
his successor. 3. If he executed the will himself to com- 
pletion, or failing to do so, he or his representatives paid 
the amount required to his successor, the property was to 
be his absolutely. 4. But if he refused to accept the prop- 
erty on the terms prescribed, or accepting, should after- 
ward refuse or fail to comply with the said terms, he was 
to forfeit the estate. 5. In case of forfeiture, he was to be 
paid for his services as executor, if he had rendered any, 
and to be charged with the value of the rents and profits 
of the property during his use of it; and, in addition, what- 
ever payments he had made on the bonds required of him, 
were to be refunded, with interest. 

As the use of the property was deemed by the testator 
an equivalent for the services as executor, the effect of the 
arrangement was, that if Samuel C. refused to accept the 
property and the trust, or having accepted both, failed to 
execute the trust, or to pay the price required for the ser- 
vices of his successor, he and the estate were to be even. 
Nothing was to be due from either to the other, except 
that the property was to be returned and the bonds deliv- 
ered up, and such payments as had been made on them re- 
funded with interest. 

The testator evidently intended that the legacy of land 
and slaves to Samuel C. Townsend should be reduced by 
the amount of twenty thousand dollars, for which the bonds 
were given, because he says this sum is to constitute a part 
of the residuary trust fund created in the fourteenth item. 
This fund is no ineonsiderable part of the estate, and is 
desigued for other legatees. 
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It is manifest that Samuel C. Townsend could, at any 
time before the final settlement of his testator’s estate, ac- 
quit himself of liability to pay these bonds, by refusing to 
act as executor and surrendering the property. It is also 
evident that within the same time he could, after ceasing 
to act as executor himself, by paying the compensation due 
to his successor, avoid accountability for the rents and 
profits of the property. 

An interesting question arises from the destruction of 
that portion of the legacy which consisted of slaves. The 
absolute title to the legacy was not to vest_in the benefici- 
ary until the final settlement of the testator’s estate. The 
reason therefor, given in the will, is, that the use of the 
property was to be the compensation of the executor, and, 
in a certain contingency, the estate, both as to right and 
use, was to be forfeited. The possession and use, how- 
ever, were vested on and by the compliance of Samuel C. 
Townsend with the precedent conditions. If the appel- 
lants had it in their power to return all of their property 
received, it is clear that they could defeat a recovery on 
the bonds by so doing, and that they could not, without 
such return. That portion of the property consisting of 
slaves was lost by their emancipation. On whom must this 
loss fall? Certainly on those in whom the title and inter- 
est to them were vested at the time, and in the proportion 
of such title and interest. From this proposition, it follows 
that Samuel C. Townsend, and those claiming under him, 
must lose the use during the execution of the testator’s 
will; and the estate of the testator must lose all else con- 
stituting the absolute title. What must be the effect of 
these respective losses? Samuel C. Townsend was to re- 
ceive a legacy of about fifty thousand dollars, reduced by 
the amount of twenty thousand dollars. The considera- 
tion of this was natural love and affection, and his personal 
execution of the testator’s will, or the payment of the com- 
pensation of his successor. His representatives may make 
good this consideration. But the title to a large portion 
of the property which remained in the estate of Samuel 
Townsend cannot now be conferred. The consideration for 
which the bonds were given has failed while yet vested in 
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the donor. Has it failed entirely, or proportionally? En- 
tirely, if the property lost exceeds twenty thousand dollars 
in value; if not, in proportion to the diminution. 

We come to the conclusion that Samuel Townsend in- 
tended to give his nephew a legacy worth not less than the 
difference between the value of the specific bequest and the 
amount of the bonds, from the attachment manifested for 
this particular property in his will, the means he employed 
to reduce the bequest, his anxiety to have this particular 
relative to become his executor, the exemption of the prop- 
erty from his debts and any of the expenses of adminstra- 
tion, and the care he enjoined in behalf of the slaves. 

Inasmuch as the compensation to be paid to the suc- 
cessor of Samuel C. Townsend as executor may rightfully 
be insisted on by either party, we hold that the appellants 
should account to the appellee for that amount, from the 
death of Samuel C. to the final settlement of Samuel Town- 
send’s estate. The value of the slaves at the time of their 
receipt by Samuel C. Townsend must be ascertained. If it 
be less than twenty thousand dollars, the bonds must be 
paid to the extent of the difference. If it be greater, they 
must be cancelled. 

It is unnecessary to consider the error assigned respect- 
ing the pendency of another suit for the same cause of ac- 
tion. The suits are in the same court, and can be heard 
together, aud the chancellor can impose the costs as jus- 
tice may require. The questions presented on the report 
of the register, not already disposed of, may not arise 
again. 

The decree is reversed, and the cause remanded. 


Nore By THE Reporrer.—At a subsequent day of the 
term, appellees petitioned for a rehearing, and Messrs. 
Waker & Brickext filed in support thereof the following 
argument : 

“The most casual reading of the will of the testator of the 
appellee, will satisfy the court that the primary objeets of 
his bounty were the legatees of “ the first class,” as he de- 
signated them, to whom the “ residuary trust fund,” the 
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great bulk of his estate, is bequeathed. These were the 
peculiar and especial objects of his solicitude. 

“Tt is equally manifest that the primary controlling pur- 
pose and intent of the testator, in the devise and bequest 
under consideration, was, in furtherance of his primary 
purpose to favor the legatees of the first class, that the 
property, the subject of this devise and bequest, should 
either pass to, and form part of, this residuary trust fund; 
or, if diverted therefrom, that it should yield to that fund 
twenty thousand dollars, and an exemption from all dimi- 
nution by reason of the compensation of one of the execu- 
tors of his will. There is no alternative or event prescribed 
in which this devise and bequest can be operative to pass 
this property from that fund, other than the one we have 
expressed. If that alternative or event does not occur, the 
mandate of the will is imperative; the property must be 
sold, and the proceeds of sale pass to the “ residuary trust 
fund.” We do not know how to make this clearer than by 
stating it. Is there any event or contingency prescribed 
by the will, whereby Samuel C. Townsend can have the 
subject of this devise, or any part of it, without paying the 
twenty thousand dollars and the compensation of one of 
the executors? If he does not pay twenty thousand dol- 
lars and the compensation of one executor, must not the 
property be sold and pass into the “ residuary trust fund”? 
The proposition that the primary controlling intent of the 
testator is as we have stated, is self-evident. The primary 
intent was not, as is indicated in the opinion of the court, 
to give to Samuel C. Townsend a legacy and devise of the 
value of fifty thousand dollars, (or of any other value,) less 
twenty thousand dollars ; but to give him nothing until the 
property had yielded twenty thousand dollars to the “ re- 
siduary trust fund,” and compensated one executor for his 
services. This is evident, because he can never take the 
property until this result is accomplished. 

“Samuel C. Townsend had the right of election to accept 
or reject the bequest and devise thus charged, and for all 
the purposes of this argument, we may concede that his 
election to take would not be final and conclusive until the 
settlement of testator’s estate ; when, or prior thereto, hav- 
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ing once taken the property, he could, having in the mean 
time compensated one of the executors, have surrendered 
the property, claimed reimbursement for such compensa- 
tion, and for any payments made of the twenty thousand 
dollars, and accounted for the rents ond profits while in 
possession. It is manifest, however, that if he elected to 
take, he must take the devise as a whole, not in part; he 
must take it cum onere, he can not take it so far as benefi- 
cial to him, and repudiate it so far as the testator intended 
it to be beneficial to others. So, if in the exercise of his 
election, he refuses to keep the property subject to its 
charge, he must refuse in ¢olo ; he can not claim any dimi- 
nution from, or exemption of, the charges, because of the 
loss or destruction of any part of the property. For the 
will charges the whole property, not any part of it; makes 
no apportionment of such charges; and if he were per- 
mitted to elect to keep such of the property as had not 
been lost or destroyed, and claim an exemption from the 
charges because of such loss or destruction, he would make, 
not execute, a will for the testator. The opinicn of the 
court holds that Samuel C. is entitled to a reduction from 
the bonds of the value of the slaves emancipated, because 
the title of such slaves was, when the emancipation oc- 
curred, vested in the personal representatives of Samuel 
Townsend, deceased, aud could not, as contemplated by 
the will, ever vest in the said Samuel C. Now this may or 
may not be a good reason to induce the personal repre- 
sentatives of Samuel C. to exercise the right, given by the 
will, of retracting his election to take the devise and be- 
quest, of claiming compensation for his services as execu- 
tor, surrendering the property, accounting for its rents and 
profits, and claiming a cancellation of his bond. Or it may 
or may not be, if the real estate does not pay the bond, an 
answer to any demand for the surplus. But we submit, it 
is not an answer to asuit seeking to enforce the charges the 
testator has imposed on the property he holds and claims 
to hold. If the emancipation justifies this claim, the death 
of the slaves, or the loss by a superior title, would have 
equally justified it. If the loss of the whole justifies it, the 
loss of a part would equally justify it pro tanto. The care 
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with which the testator provides that- this particular prop- 
erty shall either yield twenty thousand dollars to, or never 
be diverted from, the “residuary trust fund,” forbids the 
adoption of a coustruction of this devise which leaves the 
accomplishment of one or the other of these results depend- 
ent on any such events. 

“The maxim on which the opinion of the court is based 
we recognize to its fullest extent. ‘Uhat maxim is res perit 
domino, or “a thing lost to its owner.” Let us see its just 
application to the case we are considering. The devisee 
had a conditional estate, the right, on performance of that 
condition, to enlarge that estate into an absolute unqual- 
ified estate. The testator had the jurisdiction or property 
which was the right, if the condition was not performed, 
of resuming or being reinvested with his original estate, 
as if he had never devised or alienated rt. Unquestion- 
ably, this was the condition of devisor and devisee. Now 
the maxim applies to each in this condition. The loss by 
operation of law is, to the devisee, of his right to enlarge 
his estate from a conditional into an absolute, unqualified 
estate. The loss, to the devisor, is the right to exercise 
his jurisdiction over, and restore so far as the thing lost is 
concerned, his original title. This is the only proper and 
just application of the maxim, so far as this case author- 
izes its application. The devisee can not, by performance 
of the condition, so far as the thing lost is involved, en- 
large his qualified into an absolute estate. The devisor can 
not, if the devisee fails to perform the condition, be restored 
to his original title to the thing lost. 

“This is all true of the thing lost; but this certainly af- 
fords no reason for withdrawing from the devisor his juris- 
diction over, and right to resume and be reinvested with, 
his title to, a thing which has not perished, which still ex- 
ists, and the title to which he has parted with only in the 
event the conditions are performed. Nor can it convert 
the estate of the devisee, conditional in the terms of its 
creation, into an absolute estate in the thing which has not 
perished. That would be to strip the devisor of the estate 
he had, not only over the thing lost, but over the thing exist- 
ing, and to convert the estate of the devisee, conditional in 
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its creation, into an absolute estate over the thing existing, 
because he lost his conditional estate in the thing perishing. 

“Tf the title to the slaves remained in Samuel Townsend, 
never having passed to Samuel C. Townsend, and the loss 
of the slaves, because of emancipation, falls upon him who 
has the title, where, let us ask, is the title to the real estate 
devised? The real and personal estate are devised in the 
same terms, subject to the same limitations and reserva- 
tions. If the title to the slaves had not passed from Sam- 
uel Townsend, the title to the real estate has not passed. 
If the title to the slaves had not been by law abolished, 
that title could not have been divested, until the happen- 
ing of the contingency prescribed in the will; and so the 
title to the real estate, unaffected by any legal enactment 
since the testatgr’s death, can never pass except upon the 
happening of the contingency prescribed. And yet, the 
result of the opinion and judgment of the court is to divest 
Samuel Townsend of the title to this real estate, upon a con- 
tingency he has not prescribed, and to declare that the 
contingency on whicn he makes such divestiture depend- 
ent shall never happen, and to make him lose both land 
and slaves, because he has the title thereto,—a result 
against which he was studiously guarding himself by re- 
taining the title. 

“Undue stress, it occurs to us, is, by the opinion of the 
court, laid upon the declaration of the will, that the “ abso- 
lute title” to the property should not vest in the devisee, 
until the final settlement and distribution of the testator’s 
estate. This declaration is no more than construing the 
will according to law would have been the result without 
it. An “absolute title” is not to vest, but its correlative, a 
conditional title, is to vest; a title which is either to en- 
large into an absolute title, or to be defeated ab initio. 
This, not from any consideration of favor to the devisee, 
but from the jealous purpose of compelling a compliance 
with the terms and conditions on which the property is 
devised and bequeathed, that the primary objects of the 
testator’s bounty shall not, in any way, lose any part of 
what the testator intended to secure them. That a condi- 
tional title, not a mere usufructuary interest, was intended 
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io pass to the devisee, but a title capable of alienation and 
incumbrance was intended to pass; a title, the divestiture 
or enlargement of which was dependent on no other event 
than the act of the devisee, is manifest, when we consider 
that, by the express terms of the will, if the devisee refused 
to qualify as executor, or having qualified, ceased to act, 
he or his legal representatives are required to secure the 
compensation of his successor or substitute by a lien on the 
property—not a lien on any usufructuary interest, or mere 
use of the property, but on the property itself; and the 
property is declared to be bound for the payment of the 
compensation of any successor of the devisee as executor, 

“Surely, the testator, in a will drawn with the care and 
deliberation exhibited in every line of this, did not fall into 
the singular absurdity of requiring from Samuel C. a lien 
which would pass no title and afford no security ; for if the 
title remained, to the extent supposed by the court, in the 
testator, then there was nothing on which such /ien could 
operate, and the title remaining in the testator was para- 
mount to it, and subservient to every purpose the lien was 
designed to accomplish. 

“We submit to the court, that the true theory and con- 
struction of the devise and bequest is as we have urged ; 
that the judgment heretofore rendered is subversive of 
this construction, and regards Samuel C. Townsend as the 
favored object of the testator’s bounty, overlooking the pri- 
mary claims of the legatees of the first class, whose inter- 
ests all the precautions introduced into this particular de- 
vise were inteuded to guard; that Samuel Townsend’s 
rights were in every respect conditional ; nothing was given 
him absolutely, and that without performance of these con- 
ditions, in violation of every principle of law on which con- 
ditional estates depend, and in violation of the express lan- 
guage and the manifest purpose of the testator’s will, it is 
sought, and the result of the former judgment of this court 
is, to convert his estate in the lands into an absolute es- 
tate, freed from the conditions imposed by the testator. 

“The only construction of this devise which will render 
all its terms harmonious and intelligible is, that Samuel C. 
Townsend was to take the property devised and bequeathed, 
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subject to a charge of twenty thousand dollars and the com- 
pensation of one of the executors; that all the limitations 
and reservations imposed upon the passing of the title were 
only designed to secure the enforcement of this charge. 

“Nor is it an argument against this construction, that in 
consequence of the emancipation of slaves, by adopting it, 
Samuel C. is not benefitted by the devise. His rights and 
interest are, by the devise, subordinated to this charge. 
He takes the property thus burthened, and if he is not ben- 
efitted, it is a consequence of the testator’s will, who had 
the right to give or withhold. Events occurring subse- 
quently to the death of a testator are never permitted to 
vary or alter the construction of a will. The will must be 
read and construed in the light of facts then existing.— An- 
derson v. Jackson, 16 Johns.; Kirkman v. Mason, 17 Ala. 

“Tf the courts did not adhere to this rule, but, because of 
facts subsequently occurring, varied or changed the con- 
struction, they would make, not construe, wills.” 


NoTE BY THE Reporrer.—At the present term, the fol- 
lowing response was made by— 


B. F. SAFFOLD, J.—The application for a rehearing 
has been accompanied by written arguments, able and 
exhaustive of the subject. But we are not convinced that 
our interpretation of the twenty-eighth item of the will is 
erroneous. The difficulty lies, not in any failure of Samuel 
C. Townsend or his representatives to comply with the con- 


‘ditions annexed to the devise, nor in the discovery of the 


testator’s intention. Circumstances have occurred since 
the testator’s death, and while the title to the property yet 
remained in his estate, which renders the obligation of the 
estate to the devisee impossible of discharge, while the con- 
ditions on which it rested have been or may yet be per- 
formed. If this were a sale of the property on the terms 
required of Samuel C. Townsend, equity could not decree 
a specific performance, because a large portion of the 
consideration has perished ; nor would it decree a rescis- 
sion, because the parties could not be put in statu quo in 
this, particularly, that the legatees would be chargeable 
with the rents and profits of about fifty thousand dollars 
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worth of property, and the interest thereon, for the time 
he had it in possession, without receiving any return for 
the two thousand dollars a year which he may have paid 
to his successor and without any default on his part. The 
court would rather, in the exercise of its flexible powers, 
allow an abatement out of the purchase-money or compen- 
sation, for any deficiency in the title or quantity of the 
estate. 

The payment of twenty thousand dollars, required to be 
secured before Samuel C. Townsend should have the pos- 
session of the property, does not seem to be so much a 
condition on which he was to have the bequest, as a dimi- 
nution of the estate. It was not so much refusal or fail- 
ure to comply with this term, which was to work a forfeit- 
ure of the estate, because compliance could have been en- 
forced. The purpose most prominently manifested by the 
testator, in making this bequest, was to have Samuel C. to 
actasexecutor. But recognizing that circumstances might 
render it impossible for him to do so, he takes no advan- 
tage of such necessity, and allows him to employ a suc- 
cessor. 

Events have made it impossible to execute the will of 
the testator. There has been such part performance as to 
prevent a retrogression. In this situation of the parties, 
what should the court do? Ciearly, the loss of property 
must fall upon the owner. Samuel C. Townsend received 
the property that its use might be his compensation as 
executor, or pay for that of his successor. He must lose 
that use. The title to the property existing in the slaves 
was in the estate. Its loss must be borne by the estate. 
It can not be said that in the twenty-eighth item a greater 
intention is manifested to give twenty thousand dollars to 
the residuary legatees, than to give a valuable legacy to 
the nephew. The latter was to render important services 
in consideration of the bequest to him which the law re- 
gards as asuflicient equivalent. A partial performance has 
been effected, and his representative is ready and able to 
execute the remainder. But the estate cannot comply 
with its obligation. The residuary legatees are mere ben- 
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eficiaries. Justice must precede generosity, and the claims 
on the latter are at least equal. We think there is no error 
in our decision. 

The rehearing is denied. 





GRAHAM er at. vs. GUNN, Apw’r. 
[APPEAL FROM JUDGMENT NIL DICIT. | 


1, Complaint; what is part of.—The statement of the namres of the par- 
ties to a suit in the margin of the complaint, is a part of the complaint. 

2. Same; what sufficiently describes character in which plaintiff sues.—A 
complaint which describes the plaintiff in the margin, “administrator 
of Moses Gunn, deceased,” merely, and declares that the note sued on 
is the property of his intestate, sufficiently avers the representative 
character of the plaintiff, and the ownership of note after judgment 
by nil dicit. 


AppEAL from Cireuit Court of Coosa. 
Tried before Hon. Cuas. PELHAM. 


Tue facts are sufficientiy stated in the opinion, and the 
Main error insisted on in this court was, that the com- 
plaint does not sufliciently show in what character or ca- 
pacity the plaintiff sues. 


Grauam & ABERCROMBIE, for appellants. 
Gero. W. Gunn, contra. 


B. F. SAFFOLD, J.—The judgment was by nil dicit 
upon a complaint which describes the plaintiff in the mar- 
gin as “administrator of Moses Gunn, deceased,” and re- 
cites that the note sued on is the property of the plaintiff’s 
intestate. 

The statement of the names of the parties to a suit, in 
the margin of the complaint, is made by the Code a part 
of the complaint.—Rev. Code, p. 673. This being so, it 
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sufficiently appears from the complaint that G. B. Gunn, 
as the administrator of Moses Gunn, deceased, claims the 
amount due upon the note as assets of the estate of that 
intestate.—Ayee v. Williams, 27 Ala. 644; Crimm’s Adm’rs 
v.Crawford’s Adm’r, 29 Ala. 623; Wagner & LHHughes v., 
Chenault, 7 Ala. 677. 

The judgment is affirmed. 





GRAHAM, Tax Corttecror, vs. REYNOLDS, Avopiror. 


[JUDGMENT ON SUMMARY PROCEEDINGS AGAINST TAX COLLECTOR AND 
SURETIES, ] 


1. Judgment on motion against tax collector, §c.; what judgment entry must 
show.—In a judgment on motion againsta tax collector and hissureties, 
rendered by nil dicit, the judgment entry must show the liability of the 
defendants for the debt or penalty sought to be recovered, and that the 
facts were proved necessary to give the court jurisdiction. 


Appeal from Circuit Court of Montgomery. 
Tried before Hon. Jas. Q. Smrru. 


On the 18th of May, 1870, the appellants were served 
with notice that, at the next term of the circuit court, the 
auditor, by Attorney-General Morse, would move against 
them for judgment, for the amount of certain unpaid taxes 
due by appellant, Graham, as tax collector, and the other 
appellants as his sureties. 

At the June term, 1870, the circuit court rendered the 
following judgment : 


“KR. M. Reynolds, Auditor,} Came the State, by Joshua 


Us. Morse, its Attorney-General, 

H. Graham, Tax Collector | and the defendants, by attor- 
of Calhoun county, ney ; and the defendants say- 

et al., sureties. | ing nothing in bar or preclu- 


sion of the plaintiff’s said demand, it is therefore consid- 
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ered by the court that the plaintiff recover of the defend- 
ants the sum of $5,047 00, his demand in the complaint 
mentioned ; the same being the amount of principal, inter- 
est and damages, as also the costs in this behalf expended, 
for which let execution issue. And this execution is stayed 
by the plaintiff until the first of November, 1870, except as 
to costs.” 

The notice of motion, sheriff’s return of the execution 
of the same, and the appearance of the defendants by at- 
torney, were the only matters shown by the record at the 
time judgment was rendered. There was no certificate 
from the auditor of the amount of unpaid taxes, or any 
proof that the appellant, Graham, was tax collector, and 
the other appellants his sureties on bis bond. 

The errors assigned are— 

ist, That the court erred in the judgment rendered. 

2d, That there was no proof to justify the rendition of 
judgment. 





Waker & Murpuey, for appellant.—It is necessary that 
the judgment in this summary proceeding should recite all 
the facts necessary to sustain it. The judgment must be 
reversed, because it does not recite any of the necessary 
facts.— Barclay v. Barclay, 42 Ala. 345; Andrews v. Keep, 
38 Ala. 315; Ware v. Green, 37 Ala. 494; Stewart v. War- 
field, 37 Ala. 446; Irwin v. Scruggs, 32 Ala. 516; Collier 
v. Powell & Bradley, 23 Ala. 379; Conoley v. A. & T. Rail- 
road, 29 Ala, 373. 


Joun W. A. Sanrorp, Attorney-General, contra, did not 
controvert or deny the positions of appellants’ counsel, but 
admitted that this was a proper case for reversal. 


PECK, C. J.—The judgment in this case was rendered 
in a summary proceeding, on motion against appellant, H. 
Graham, as tax collector of Calhoun county, and the other 
appellants as his sureties. The judgment is by nil dicit. 

The judgment entry fails to state the facts necessary to 
give the court jurisdiction, or to show the liability of the 
defendants. 
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from the earliest history of this court, it has been often 
and uniformly held,'that in such cases, it must appear by 
the judgment entry, when the judgment is by default, that 
the defendant had the notice which the law requires, and 
that the facts were proved which give the court jurisdic- 
tion, and show the liability of the defendant for the debt 
or penalty sought to be recovered. If the defendant ap- 
pear, as he does where the judgment is by nil dicit, it is 
evidence of notice, nothing more; every other fact neces- 
sary to entitle the plaintiff to judgment must be proved, 
and appear in the judgment entry.—Smith v. Br. Bank at 
Mobile, 5 Ala. 26; Andrews v. Br. Bank at Mobile, 10 Ala. 
375; Barclay, Adm’r, v. Barclay, 42 Ala., 345 ; Conoley v. 
A. &. T. Railroad, 29 Ala. 373. 

The judgment is reversed, and the cause remanded. 





BREWER’S ADMWR vs. GRANGER Er At. 


[ACTION AGAINST SHERIFF AND HIS BONDSMEN, FOR WRONGFUL AND TORTIOUS 
SEIZURE OF MERCHANDISE. ] 


1. Erempt property ; what may be claimed as.—Articles or merchandise in 
a store, where they are kept for sale, to the extent of one thousand dol- 
lars, are exempt from levy and sale under legal process, at the option of 
the debtor, under section 2884 of the Revised Code. 


AppEAL from Cireuit Court of Mobile. 
Tried before Hon. Jonn ELLiorv. 


Tue appellee, Granger, sheriff of Mobile county, levied 
an execution, in 1869, on the partnership property of C. 
Brewer & Co. C. Brewer claimed, in a proper manner, 
his share of the property as exempt from execution, under 
section 2884 of the Revised Code. Notwithstanding the 
interposition of this claim, the sheriff refused to return it 
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tohim. Brewer thereupon brought this suit against him 
and the sureties on his official bond. 

The defendants pleaded that the property was merchan- 
dise kept for sale for profit, and not for the use of the plain- 
tiff’s family. A demurrer to this plea was overruled, and 
the plaintiff was nonsuited ; hence this appeal. 


C. W. Rarter, for appellant. 
W. Boyes, contra. 


|No briefs came into Reporter’s hands. | 


B. F. SAF FOLD, J.—Prior to 1867, the property exempt 
from execution consisted of articles specified by the statutes. 
They were such as were used by the family, and deemed 
by the law most indispensable. Nevertheless, the right 
of the family to exchange them for other articles of like 
kind, also exempt from levy and sale, was recognized. 
In 1867, the legislature added to the list of exempted prop- 
erty twelve hundred dollars worth of real estate and one 
thousand dollars worth of personal property. 

In the absence of any provision for the selection of this 
property, it must be chosen by the family. The exemp- 
tion applies to money, as well as to any other description 
of property, and the use to be made of the property de- 
pends upon its adaptability. There is no restriction upon 
the right of the family to make the best use of it they can. 
If they prefer to use it as merchandise, anything they may 
get in exchange for it would likewise be exempt to the 
value of one thousand dollars. The demurrer ought to 
have been sustained. 

The judgment is reversed, and the cause remanded. 
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BASKINS er ax. vs. CALHOUN, Apw’r. 


[FRAUDULENT CONVEYANCE, USURY, JUDGMENT, CHANCERY. ] 


— 


. Mortgage; when not fraudulent for usury.—A mortgage is not fraudu- 
lent on account of usury in the debt inteuded to be secured, when the 
usury is not so excessive as to render the debt a simulated one, 


ch) 


Defense of usury; who can not take advantage of.—Usury is a personal 
defense, and can not be taken advantage of by a judgment creditor of 
the borrower. 

3. Judgment ; when not a lien. —A judgment rendered in 1866 is not alien 
upon lands which were soid after its rendition, but before an execution 
was delivered to the sheriff of the county in which they were situated. 

4. Chancery court; power of, to reform mortgage.—The chaneery court 

may reform a mortgage against a judgment creditor who has notice of 

the mistake before a sale under his execution. 


Appeal from Chancery Court of Bullock. 
Heard before Hon. B. B. McCraw. 


Tue facts are sufficiently stated in the opinion. 


C. J. L. Cunntyauam, and Waker, Murrity & WINTER, 
for the appellants.—1l. Judgment rendered on the 14th of 
March, 1806, is not a lien on land. The act of the 10th of 
December, 1861, which first gave to judgments the effect 
of liens, was repealed by the first section of the act of 8th 
of December, 1-63. This latter act provided for liens, but 
it was repealed by the act of the 23d of February, 1866. 

2. The defeuse of usury is personal to the debtor, and 
cannot be set up by any other person.—Larbinson v. Har- 
rel, 19 Ala. 753; Fenno v. Sayre ct Converse, 3 Ala. 458 ; 
Cain v. Gimon, 386 Ala. 174. A mortgage for an usurious 
debt is not void as to creditors and purchasers.—See the 


authorities above cited. 

3. Ann Jane Baskins having purchased, paid for, and 
gone into possession of the land, and holding uninterrupted 
possession of it, had a complete title before the conveyance 
40 her by Johu C. Baskins. Having a complete equitable 
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title, she obtained the legal title by conveyance from John 
C. Baskins, and was in condition to avail herself of both 
the maxims, in eguali jure potior est conditio possidentis, and 








qui prior est in tempore, potior est in jure”; and John C. 
Baskins, in conveying to Ann Jane Baskins, only did what 
a court of equity would have compelled him to do, and his 
act must therefore be deemed to have been well done. 

4, The mistake in the mortgage was susceptible of cor- 
rection at any time before notice to the execution creditors, 
or a sale under execution.— IVilliams v. Hatch, 38 Ala. 641. 

5. John C. Baskins owed Ann Jane Baskins ten thou- 
sand dollars, and this was a valuable consideration suffi- 
cient to relieve the conveyance by the former to the latter 
from the badge of fraud alleged against it. 

6. The court obviously erred in rendering a final decree 
after the bankruptcy of John C. Baskins, without making 
his assignee a party.—Bankrupt Act, $$ 14, 21. 


Srone, Ctopron & Canton, contra.—l. A mortgage not 
recorded, by the statutes of Alabama, is void as to credit- 
ors, Without notice. 

2. A mortgage is not a valid security as to usury.— Pear- 
son v. Bailey, 23 Ala. 542. 

3. The five hundred dollars to be paid on failure of 
prompt payment is a penalty, and not recoverable.— /ins- 
more v. Heard, ——125; Plummer v. McKean, 2 Stearne, 
423; Watts v. Shepherd, 2 Ala. 425. The right of the ered- 
itors was, under this contract, to relieve the property of 
the incumbrance of one thousand dollars and legal inter- 
est, or, at most, the two and one-half per cent., or to sell 
the equity of redemption. 

4, Hence, we insist that the mortgage is void, beeanse— 
Ist, Its effect is to mislead and deceive creditors. 2d, It 
does not give reasonable notice of the nature and amount 
of the indebtedness, so that a creditor may learn therefrom 
what his interests demand. 3d, It is not so designed as to 
prevent the substitution of a simulated debt, or some de- 
vice to defraud creditors. 4th, It violates the policy of 
the registration laws. The mortgage cannot stand as se- 
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curity for the reimbursement of the one thousand dollars. 
Wiley, Banks & Co. v. Knight, 27 Ala. 336. 

5. The mortgage is not only fraudulent in law, but in 
fact, as the facts and circumstances show. 


B. F. SAFFOLD, J.—The appellee recovered a judg- 
ment against the appellant, John C. Baskins, in the circuit 
court of Pike county, on the 14th of March, 1565. He 
claims, by his bill in equity, to subject to the payment of 
his judgment certain Jands which his debtor conveyed by 
mortgage to Joel H. Kainer, on the 25th of May, 1866, and 
to Anne Jane Baskins on the 25th of July, 1866. He does 
not expressly aver that his judgment is a prior lien upon 
these lands, but alleges that the conveyances are a cloud 
upon the title which would impair their sale under execu- 
tion. He also charges that the deeds are fraudulent, and 
were intended to hinder and delay creditors, and espe- 
cially himself. 

The consideration of the mortgage to Rainer was one 
thousand dollars borrowed, for which Baskins gave a note 
for fifteen hundred dollars, payable in september, 1866, 
and bearing date with the mortgage intended to secure it. 
‘This is the badge of fraud attaching to this transaction. 
It is very evident that an unconscionable amount of usury 
is involved. But is it so excessive as to be evidence of a 
mere assimilated debt? There is no doubt, from the proof, 
that Rainer lent the money, and that he knew Baskins to 
be in embarrassed pecuniary circumstances. ‘The quan- 
tity of land conveyed, however, was not disproportioned to 
the sum of money actually loaned, especially in view of an 
equitable claim of Anne Jane Baskins upon a considerable 
portion of it. Mere usury alone does not vitiate a con- 
tract. In Harbinson v. Harrell, 19 Ala. 753, a case not un- 
like this, Judge Chilton said, if the question were open in 
this State, the court would be inclined to hold that the 
mortgage would be without consideration as to the unlaw- 
ful interest, and to consider the actual amount borrowed, 
with the interest thereon, as constituting the amount to be 
retained by the mortgagees out of the proceeds of the mort- 
gaged estate. Dut previous decisions too firmly estab- 
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lished the doctrine that the statutes against usury conferred 
a personal privilege which the borrower might waive, and 
no one else could take advantage of.—Cook d: Kornegay v. 
Dyer, 3 Ala. 643; Sayre d Converse v. Fenno, 8 Ala. 458 ; 
Cain v. Gimon, 36 Ala. 168. We do not think the charge 
of fraud is sustained in this instance. 

The conveyance to Anne J. Baskins was made under the 
following circumstances: In 1864, John C. Baskins, the 
uncle of Anne, and with whom she lived, obtained from 
her ten thousand dollars, belonging to or claimed by her 
and her brother; and in consideration of this money, 
agreed to convey to her the lands on which they resided, 
about three hundred and fifty acres, and some personal 
property of no great value. This is the land described in 
the deed of July, 1863. How Anne became possessed of 
this money, is contained in a part of the testimony which 

yas stricken out. It is sufficient to say that it does not 
affect the merits of the case. Her brother gave her his 
interest in it, and afterward died leaving her his heir. 
These facts evince no impure disposition ; but, on the con- 
trary, in the absence of contradictory testimony, exclude 
all supposition of fraud. What equity will enjoin upon a 
party, he may do of his own volition. 

That the judgment of the complainant is not a lien upon 
the lands in controversy—they were conveyed before the 
delivery of an execution to the sheriff of Montgomery 
county—is decided in Martin v. Jewitt, Jane term, 1870, 
and Pamph. Acts 1868, p. 266, even if it were not prevented 
by the prior right of Anne J. Baskins in respect to her 
land. 

It is within the authority of the chancery court to reform 
the mortgage, on account of the imperfect description of 
the land, against the judgment creditor who has notice of 
the mistake, before a sale under his execution.— Williams 
v. Hatch, 88 Ala. 338. 

The judgment is reversed and the cause remanded, that 
it may be disposed of as indicated in this opinion. 


Notr By THE Reronter.—Afterwards the following re- 
33 
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Sponse was made to an application for rehearing by the 
appellee, by— 

B. F. SAFFOLD, J.—We are asked to reverse the decis- 
ion in this case, on the ground that the mortgage given 
by Baskins to Rainer to secure the payment of a note for 
$1,500, was accompanied by a parol agreement between 
them that the debt might be exticguished by the payment 
of aless sum. Baskins borrowed $1,000 from Raiver, and 
agreed to pay him 2) per cent. interest upon it. If he 
failed to pay the principal and interest at the maturity of 
the note given, which was about eight months from the 





date of tho transaction, then he was to pay the «mount 
specified in the note. ‘the excess over the principal and 
interest was a penalty. Is the mere fact that a mortgage 
is given to secure a note for a certain sum of money, pay- 
able absolutely, which ecutains in it a penalty for default 
in the payment of the amount really due, with interest, a 
conclusive badge of frand? The statute says there must 
exist an intention to hinder, delay, or detraud creditors, 
&¢e.—Rev. Code, 1815. 

This mortgage was made to secure the payment of 
money borrowed at the time. Nothing was to be held by 
the grantee in trust for the grantor after the law day, which 
was not remote, except the penalty. If that had been in- 
dicated in the moitgage, it would have preeiuded the sup- 
position of intentional fraud. Where a person executed 
an absolute conveyance to another, with a parol agreement 
that it should only operate as a mortgage, it was held 
fraudulent, because a debtor could thereby conecal his 
property under the possession and apparent ownership of 

nother.— Bryant ve Young, 21 Ala. 264. The distinction 
between a penalty and Equidated damages is often so ob- 
secure that it may not be discovered by the parties to an 
avreement. In Kemble v. Furren, 6 Bing. Rep. 141, the 


agreement cortained a clause, that if either party made 
default in any particular, such party should pay to the 
other one thousand pounds, and this shoul? be liquidated 
damages, and not a penalty, or in the nature thereof. It 
was held to be a penalty. In this case, there eou!d have 
been no intextion of fraud, but the recovery was confined 
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to the real damages sustained by the breach of the agree- 
ment. 

In the present case, the property mortgaged was not 
disproportioned to the sum of money actually loaned. 
The conveyance was a mortgage, and not an absolute deed, 
and the amount due upon it could be almost as readily 
ascertained as where payments had been made on the 
debt, as the law day was not distant. 

A rehearing is denied. 





RUSSELL et at. vs. McCORMICK. 


[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN. J 


1. Vendor's Ven; what not impaired by.—A vendor's lien upon land for its 
purchase-money is not impaired because the obligation taken for its 
payment includes the price of personal property sold at the same time, 
when the amount to be paid for the land can be ascertained by proof. 

2. Obligation to pay asum of money in coin, or chattels at a certain price, at 
option of promissor ; when becomes absolule promise to pay coin.—An obli- 
gation in writing to pay a specified sum of money, on a day certain, in 
coin, or cotton at twenty cents per pound, at the option of the promis- 
sor, becomes absolute pay coin, unless a tender of the cotton is made 
when due. 

3. Same; when at option of promissce, what does not require.—A like obli- 
gation, when at the option of the creditor, does not require of him an 
election and notice to maker, in order to maintain his action to recover 
the coin. 


ArreaL from Chancery Court of Barbour. 
Heard before Hon. B. B. McCraw. 


On the 31st of October, 1865, McCormick and appellant’s 
testator agreed in writing for the sale by the former to the 
latter of eight hundred and eighty acres of land and a 
large amount of personal property, which is particularly 
set out in the agreement, together with the priee of the 
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lands per acre, and of each article of the personal property, 
On the next day, Russell? executed the following obli- 
gation : 

“$11,840. By the first day of January, A. D. 1867, I 
promise to pay James McCormick, or bearer, eleven thon- 
sand eight hundred and forty dollars, for land, stock, &e, 
The condition of the above note is to be ten bales of cot- 
ton paid on the above note by the first day of January, 
1866 ; further, that I, J. C. Russell, have the right to pay 
one half the balance of the note in cotton at twenty cents 
per pound, or coin, optionary with Russell ; the other half 
of the note to be paid in toin, or cotton at twenty cents per 
pound, optionary with James McCormick. If there is any 
left unpaid the first of January, 1867, it is to be extended 
until the first of January, 1868, at legal interest. All the 
above note that is not paid on or before the first day of 
January, 1866, bears interest at eight per cent. until paid. 

Nov. Ist, 1865. 





J.C. Rossen.” 

At the bottom of this note was a description, by num- 
bers, township and range, of the land. 

McCormick, at the same time, conveyed by deed the land 
mentioned in the bill, to Russell, warranting the titles, and 
including in the deed one hundred and twenty acres of 
land called “lost lands,” and described as a “tax paying 
claim” ; and Russell then entered into possession. The 
proof shows that this last land was not a part of the land 
originally contracted for, but was “thrown in in the trade”; 
that Russell was fully informed by McCormick of the con- 
dition of the title to it, and that the deed was inadver- 
tently made, by the person drawing it up, to inelude the 
“lost land” in the warranty of title to the other land sold. 

Various payments by Russell, amounting to about four 
thousand six hundred dollars, up to January 12th, 1867, 
were placed by McCormick to the credit of the amount due 
for the personal property, Russell not giving any specific 
directions as to how it should be applied. 

McCormick filed his bill on the 10th of April, 1868, and 
sought an account and the enforcement of his vendor’s lien 
and the paymeut thereof in coiu, aud also prayed thai tho 
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deed made by him should be reformed, so as to express 
the true inteation and uaderstanding of the parties as to the 
one hundred and twenty acres of “lost land,” it being 
drawn up as it was by mistake of the person writing the 
deed. 

The answer admits that some of the purchase-money for 
the land is due, but insists that the payment made should 
be deducted from the amouut agreed to be paid for the 
land ; and denies that McCormick has a vendor's lien on 
the land for the purchase-money of both the land and per- 
sonal property; and also claims to be allowed, as an offset 
agaist the amount of the purchase-money for the land, 
the amount paid out by Russell to secure a perfect title to 
the one hundred and twenty acres of “ lost land”; alleges 
that it was the intention of McCormick and Russell that 
the title to the “lost land” should be warranted, as well 
as the title to the rest of the land; and alleges that the 
amount thus found due is the true amount due for the pur- 
chase-money of said lands, and that this sum should be 
decreed to be for United States currency, or ‘‘ greenbacks.” 

The cause was submitted on bill, answer, exhibits, testi- 
mony, and motion of respondent to dismiss for want of 
equity. The chancellor decreed that McCormick was enti- 
tled to the relief prayed for, and had a lien on the lands 
for the amount of the note still unpaid; and that the 
amount so found due, as by statement of the chancellor 
himself, is nine thousand five hundred and six dollars and 
ninety-seven cents, in gold or silver coin, in default of pay- 
ment of which, the register was ordered to sell said lands, 
&e. ; and further decreed a reformation of the deed accord- 
ing to the prayer of the bill. The defendant appeals. 

The errors assigned are— 

Ist, The final decree. 

2d, That the court erred in rendering a decree in favor 
of complainant to the extent to which the final decree goes 
in his favor. 


Gotpriwatre, Rice & Sempre, forappellants.—The instru- 
ment executed by J. C. Russell to McCormick, on the first 
of November, 1865, and which is the foundation of the 
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present suit, is not a promissory note, although it begins 
like one. It is a special coniract, imposing duties and 
obligations, not only upon Russell, but also upon McCor- 
mick. It is all-important to notice that no day or time igs 
fixed for the payment of the cotton, if the option was for 
the cotton. The last clause of the note makes this clear. 
Whidden v. Belmore, 50 Coun. 857. 

Even if it be conceded that the option, secured to Rus- 
sell by the provision that he had the right to pay one-half 
of the balance of the note in cotton at twenty cents per 
pound, or coin, optionary with Russell, might be lost by 
his failure to exercise that option within a reasonable time; 
yet it is very clear, first, that the bill of complaint and 
proof should have shown that he did not exercise his op- 
tion within a reasonable time; and second, that as to “ the 
other half” which was “ to be paid in coin, or in cotton at 
twenty cents per pound, optionary with James McCor- 
mick,” the latter (McCormick) can not sue in any court 
until he makes a demand ; he can not recover without al- 
leging and proving a demand. McMurray v. The State, 
6 Ala. 324, is conclusive on this last point. 

This is not a promise to pay one of two things, at a given 
place, on a given day.—2 Parsons on Con. 5 Ed. 651, 657. 

Upon such an instrument, and upon the contract for the 
sale of realty and personalty for a sum in gross, confound- 
ing the prices of the two so as to make it impossible to say 
what was the price of either, the vendor has uo lien upon 
the land which he can enforce. Upon the pleadings and 
procfs, no court can say wih any certainty, whether any 
part of the price of the Jand remains due aud unpaid, and 
if so, What part remains due and unpaid. It never was 
heaid of, that a mere vendor’s lien for land ean be onfored 
against persoualty which he sold at the same time to the 
same vendee, It is the vendor’s own fault that he has put 
his contract and payments in so confused a shape thatthe 
court can not, upon the pleadings aud proofs, arrive with 
anything like certainty at the umount, if any, which re- 
mains unpaid of the price of the Jaud ; and be must bear 
the consequences of this fault. He ought not to have made 

the contract and conducted himself so as to produce una- 
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yoidable uncertainty and inextricable confusion. He can 
not call on the court to grope its way into the darkness of 
his own creation, or to indulge in mere guessing or con- 
jecture. He has put anything like certainty out of his 
case. 

The appellee founded his right on an executory agree- 
ment, which imposes duties upon lim, as well as upon the 
other party. He does not allege and prove performance 
of what he was bound to do. And, on this ground, his bill 
must be dismissed.—2 Parsons on Con. 5 Ed. 529, and 





note (7). 

Even if complainant is entitled to any decree, he is 
clearly not entitled to the decree rendered. 

There is no equity in the bill; certainly none as to “ the 
half” as to which complaivant had the option. 


Puan & Barer, contra.—1. The contract gives the debtor 
the right to pay /al/ the debt by the Ist of January, 168, 
in cotton at 20 cents, or coin. It gives the right to the 
ereditor to demand payment in cotton at 20 cents, or coin, 
for the other half. Each party had the right as to half, the 
oue to pay and the other to demand payment in cotton at 
twenty cents, It was to pay in cotton, or to get cotton, that 
induced this stipulation in the contract. The debtor would 
pay in cotton, if it was worth less than twenty cents. The 
creditor would demand cotton, if it was worth more than 
gold. The value of coin remained the same. Coin was 
the currency in which the whole debt was to be paid, if 
neither party clected to pay or demand cotton at twenty 
eenta. The debtor failed to pay, or offer to pay, cotton or 
eoin. Certainly this failwre of the debtor can not enure to 
his benefit by ailowing him now to pay in greenbacks. 
The court judicially knows that greanbacks were worth far 
less than gold. Why is the contract silent as to what will 
— the debt after the failure to pay in cotton or 


eoin? Can it be contended that the parties intended 
ereet rs icks, when they spee cificd how and in what the debt 
nlsht be pari? [tis man , that when the debtor failed 


to elect tou pay in cotton, me was liable absolutely for god 
or silver.—7 Ala. 775, and authorities cited. 
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The debtor had the right of election within a stated — 
time, and not after that time.—Stewart v. Donnelly, 
4 Yerger, 177. 

Then, as to one half, the bill contains equity, and the 
motion to dismiss must fail. 

The right to pay half was a stipulation for the debtor’s 
benefit, and he lost the right by failing to claim it. How 
can he increase that benefit by his failure to elect ? 

2. As to the half the creditor had the right to demand 
in cotton or coin, that was a stipulation for his benefit, and 
what is the legal effect of his failure to take advantage of 
it? It certainly is not that his right to cotton or coin ig 
forever lost. If the law compels him to take cotton at 
twenty cents, it may be that the debtor would be injured 
more than to require him to pay in coin. The failure of 
the creditor to elect leaves him the right to claim coin, that 
being the currency the sale was made in, as is clear from 
the contract itself. 

Ought the creditor to have elected before filing his bill, 
as a condition precedent to his right to file it, and indis- 
peusable to the right to come into court? If he was 
bound to elect, he must have done so within the time al- 
lowed him, and that was at the maturity of the debt. 
How is the debtor injured by the creditor's failure to elect 
before filing the bill? If he is damaged, he might have 
avoided injury by doiug what he bound himself by con- 
tract to do, and that was to pay a// the debt in cotton or 
coin by the first day of January, 1868. Why did he not 
offer cotton or coin within the time, and compel the cred- 
itor to choose? In Parsons on Contracts, vol. 2, p. 152, 
and the case there cited in the note, it is stated that © if 
the obtigation to pay be ia the alfernutive, one thing or 
another, as the cre lifer may choose, the tender should be 
of doth, that he may make bis choice.” What right has 
the debtor to complain that he was never called on for 
either cotton or coin, when he never offered either, aud 
when his contract required him to pay cotton or coin ina 
given time ? 

The first part of the contract states a promise to pay so 
many dollars ; this part, Y¥ signed before reciting the balance 
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of the agreement, would have been a note payable in cota or 
greenbuc ks; but the whole contract is stated, and then signed 
by the debtor, thus making it a debt payable in coin cur- 
vency, but which could be paid in cotton at twenty cents 
within the time stipulated. 


B. F. SAFFOLD, J.—There is no donbt about the 
equity of the bili. The land proceeded against is that for 
which the money was due, and no cause is shown why the 
vendor’s lien does not attach. 

The chief issue between the parties is the correctness of 
the decree ascertaining the complainant’s demand in coin. 
The obligation of the debtor was to pay half of what is 
unpaid in cotton at twenty cents a pound, or coin, at his 
option, and the other half in the same way, at the option 
of the creditor, by a specified time. In Lane v. Kirkman, 
Miuor, 411, where a note for a specified sum of money was 
payable on a day certain, but might be discharged with 
cotton at the market price, it was held that the plaintiff 
was not bound to demand the cotton, but the defendant 
should have made his election within the time allowed by 
the contract, and given notice thereof to the creditor, 
otherwise the obligation to pay money became absolute. 
This ruling is referred to and reaftirmed in 1 Stew. 524, 
2 Stew. 444, 6 Ala. 324, 7 Ala. 775. In this case, there is 
no averment on the part of the defendant of readiness to 
perform the contract. 

As to that part of the contract which gave option to the 
creditor, the decisions above referred to establish that 
where the agreement is to deliver a ponderous article upon 
a day certain, no demand is necessary to entitle the plain- 
tH tu maiutain his action, though it may be defeated by 
plea and proof of the defendant’s readiness to deliver. 

In Tireusend v. Wels, 3 Day, 327, which was an action 
on a note for $3), payable in rum, sugar or molasses, at 
the clection of the pryee, within eight days after date, it 
was held not necessary to prove that the payee made his 
election, aud wave notice thereof to the maker, but that if 
the defendant did not tender either of the articles within 
eigat days, he became immediately liable on his note, and 
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the amount might be recovered in money.—See, tilso, 
2 Penn. 65, 301; 3 Seam. 389. It seems to me, that where 
the creditor has the election of a ponderous article or 
money, his omission at the proper time to elect, should be 
regarded as an election to take the money. But the de- 
fendant does not plead a tender, or readiness to deliver, 
and, therefore, the complainant’s right to the money is 
absolute. 

The recovery in gold or silver coin was correct. —//olt v. 
Given, 43 Ala. 613 ; Chisholm v. Arrington, ib. 610; Butler 
v. Horwitz, 8 Wall. 

There was no error in reforming the deed. The proof 
abundantly shows that there was no fraud or misrepre- 
sentation respecting the “lost lands,” even if it does not 
appear from the deed that the warranty of title was not 
intended to apply to them. 

‘Lhe judgment is affirmed. 





CENTRAL MINING AND MANUFACTURING COM- 
PANY vs. STOVEN. 


[ATTACHMENT AGAINST DOMESTIC CORPORATION.] 


1. Attachment suits ; judgment by default in, when error.—In suits com- 
menced by attachment, it is error to render judgment by defanit at 
the return term. 

Affidavit; what not required to state. The aftilavit need not state that 


the corporation against which the attachment is sought is a domestic 


© 


one, 

3. Leryof anattachment ; what subject to.—The statutory right of redemp- 
tion is not subject to the levy of an attachment, but its inclusion in the 
ofticer’s return does not vitiate the levy on proper subjects ; an ‘*equity 


of redemption” is a proper subject on which to levy an attachment. 


APPEAL from Cireuit Cou.t of Shelby. 


, i ' SR td Stl 
die recurd dves Lut balne Lie presiding juagye. 


The appellee instituted suit by attachment, on the 3d of 
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June, 1869, against the appellant, a domestic corporation, 
before a magistrate, returnable to the circuit court, for 
wages due appellee as superintendent of appellant’s busi- 
ness. No security was given upon the attachment bond ; 
the writ issued, and was returned by the officer, “levied 
upon the equity and right of redemption” of appellant in 
certain lands. At the return term of the attachment, Sep- 
tember 23d, 1869, judgment by default, with writ of in- 
quiry, was rendered against appellant, and an order of sale 
of the equity and right of redemption made. From this 
judgment appellant appeals, and assigns as error-— 

ist, Judgment by default. 

2d, Want of personal service or proper levy. 

3d, Want of bond with security, as required by law. 


Cuitron & Tnortaton, for appellant.—l. The levy of 
an attachment is in the nature of a proceeding in rem, and 
the statute requires it to be levied on property of the de- 


fendant, so that a prudent man who looks after his prop- 


erty, would thus be notified of the pendency of the suit 
by reason of which such property was seized or impounded 
to answer the plaintiff's demand. So, if real estate be 
levied on, the defendant must have in such estate a /ee 
simple title, or some less legal esfa‘e—Code, § 2943. The 
mere equity of redemption, lovied upon in this case, is in no 
sense a legal estate, and a levy upon such equity gives no 
notice, and is not service. 

2. ‘The court will judicially know when the terms of the 
circuit courts begin, (Allinan and Wise v. Owen, 31 Ala. | 67.) 
aud this court will pe:cvive from the record that this writ 
of attachment was returcable to the September term, 1809, 
of the Sheloy circuit court. The jadgment, then, was ren- 
deied at the first term, which was erroneous.—S/andifer v. 
Loney, Grautlant & CUo., 43 Ala. 70, and cases there cited. 


Cons & Lew, contea.—1. An eqnity of redemption in 
land may be the subject of levy by attachment. Except 
as against the mortgagee the wortgacor is regarded as the 
real owner of the land. The equity of redemption prior 
to foreclosure is the real and beueficial estate tantamount 
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to the fee at law. ‘This, the original doctrine of equity, 
has gradually crept into the common law from necessity, 
and is now universally held by the common law courts.— 
See Kent’s Com. 9th ed. vol. 4, marg. p. 160; also, Adams’ 
Equity. 

2. The Revised Code makes no change in the old attach- 
ment law as to property subject to levy thereby; and this 
court has uniformly held the general principle, that prop- 
erty which can not be sold under execution can not be 
sold under attachment, and whatever may be sold under 
execution may be sold under attachment.—See Goode & 
Ulrich v. Longmire, 35 Ala. 676; Drake on Att. $ 244. 

Under the laws of Alabama, the equity of redemption is 
the subject of levy and sale under execution, (Rev. Code, 
§ 2871, subdiv. 3,) and must, therefore, be liable to attach- 
ment. This is the settled rule on the subject. Hise, how 
easy it would be for a man, by removing his personal 
property, putting himself out of the way of oflicers to 
avoid personal service, and mortgaging his lands, to avoid 
the enforcement of any remedy for debt against him.— 
Further, see 4 Kent’s Com. pp. 179, £75; Davenport v. La- 
con, 17 Conn. 278. 

There is a difference between the levy upon any interest 
jo land, and a levy upon an interest reversionary and in 
remainder in personal property. The former can be made, 
because no manual seizure is required in any levy upon 
land, whereas the latter would be illegal, as the custody 
and possession could not be acquired without a trespass 
upon the person holding the possessory interest in the per- 
sonai property.— Goode & Ulrich v. Longmire, supra. 


The appellee also submitted an argument asking a re- 
view ot the decision in Standifer v. Toney, Grantland & 
Co., 43 Ala. 70. 


B. F. SAFFOLD, J.—This suit was commenced by at- 
tachment in June, 1869, and judgment by default was 
given against the defendant at the &rst term of the court 
thereafter. In this there was error, because, as the com- 
plaint was not required to be filed until within the first 
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three days of the term, the defendant could not know what 
he had to defend in time to prepare for trial. The service 
of asummons is effected by leaving a copy of the sum- 
mons and complaint with the defendant, and, in cases so 
commenced, the service is required to ‘be made twenty 
days before court, to authorize a trial at the first term.— 
Standijer v. Toney, Grantland & Co., 43 Ala. We discover 
no error in any other respect. 

Attachments may be issued against foreign as well as do- 
mestic corporations, and only iu the former case is there a 
necessity to allege whence the corporate capacity was de- 
rived, in order that due publication may be made—Rev. 
Code, § 2938. In this case, no other service was required 
than the levy of the attachment on. property subject to it. 
The equity of redemption was such property. The inclu- 
sion of the statutory right of redemption in the return of 
the sheriff can not vitiate the levy on proper subjects. 
The affidavit and bond seem to be regular and sufficient. 

The judgment is reversed and the cause remanded. 








PHILIPE vs. HARBERLEE. 


[ACTION BY HOLDER AGAINST THE PAYEE OF A PROMISSORY NOTE. } 


1. Notice of protest ; how given to indorser.— Notice of the protest of anote 
or bill of exchanve may be given to an indorser through the postoffice, 
notwithstanding the place where payment was to be made and where 
the demand and protest were made was that of his residence, when the 
holder, who is the owner, lives elsewhere. 

Negotiable note; consideration of.—A negotiable note imports a consid- 
eration, and when it suspends the collection of an original debt, such 
suspension is a sufficient consideration for the promise to pay the debt 


re 


of another. 
3. Judgment ; when amended.—A judgment may be amended by correct- 
ing an error in the calculation of interest, in the court of original juris- 
diction, on the application of either party, at any time within three 
years from its rendition. 
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APPEAL from City Court of Mobile. 
Tried before. Hon. C. F. Movurron. 


The facts appear in the opinion of the court. 


Geo. N. Stewart, and Daraan & Taytor, for appellants. 
The court ruled that notice of protest of the note given by 
mail, though not received in time, was sufficient to hold 
the indorser, because the holder resided abroad. 

We admit the rule, but deny its application. We con- 
tend that the party who held the note, whose duty it was 
to have it protested and to give notice, was the bank, and 
therefore a resident of the same place as the indorser, and 
that, therefore, personal notice or notice received in time 
was necessary. 

That the bank is such holder, and is to be so considered, 
is the settled decision of the Supreme Court of the United 
States, as found in 6 How. ~57, 258. That case is full in 
point for the appellant ia this case, and vow the question 
is whether or not this court will adopt the rule as there 
laid down, or lay down the law of this State in conflict 
with the rule of that court. 

Let us see how far this State is committed against this 
uniformity of rule, and whether it is not possible now to 
establish this uniformity, and thus be relieved from this 
evil. 

The first case referred to as the duty of the holder, is 
that of Stephenson v. Primrose, 8 Port. 155. In that case, 
the parties residing in the same place, personal notice was 
required. There the rule was laid down so strictly that 
although the notary went twice to the place of business of 
the indorser, to give the notice, and left the notice in the 
postoflice only after such ineffectual effort, it was held 
insufficient. 

The next ease is found in Foster v. McDonald, 3 Ala. 34. 
There the holder appeared to be J. F. Comegys, cashier of 
the bank at Tuskaloosa, and the defendant, Foster, lived 
there also. McDonald was the plaintiff, he living at Mo- 
bile. The court said that the legal inference was, that 
McDonald had acquired the note after protest, and that 
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the cashier was the holder at the time of protest, and con- 
sequently that notice by mail was insufficient, personal 
notice being required ; and the judgment which had been 
rendered against the indorser was reversed for that cause. 

That case was precisely like the case here, in this, that 
the true holder did not reside in Tuskaloosa, but in Mobile, 
bat this was not shown by the note. The court held the 
eashier to be the holder, and nothing appeared to the con- 
trary. It is true that Judge Ormond expresses the opin- 
ion that the notary might have sent the notice to McDon- 
ald at Mobile; and he might have sent it to Foster, if he 
was the true, holder, and that this would have been suffi- 
cient. This, however, is not authority ; it is only dicta, and 
not the point of decision cf the case. 

The same case came again before the court in Foster 
vy. Me Donald, on the same facts, except that it appeared 
that the holder was McDonald, and that he resided in Mo- 
bile. The note having been protested at Tuskaloosa, and 
the notary having at Tuskaloosa placed the notice in the 
postoflice. As thus presented, the case is precisely like 
the one before the court. The cashier was the apparent 
holder, the true holder or owner living elsewhere, the no- 
tice given by the notary by mail to the defendant living at 
the same place as the bank. (The only difference was, 
that there was no proof that the notice was not received in 
time, whilst, im our case, we prove that it was not received 
in time.) 

What was the decision of the court? The court did not 
decide that notice by wail in this ease was sufticient, but 
decided it on the ground that the indorser having “ de- 
murred to the evidence,” the court said, “the jury might 
have inferred that the ludorser did receive the notice in 
reasonable time ;’ and on this ground they decided against 
the indorser, commenting fully on the effect of a demurrer 
to evidence requiring them to incline that way—and thus 
the head note of this ease recites that the notice by mail 
is not sufficient, unless it comes to the hands of the indorser 
in time, and that is the result of that case. 

It is an authority for the plaintiff in error, which never 
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has been overruled, except by dicta, as we shall see on 
examination of the subsequent cases. 

The next case is that of Gindrat et al. v. Mechanics Bank 
of Augusta, 7 Ala. 324. In that ease, the bill was sent by 
the Bank of Augusta to the State Bank at Montgomery, 
for collection. It was proved that the bank at Montgom- 
ery had made and published a rule that its notices of pro- 
test should be sent by mail, and also proved it to be the 
usage of that bank to put the notices in the postoffice, and 
that Gindrat dealt with the bank. It is true that Judge 
Goldthwaite, who delivered the opinion of that court, said 
and thought that the note was suflicient, without the proof 
of the rule and the usage ; yet he sustained the rule and 
the usage as being properly admitted as evidence. The 
judgment against the indorsers was affirmed by “ the 
court.” 

Here we have the case decided on the point before the 
court as authority, and the dicta of Judge Goldthwaite that 
the rule and usage were not needed; but this is Judge 
Goldthwaite’s opinion; the decision as authority rests on 
the whole case, on the rule and usage of that bank, which 
were held good. Therefore, it is not authoritative or bind- 
ing as authority beyond it. It does not overrule Foster 
v. McDonald, as authority. 

The next case is Greene v. Farley, 20 Ala. 322. There, 
it seems, the only question was, whether the notary was a 
competent person to give notice in case of a domestic bills 
The court say he could do so as well as in the case of a 
foreign bill. Here we have again the opinion of Justice 
Goldthwaite, who cites the case of Gindrat et al. v. Mechan- 
ws Bank of Augusia. But the case was a clear one, hav- 
ing no point bearing on our case, except that it decided 
that a notary was a proper person to give notice where the 
protest was made abroad, and had tobe sent by mail. We 
do not contest in any way that decision. 

The case of Fay v. Porter, 42 Ala. 327, was also a case 
where the proof of usage and custom was relied on, and 
the opizion given by Judge Byrd, shows that the case of 
Gindrat et al. v. Mechanics Bank of Augusta was made the 
fcundation of the decision, aud the proof of usage was held 
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to be admissible to sustain the postoffice notice. The 
last case on this question is that of Bibb v. McQueen, 
42 Ala. 468. This was again a case where proof of the 
usage of the bank was given in evidence to justify the no- 
tice by postoffice. The case of Gindrat et al. v. Mechanics 
Bank of Augusta was relied on and made the basis of de- 
cision. Judge Byrd says in his opinion, that no proof of 
usage was necessary, relying on the opinion of Justice 
Goldthwaite in the case of Gindrat et al. v. Mechanics Bank 
of Augusta. But this again was dicta; the case decided 
was on the usage proved, and it is authority on that point, 
and on nothing beyond. 

Now we see that, although we have the opinions of sev- 
eral of the judges that where the holder is absent the notary 
may send the notice to him or to the indorser, by mail, 
although the parties may live in the same town ; yet, when 
closely examined, it will be seen that there is no case where 
such decision was made under circumstances which create 
the binding effect of judicial authority. The court can, 
therefore, now follow the decision of the Supreme Court of 
the United States, without overruling any decision of this 
court. 

The overruling would extend only to the opinions of 
individual judges, not on the points actually decided by 
the court, mere dicta. The naked question now presented 
for the first time, never before was submitted for the deci- 
sion of this court. 

The question, then, being in fact an open one, what shall 
be the decision of the court? 

In the case now before us, there was no usage proved, 
other than what was said by the notary that it was his 
practice to give personal notice where the indorser lived in 
the same town. 

The notary knew the indorser well. 

The indorser was present at the time, and the notary 
knew where his office was, and also where his dwelling 
was, 

The fact was proved that the notice was not received in 
time, and this was not left open to inference. 

The reasou why the notice was not perfected is shown, 
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and the fault is brought home to the holder or plaintiff 
himself. The notary did not know that a formal notice 
was in fact needed. He did suppose, and was athorized to 
believe, that Philipe was the holder of the note. The bank 
did not knowit either. If paid, the money would be drawn 
by Sawyers, a resident, who left it with the bank for col- 
lection. But it is not shown that the notary even knew 
this; Sawyers’ name was not on the note either. 

The rule that it was competent for the notary to send 
the notice to Sawyers and to the plaintiff, and that each 
had twenty-four hours then to give notice, and thus delay 
the time, can not be invoked, and we need not consider of 
it, as this was not done, and the plaintiff did not give the 
notary the means to do it. 

The fact is that the notice was not received in time, and 
yet all the agents, Sawyers, the bank, and the notary, are 
without blame ; each did his duty. The plaintiff alone is 
chargeable with the default; he can blame no one but 
himself. 

The indorser here is a surety merely, and can not be 
charged, except by strict legal liability. There is no equity 
against him, and no inferences are to be indulged in. 

All the decisions of this State admit that the notary was 
a competent party to give the notice. 

The case of The Bank of Mobile v. Marston, 7 Ala. 108, 
decides that the notary is liable to the holder, if he gives 
an improper notice, or fails to give it. Also, that if he 
undertakes to give the notice to the holder, he must do it 
effectually. 

This establishes his right and duty in this respect as the 
proper party to do the act. 

The case of The Bank of Mobile v. Huggins, 3 Ala. 206, 
decides that the bank is the agent of the owner, bound to 
have protest made, and to obey all instructions of the 
owner. It establishes that the law of principal and agent 
holds between them. 

The case of Bartlett v. [shell, 31 Conn., decided in 1863, 
holds that the due diligence to give notice attaches to the 
notary, and not to the owner ; and that if the notary who 
had the actual possession of the note has used due dili- 
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gence, although ineffectually, it is sufficient to charge the 
indorser ; that it is ‘‘ the holder for collection” who is to 
be treated and considered as the holder, and no one else: 

The case of Bowling v. Harrison, 6 How. 248, decided in 
1848, and before referred to, is the leading case on this 
subject, and settled decision of the Supreme Court of the 
United States. It settles conclusively that the bank, or 
notary, whoever has possession of the papers, is the holder 
for the purpose of giving the notice; and that notice by 
postoftice is not, in a case like this, sufficient. The case is 
fully in point.—See, also, 3 Kernan, 549; 1 Yerger, 168 ; 
2 Hill (N. Y.), 590; 20 Johns. 270; 18 Maine; 5 Penn. 181; 
17 Wisc. 157; 16 N. Y. 235; 5 Cowen, 2u3. 

Shall the authority of this case, which rules and is obeyed 
all over this great extent of country in every State and 
Territory in the federal courts, be overruled, and this State 
form an exception to embarrass commerce on this subject 
of general interest ? Or shall uniformity prevail, so bene- 
ficial to all commercial men ? 

It will be needless to cite any more of the very numer- 
ous authorities on this point. It is the established doc- 
trine of the courts at this day. 

There is another point in this connection which has come 
under consideration in other courts, which is, that it was 
the fault of the plaintiff below himself that the notice was 
not given. It was his business to give the notice; true, he 
can do so by an agent, but he must instruct his agent of 
all that is materia! for him to know, so that he may do it 
properly. The act of his agent is his act, and he is respon- 
sible to us for the acts of his agent. He did not put his 
name on the paper, and no one told the notary that the 
holder was other than what the paper itself showed. Phil- 
ipe being the only name indorsed on the note, the notary 
understood, that if paid, the money would go to the credit 
of Philipe.—Soster v. McDonald, 3 Ala. 34. Believing that 
the note belonged to Philipe, the notary did not suppose 
that notice to him was strictly necessary. He says his 
habit was to give personal notice in such cases as this, and 
he would have done so if he had known the holder was a 
non-resident. The mishap of the plaintiff is, therefore, 
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solely owing to his omission to make known the fact that 
he was the holder. That fact was unknown to the bank, 
as well as to the notary ; for Sawyers had nox disclosed it 
to the bank. 

Now the holder can not shield himself to our injury, by 
reason of the ignorance of the notary of what he should 
have communicated to him for his guidance. 

This principle is asserted in the case of Haley v. Brown, 
5 Penn. 180. In that case, the proper notice was not 
given because the notary was not correctly informed of the 
place where it should be sent. The court said this was 
not sufficient to excuse the plaintiff; that it was the duty 
of the owner to instruct the notary as to the residence of 
the indorser ; and if he did not know it, he must make dil- 
igent inquiry to find it out ; that the notary was his agent. 
Preston v. Dayson, 7 La. 11. was cited, to show that the 
owner can not avail himself of the ignorance of the notary, 
his agent, to excuse himself. 

In the case of Lawrence v. Miller, 16 N. Y. 235, the rule 
is extended still further. There the notary sent to a per- 
son of the name of the indorser, which he found by con- 
sulting the directory of the city, supposing he was the 
party. But it turned out that there were two of the name, 
sand he had found the wrong person. The case went by 
appeal from the supreme court to the court of errors, 
where the judgment in favor of the indorser was affirmed. 
It was held, that the holder having given no information 
to the notary, the fault lay at his door, and that he could 
not charge the indorser. 

The necessity of uniformity of decision on commercial 
questions has been so strongly urged by judges, to prevent 
confusion, that it is believed, when it appears that such a 
concurrence of decision can be established, the court would 
readily create it, unless some insuperable objection is found 
to exist. 

The proof was that the note was given by Wolffe & Co., 
for an antecedeut debt due by them to Harberlee; that 
Philipe was an accommodation indorser, and that there 
was no agreement whatever binding him, other than the 
fact of the indorsement itself. 
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In the case of Rutledge’s Adm’r v. Townsend, Crane & 
Co., 88 Ala. 706, the notes given were made payable at a 
future time, as well as in this case, but the original debt 
was not extinguished there, although the surety was a joint 
maker with the principal ; and the original debt was still 
in force, as here. There was nothing in the case before 
the court to show that the original debt was extinguished ; 
this idea was negatived when the bill of exceptions states 
that there was no other agreement. The note was, there- 
fore, a collateral security only. The court erred clearly in 
the refusal to give the charge asked for, and in giving the 
additional charge that the execution of the note alone was 
sufficient evidence of a consideration, There was a good 
consideration as to Wolffe & Co., the makers, but none as 
to the indorser, as was held in 38 Ala. 706, which cause 
the court wrongfully overruled. It was in point for the 
defendant below. 


J. LitTLe SMITH, contra, maintained, in an elaborate ar- 
gument— 

1. That the settled law of Alabama is as is charged. 

2. That the law has been so settled since 1845 ; that it 
was so held in this State as early as 1841; that this court 
declared, as late as the January term, 1869, that the law 
as stated was so well settled in Alabama, that it could not 
then be departed from by the judiciary, and that the same 
doctrine has been held by the present court, as late as the 
June term, 1869. 

3. That, according to the contract, the right of Harberlee 
to recover against Philipe was subject to the condition, 
that payment of the note at its maturity should be demanded 
of the makers ; and upon their failure to pay, then that Phil- 
ipe should be notified according to the laws of Alabama, 
where the note was payable; and that whenever this con- 
dition was complied with, that the liability of Philipe as 
endorser was fixed. 

4. That the law of-Alabama, as to the mode of comply- 
ing with this precedent condition, is to be determined by 
the decisions of its judicial tribunals as they stood at the 
time of the protest; that is to say, at the performance of 
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the condition, and Harberlee’s right to recover was fixed 
when the notice was given, according to such decisions. 

5. That even if it should be held, that, on principle, 
those decisions are wrong, yet the contract that had be- 
come valid and binding on Philipe, under the construction 
of the Alabama law, as construed by its courts at the 
time, can not be impaired by any subsequent decision 
changing the construction of the law on the manner of 
giving notice. 

6. If there be a conflict between the decisions of the 
supreme court of Alabama and those of the United States 
courts, those of the State must be adhered to. The deci- 
sions in Alabama would contro] even the United States 
courts in such a case as this. This is not a question of 
general commercial law; for notes are not protestable 
under the general mercantile law, but the rules of the com- 
mercial law relating to protest and notice are made appli- 
cable to such notes only by our statute, and the commercial 
law referred to in the statute of Alabama must mean the 
commercial law as it was ruled by its own courts when the 
statute was incorporated into the Code without change; 
so that the principle of Gindrat et al. v. Mechanics Bank of 
Augusta is incorporated into the statute, and must be fol- 
lowed until the statute is repealed. 

7. That the commercial transactions of this commercial 
State, whose exports of cotton alone exceeds forty millions 
annually, in regard to notices and protests of notes, have 
been based on a rule declared by the highest judicial tri- 
bunals in the State to be the correct rule, and to now hold 
that all protests and notices made under the rule were 
worthless, and that all parties to unpaid bills are no longer 
to be held according to the rule, but that they are held or 
released under some new and different rule, would, in all 
probability, be ruinous. This is, therefore, pre-eminently 
a cause where the doctrine of “stare decisis” should be 
upheld ; for the rule as construed is a rule of property, 
which is immeasurable in the extent of its effects, If it 
is advisable that some new rule should be adopted, the 
legislature can declare such rule as operating on future 
transactions, without destroying vested rights, and the judi- 
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ciary should leave that matter to the legislative depart- 
ment. 


B. F. SAFFOLD, J.—The appellant was the payee and 
endorser of a negotiabie note drawn by Wolffe, Price & 
Co., due sixty days after date, and payable at the Mobile 
Savings Bank. The note was the property of the appellee, 
who lived in New Orleans, and was sent by him, through 
Mr. Granger, to Mobile for sale or collection. Granger 
placed it in the hands of Petty & Sawyers for that pur- 
pose. They, not selling it, left it at the bank for collec- 
tion, where it was delivered to a notary, who, at the request 
of the cashier of the bank, presented it to the paying 
teller of the bank for payment, and on being answered “ no 
funds,” protested it, and gave notice through the postoffice 
to the endorser residing in Mobile, where the bank was 
located. The notice was sent on the 13th of February, 
the day the note became due, and was received by the en- 
dorser on the 16th of the same month. 

The appellant objects to the charge of the court, that 
the notice of protest given to the indorser through the 
postoffice was sufficient, if the holder of the note resided 
out of the State, notwithstanding his agent who had it for 
collection lived in Mobile. He admits that this is in ac- 
cordance with the adjudications in this State, but insists 
that it is different elsewhere, and especially in the federal 
courts, under the authority of Bowling v. Harrison, 6 How. 
248. In that case, the decision was emphatic that the 
bank, which had the note for collection, and the notary who 
made the protest, were holders for the purpose of giving 
notice ; and that where an endorser lived in the same town 
or city where the bank was located and the demand made, 
and where the note was payable, the notice to him must 
be given personally, or at his residence or place of busi- 
ness. This is certainly high authority, and extensive in 
its operation, applying to all cases of foreign commercial 
paper brought under the cognizance of the federal courts, 

We might conform the decisions of this court to that 
of the United States supreme court, for the sake of uni- 
formity, if the people of the State had not transacted their 














608 FORTY-FIFTH ALABAMA. 





Philipe v. Harberlee. | 





business in compliance with a different rule announced by 
their own tribunals, upon whose consistency they have a 
right to rely.—Gindrat v. Mechanics Bank of Augusta, 
7 Ala. 324; Greene v. Farley, 20 Ala. 324; Bibb v. Me- 
Queen, 42 Ala. 408; Tyson v. Oliver, 43 Ala. 455. 

The law is well settled, that if the holder and the in- 
dorser reside in the same town or city, the notice must be 
personal, or left at his residence or place of business, but 
if not, it may be sent by mail. Is the agent for collection, 
or the notary, in any legal sense the holder? They have 
no such beneficial interest as will entitle them to sue on 
the paper, and are not responsible otherwise than as an 
agent or officer. The amount of the notary’s bond is in- 
compatible with his responsibility for every failure to fix 
the liability of an obligor. 

In addition to this, the postoffice has become, in most 
cases, the surest and speediest mode of communication. 
In cities where a penny post is established, the carriage of 
letters is entrusted to persons whose exclusive business it 
is, and whose liability for negligence can better be enforced 
than that of a casual or special messenger. We are not 
persuaded that the rule in this State is not as good as any 
other. 

As to the consideration necessary to bind the endorser, 
the evidence shows that the principal debtor was indebted 
to the plaintiff for merchandise sold for him which had 
not been accounted for, and that the creditor was pressing 
for payment when he received this note, endorsed by the 
appellant, and payable in sixty days. Nothing is proved 
in reference to the extinguishment of the prior indebted- 
ness by the note, except what is indicated by the acts of 
the parties as here related. The note imported a consid- 
eration, and was payable at a future day, suspending the 
remedy upon the original debt. That suspension was a 
consideration for the new promise.— Rutledge v. Townsend, 
Crane & Co., 38 Ala. 706. 

There was no error in amending the judgment by cor- 
recting the mistake in the calculation of interest.—Revised 
Code, § 2807. 

The judgment is affirmed. 
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ACKLEN, Apm’r, vs. ACKLEN ET AL. 


[BILL IN CHANCERY BY ADMINISTRATOR, TRANSFERRING ADMINISTRATION OF 
INSOLVENT ESTATE FROM PROBATE TO CHANCERY COURT. ] 


1. Decree of insolvency, nunc pro tunc ;_when takes effect against creditors. 
A decree of insolvency of the estate of a decedent, entered nune pro 
tunc in the probate court, under section 796 (5a) of the Revised Code, 
takes effect against the creditors of the estate, in reference to filing 
their claims, from the date of its actual entry. 


AprraL from Chancery Court of Madison. 
Hearp before Hon. WM. SKINNER. 


THE appellant, as administrator of the estate of A. A. 
Acklen, deceased, on the first of September, 1866, filed his 
petition and schedules, duly verified, in the probate court 
of Madison county, alleging the insolvency of the estate he 
represented. The court appointed the 8th of October, 
1866, as the day for hearing the petition, on which day no 
contest was presented by the creditors, and no further 
action was had by the court, until July 13th, 1867, when a 
decree of insolvency was entered nunc pro tunc, as of Octo- 
ber 8th, 1866. Nocreditor of the insolvent estate filed his 
claim within nine months from the 8th of October, 1866; 
but all were filed in the proper office within nine months 
from the 13th of July, 1867 ; and these claims the register, 
to whom the matter was referred (the administration of the 
estate having been transferred tothe chancery court,) report- 
ed as having been filed in due time. To the allowance of 
these claims by the register, and to the confirmation of the 
register’s report by the chancellor, appellant excepted, and 
here assigns the same as error. 


Davin P. Lewis, for appellant.—The first exception to 
the report of the register embraces every claim against the 
estate. They are all excepted to severally, and are equally 
liable to the exception ; and every claim being obnoxious 
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to the exception, and as to this, the report being wrong in 
toto, the exception is sufliciently particular.— Noble et al. v, 
Wilson, 1 Paige, 164; O'Riley, Administrator, v. Brady, 
28 Ala. 535. 

The validity of that exception depends on this question ; 
When was Acklen’s estate declared insolvent ? 

It is submitted that the judgment nunc pro tunc, entered 
by the probate court on the 13th of July, 1867, operates 
retrospectively from the 8th of October, 1866.—Rev. Code, 
§ 796 (5a). 

The entry nunc pro tunc, if legal, must relate to the time at 
which it should have originally been entered, viz., October 
Sth, 1866, by the very terms of section 796 (5a) of the Re- 
vised Code, no less than by the universal construction of 
such entries. The view of the court below in giving effect 
to the entry of the judgment nunc pro tunc only from the 
date of the entry, can not be sustained. 

It is to be observed, that if the estate of Acklen was not 
declared insolvent on the 8th of October, 1866, then there 
has been no judicial ascertainment of insolvency. 

That decree of insolvency can not now be disregarded, 
unless the same is absolutely void. If mere errors have 
intervened, that does not invalidate the decree ; especially 
when the same have been acquiesced in, and waived. Un- 
less it is shown, then, that the decree of insolvency ren- 
dered July 13th, 1867, nunc pro tune, is absolutely void, that 
decree is valid from October 8th, 1566. And the latter 
(October 8th, 1866,) is the date from which the nine months 
must be computed, to determine whether the claims against 
the estate were presented and verified, according to sec- 
tion 2196 of the Revised Code. 

The record shows that the directions of sections 2178, 
2179, 2180, and 2181, of the Revised Code, were complied 
with in every respect. There is not one jurisdictional fact 
wanting ; and as no creditor tendered a contest of the alle- 
gation of insolvency, section 2187 of the Revised Code 
made it the duty of the court to decree the estate insolv- 
ent on the 8th of October, 1866. 

Everything is recited in the judgment nunc pro tunc as 
judicially ascertained, that the law requires to authorize 
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its entry ; and no other court could ascertain these juris- 
dictional facts. 


Ropinson & WALKER, contra.—The declaration of insol- 
yency, made on the 13th of July, 1867, if valid, can not re- 
late back to the 8th of October, 1866, so as to defeat claims 
which were not filed within nine months after the latter 
date. The most vigilant creditor would have searched the 
records of the probate court in vain for any evidence that 
the estate had been declared insolvent, until the 13th of 
July, 1867—nine months and five days a/ter the 8th of 
October, 1866. To make the decree of the 13th of July, 
1867, relate back to the 8th of October, 1866, would be to 
bar the claims of creditors, before any evidence what- 
ever existed of a declaration of insolvency. No such evi- 
dence was in existence, until the entry of the decree of the 
13th of July, 1867 ; and this entry was made more than 
nine months a/ter the 8th of October, 1866. No notice of 
a declaration of insolvency on the 8th of October, 1866, 
was given the creditors as required by the statute.——Rev. 
Code, § 2158. 

The first notice given to the creditors was under, and in 
pursuance of the decree of the 13th of July, 1867. 

Moreover, the statute requires, that when an estate is 
declared insolvent, the court must make an order for the 
administrator to make a settlement, not more than sixty 
days from the declaration of insolvency.—Revised Code, 
§ 2187. 

There was no order made on the 8th of October, 1866, 
requiring the administrator to make settlement within sixty 
days. But on the 13th of July, 1867, an order was passed, 
requiring the administrator to make settlement on the sec- 
ond Monday in September, 1867, which was nearly two 
years after the 8th of October, 1866. | 

Upon a fair construction of the provisions of the Code 
in relation to insolvent estates, the claims of creditors 
are not barred in consequence of a failure to file them, 
unless notice of the declaration has been ordered and 
given, as required by section 2188 of the Revised Code. 

In the present case, there was not only no such notice 
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ordered or given until the 14th of July, 1867, but there 
was not, until that date, any evidence on the record show- 
ing that the estate had been declared insolvent. This 
court is now asked to decide that the claim of credit- 
ors are barred because they were not filed before there 
was any evidence of a declaration of insolvency on the re- 
cord, or any notice of such declaration given or ordered to 
the creditor. It is impossible to reconcile such a proposi- 
tion with either reason or justice. 
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B. F. SAFFOLD, J.—The sole question at issue in this 
case is, whether a decree of insolvency entered nunc pro 
tunc by the probate court, on the lth day of July, 1867, 
shall take effect against the creditors of the estate in refer- 
ence to filing their claims from the date of its entry, or 
from the 8th of October, 1866, the time when it should 
have been made. 

The decree was entered under the provision of section 
796 (5a) of the Revised Code, which is as follows: 

‘‘ Judges of probate have authority to complete the min- 
ute entries and decrees in causes in their courts, when the 
same are incomplete on account of their failure to make 
the necessary entries at the time when they should have 
been made, but the necessary applications and proof must 
first be made ; and such entries, orders and decrees are as 
valid and binding as if they had been made at the proper 
time.” 

It will be observed that this statute is much more com- 
prehensive than that allowing amendments of the record 
in the circuit court. By the latter, clerical mistakes only 
can be corrected ; and in cases where there is sufficient 
matter apparent on the record or entries of the court to 
amend by.—Rev. Code, § 2807. By the former, record 
evidence is not indispensable, and, consequently, more lati- 
tude of construction as to the effects of a judgment so re- 
corded is permissible. 

Generally, judgments nunc pro tunc are discretionary with 
the court, at least to the extent that in granting the indul- 
gence the courts will take care that it shall not operate to 
the prejudice of the defendant. They will make the plain- 
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tiff undertake not to disturb intermediate payments mace 
by the defendant, or impeach judgments obtained in the 
interval.—Tidd’s Prac. 933; 6 Danf. & East, 11; 4 Taunt. 
702. When leave was given to enter up judgment as of a 
preceding nunc pro tunc, the court of King’s Bench, in or- 
der that it might not affect purchasers and mortgagees, 
ordered it to be docketed of the term in which the applica- 
tion was made.—Tidd’s Prac. 9.9 ; Baker v. Baker, Ex’ ra, 
H. 35, George III, K. B.; 2 Kent, 442. 

There is eminent propriety in so construing such a law 
as the one under consideration as to give a plaintiff the 
right to which he was entitled, and at the same time pro- 
tect the interests of the defendant and others against that 
which did not exist at the time they accrued. 

The authorities above quoted, and the justice of the case, 
require us to decide that the decree of insolvency took 
effect against the appellees from the 13th of July, 1807, 
the date of its actual entry. 

The decree is affirmed. 





GODWIN, Ex’r, vs. HOOPER, Apm’rR DE BONIS NON. 


[ PROCEEDINGS IN PROBATE COURT FOR REMOVAL OF EXECUTOR. ] 


1. Executor, motion to remove; who can not make.—An exeutor can not be 
removed npon a mere motion to the court of probate in which the es- 
tate he conducts is administered, of any person not interested. 

2. Same; how removed.—The removal of an executor by the probate 
court must be made upon the application of some one of the persons 
named in the statute; the application must be in writing, and verified 
by oath, and the party complained of must be served with citation to 
answer the complaint,in the manner prescribed by the statute ; and 
the removal must be for one of the causes prescribed in the statute. 


oo 


Same; when removal of. and appointment of successor, void --A removal 
of an executor upon a mere motion in the court of probate, without 
the formality and for one or more of the causes, required by the statute, 
is void ; and an adininistrator de bonis non appointed to succeed such 
removed executor, has no authority over the estate, and his appoint- 
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ment is void as long as such executor’s removal is illegal, if both these 

officers are appointed and reside in the State. 

Judgment against removed executor; when void.--A judgment in the 
probate court in favor of such administrator de bonis non against the 
executor so removed upon final settlement, under such proceedings, ig 
void, and will be reversed. 

5. Rehearing ; when not granted on account of defective record.—When this 
court has acted upon a defective record, and the cause has been re. 
versed and remanded, a rehearing will not be granted upon the dis- 
covery that in the court below the record was correct, and a certiorari 
will not be allowed to bring up a more perfect record, if it appears that 
neither party will be seriously injured by permitting the judgment of 
reversal to stand. 


> 


AppkEaL from Probate Court of Russell. 
Heard before Hon. T. L. AppLesy. 


THE facts appear in the opinion. 


J. FaLkner, for appellant.—l. The motion seems to have 
been made by Geo. W. Hooper, who was a stranger to the 
proceedings, and had no interest therein, and was in no 
way connected with said estate, and yet he is allowed by 
the court to appear and move to remove from office the 
executor, who had no notice of the proceedings. The 
order of removal is, therefore, a nullity, and the executor 
was not in fact removed; and so far as the record dis- 
closes, is yet the executor of said estate of John Godwin, 
deceased.—Rev. Code, $$ 2029, 2030; Lambo v. Wyatt's 
Adm’r, 32 Ala. 368; Mathews’ Adm’r v. Douthit and Wife, 
27 Ala. 273; Lyon v. Odom, 31 Ala, 234, (240) ; Dupree v. 
Perry, 18 Ala. 34; Coltart v. Allen, 40 Ala. 155. 

2. The order appointing George W. Hooper administra- 
tor de bonis non, &e., is also a nullity, and is void for sev- 
eral reasons, because the executor was not removed. 

The order of the court says that the executor had been 
twice notified to appear (or cited to appear,) and make 
settlement thereof; but the judge certifies that no such 
notices are on file, or to be found, &c., and there is no order 
in the record for the issuance of any such notices, and 
therefore fails entirely to sustain the action of the court in 
the premises. 

3. The statute requires the judge to issue a notice to 
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the executor to appear on a day therein named, five days 
after service thereof, and show cause why he should not 
be removed ; but in this case it is not pretended that any 
such notice was ever issued to the execator.—See Revised 
Code, §$ 2029, 2030. 

There are four grounds on which an executor or admin- 
istrator can be removed, but in each case a notice to the 
executor or administrator is necessary, and if the notice is 
not given as required by law, the court has no jurisdiction 
to grant the removal, and its action is without authority. 
Revised Code, $§ 2017, 2018, 2019, 2020, 2021, 2022, 2028, 
2029, 2030; McRee v. McRee, 34 Ala. 165. 

There is nothing in the record to authorize the stating 
of the account, or the restating it. 


Rice, Gonpruwalre & Sempie, and Hoorer, contra.— 
1. The transcript does not purport to set out the entire 
record in this case, nor all of the proceedings in the estate 
of John Godwin, deceased, nor all the proceedings or 
record in any other matter mentioned in the record. The 
certificate states it to be a complete transcript of the 
records, &c., “as shown by preambles, orders and decrees, 
from December term, 1867, to September, 1868.” 

2. The recitals of the final decree show all the facts 
necessary to give the court below jurisdiction ; and this is 
sufficient.—Cro/t v. Ferrell, 21 Ala. 351. And these reci- 
tals import absolute verity. 

3. Appellant was removed from the executorship of the 
estate of John Godwin on the 6th of January, 1868, by 
order of the probate court, and on the same day Geo. W. 
Hooper was appointed administrator de bonis non, and no 
irregularity in the removal or appointment can avail ap- 
pellant. The appellant must be prepared to show affirma- 
tively that the order removing him was absolutely void. 
And it is impossible for him so to show with this record, 
which only purports to set out the “ preambles, orders and 
decrees from December, 1867, to September, 1868.” 

And this court, even in a case where there had been no 
order of removal of an administrator in chicf, will con- 
sider the record amended so as to show a regular order of 
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removal, in order to support the appointment of an ad- 
ministrator de bonis non.— Ryland v. King’s Adm’r, 37 Ala, 
80; see, also, Lyon v. Odom, 31 Ala. 234; Grey v. Cruise, 
36 Ala. 559; Coltart v. Allen, 40 Ala. 155; Lkelheimer v, 
Chapman, 32 Ala. 676; Moseley v. Martin, 36 Ala. 216, 


PETERS, J.—The record in this appeal shows that on 
January 6th, 1868, George W. Hooper, the appellee ia this 
case, appeared in the probate court of Russell county, and 
moved the court to remove Massena Godwin, the executor 
of the last will and testament of John Godwin, deceased, 
And the order recites that, it appearing to the court that 
said executor had been twice cited to appear and make 
settlement of his executorship, and had failed to do so; 
and thereupon he was ordered to be removed from his 
said executorship, and said George W. Hooper was ap- 
pointed ad -uinistrator de bonis non of said estate of said 
John Godwin, deceased, to succeed said Massena Godwin, 
and letters of administration were issued to said Hooper. 

After Godwin was so removed from the executorship of 
said estate, the court proceeded to state an account against 
him, at the February term of said probate court, in 1868, 
“from the materials on file.’ From this account, thus 
stated by the court, it appeared that the executor, Godwin, 
“stands charged by the record with the sum of twenty 
thousand six hundred and sixty-one dollars and two cents, 
and that he is entitled to credits to the amount of sixteen 
dollars and five cents.” It was then further ordered by 
the court, that “said account stand thus stated, and that 
the same be re-stated on the third Monday in March next” 
thereafter, Citation was also ordered to be issued “to said 
administrator,’ and to be served on him ten days before 
the hearing of the re-statement of said account, and notice 
of the same was ordered to be published in the Columbus 
Enquirer, a newspaper published in the Slate of Georgia. 

On the day appointed for the re-statement of said ae- 
count, the court proceeded to re-state the same, and to 
make final settlement of said Godwin’s executorship of 
said estate. The order for this states that the exeeutor 
had had ten days previou- notice of the order made in 
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February before, setting a day for the re-statement of said 
account, and that notice thereof had been published in a 
newspaper published in the State of Georgia, there being 
no newspaper published in said county of Russell. The 
account as re-stated at the March term, 1868, of said pro- 
bate court, showed that the executor was chargeable with 
the sum of “thirty-three thousand seven hundred and 
eighty-four dollars and ninety-six cents, and that he is en- 
titled to credits to the amount of twenty-five dollars and 
seventy-five cents;’ and it was also adjudged that the 
balance remaining in the hands of said executor, due to 
said estate, was the sum of thirty-three thousand seven 
hundred and fifty-nine dollars and twenty-one cents. The 
account, thus stated, was “ passed and allowed,” and the 
balance thus ascertained ordered to be paid over to said 
George W. Hooper, the administrator de bonis non of said 
John Godwin, deceased. 

It does not appear from the record that there were any 
original citations or notices issued or served on said re- 
moved executor, of any of the proceedings above recited, 
except what is said thereof in the recitals of the decrees 
of the court, and these recitals are altogether indefinite ; 
and itis not pretended that they were legally issued, or 
legally and properly served in the manner required by law, 
or in any due form of law. The said executor does not 
seem to have appeared or contested any of the above pro- 
ceedings in the court below. 

On the 10th day of September, 1868, he came into the 
probate court of said county of Russell, and prayed an 
appeal to the supreme court of the State of Alabama from 
the judgment rendered in said probate court against him, 
on the 16th day of March, 1868, which was the final decree 
in the cause as above shown. This appeal was allowed, 
and bond for costs was given by the appellant, and the 
case was thus brought into this court. 

In the first place, it is insisted by the appellee, in his 
brief filed with the record in this court, that this appeal 
ought to be dismissed. This motion is not sustained by 
the law. It is therefore refused and overruled. The ap- 
peal ue properly taken.—Rev. Code, § 3485. 
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The judgment in favor of Hooper as the administrator 
de bonis non of the estate of John Godwin, deceased, can 
not be sustained unless it appears that Massena Godwin, 
the executor, was properly removed. No administrator 
could be appointed to succeed the executor until he was 
lawfully removed. The one office must be vacated before 
the other can be conferred. If an administrator de bonis 
non is appointed whilst there is an executor of the same 
estate in office, both being in this State, the appointment 
of the administrator is void.—Matthews v. Douthit and 
Wife, 27 Ala. 273. 

The question, then, turns upon the legality of the re- 
moval of the executor. If his removal was illegal and im- 
proper, then the judgment of the court below against him 
in favor of Hooper is erroneous. 

The statute prescribes how an administrator or executor 
can be removed, and the causes for which they must be re- 
moved. 

The application for removal must be made to the pro- 
bate court from which letters issued, and must be insti- 
tuted by any creditor, legatee, devisee, heir, distributee, or 
by any co-executor, co-administrator, or the sureties of 
any of them. It must be made in writing, must specify 
the grounds of complaint, and must be verified by oath. 
And the party complained of must be cited to appear and 
answer the application, on a day specified therein ; and 
must be served with such citation five days before the 
hearing of the complaint.—Rev. Code, §$ 2017, 2019, 2020, 
2021. Nothing of the sort seems to have been done or 
attempted, in this instance. The order for removal was, 
therefore, void for want of legal jurisdiction. And the 
appointment of Hooper is void for the same reason. If 
there was cause for the removal of the executor, he may be 
proceeded against as required by law, but not in the man- 
ner that has been attempted in this case. 

The judgment of the court below in favor of Hooper, as 
administrator de bonis non of John Godwin, deceased, is 
reversed, the cause remanded, and the said George W. 
Hooper will pay the costs of this appeal in this court and 
in the probate court. 
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Nore BY THE ReporTER.—In response to an application 
for rehearing by the appellee, the following opinion was 
delivered by— 


PETERS, J.—This application for a rehearing is founded 
on the discovery, since the opinion was delivered, that the 
deficiency in the proceedings in the probate court, for 
which this cause was reversed and remanded, did not really 
exist, but that the record submitted for the action of this 
court was defective, and that a correct transcript would 
have produced a different result. 

As it does not appear that the parties to this appeal 
on either side will be injured by the judgment of reversal, 
it will not be disturbed. 

The rehearing is denied, with costs. 





THOMPSON vs. PERRYMAN, Apw’r. 


[ScIRE FACIAS TO REVIVE A DECREE AGAINST AN ADMINISTRATOR, ON PAB- 
TIAL SETTLEMENT AND DISTRIBUTION IN PROBATE COURT. ] 


1, Partial settlement, decree of ; when administrator can not deny.—Where 
the record recites that an administrator appeared and filed his accounts 
for a partial settlement and distribution, and a time was appointed for 
the hearing, at which the accounts were audited and decrees rendered 
against him, he can not be permitted, in a collateral way, to deny that 
the proceedings were held on his application. 

&. Same ; when final.—An absolute decree, in favor of a distributee against 
the administrator, on a partial distribution of the estate, is a final de- 
cree which will support an execution, and may be revived, if dormant, 
on account of failure to issue execution. 

3. Same ; when not satisfied by payment of Confederate currency.—A decree 
of partial distribution in favor of an infant distributee, by his guardian 
ad litem, rendered in 1860, is not satisfied in whole or in part by a pay- 
ment of Confederate currency, in 1863, to the successor in the admin- 
istration. 


AppraL from Probate Court of Butler. 
Tried before Hon. H. W. Warson. 
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I esis, 


TuHE facts are sufficiently stated in the opinion. 


Hervert & Bue tt, for appellant. 
Watts & Troy, contra. 


B. F. SAFFOLD, J.—On the 1st of February, 1860, the 
appellee, as the administrator of James Thompson, de- 
ceased, filed his accounts for a partial settlement and dis- 
tribution of the estate. On the 19th of March following, 
to which time the cause was adjourned, a decree of distri- 
bution was rendered against him, in favor of the appellant 
by his guardian ad litem, for four hundred and fifty-four 
dollars and fifty-four cents, less eighteen dollars and twen- 
ty-nine cents, with which it was credited. On the 28th of 
October, 1861, Perryman made his final settlement, at 
which no action was taken concerning this decree ; at least 
none appears from the transcript to have been taken. In 
1864, J. Routon, who had become the administrator of the 
estate, and who testifies that in 1863 he received fourteen 
hundred and nine dollars and ninety-four cents in Confed- 
erate currency from Perryman, as a partial payment on a 
decree rendered in his favor as administrator de bonis non, 
handed to the appellant, who was still a minor, two hun- 
dred and twenty-five dollars in Confederate currency, which 
he intended as an advancement of so much of his distribu- 
tive share. The minor had no guardian. 

In January, 1870, the appellant, then of lawful age, ap- 
plied to the probate court to have the decree rendered in 
1860 in his favor revived. The court revived it as of the 
20th of January, 1863, for sixty-five dollars and eighteen 
cents, because of the payment made by Perryman to Rou- 
ton at that time, the proportion of which, applicable to the 
decree, would reduce it to that amount. From this action, 
the said distributee appeals. 

A decree of the probate court, on which an execution was 
not sued out within one year from its rendition, may be 
revived by scire facias to the defendant.—Revised Code, 
§ 2830. A partial or complete distribution of an estate 
may take place at any time, on the application of the admin- 
istrator ; but when it is done before a final settlement, the 
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proceedings are not a defense in any action brought against 
the administrator as such.—Rev. Code, § 2097. When it 
is shown in the record that the administrator appeared and 
filed his accounts and vouchers for a partial settlement and 
distribution ; and a time was appointed for the hearing, at 
which the accounts were audited and decrees rendered 
against him, he can not be permitted, in a collateral way, 
to deny that the proceedings were had on his application. 

When an infant distributee has no guardian, a decree 
may be rendered in his favor by his guardian ad litem. In 
such case, the money, when collected, may and ought to be 
paid into court, to be received by the guardian, when ap- 
pointed.— Morgan’s Administrators v. Morgan’s Distributee, 
35 Ala. 303. 

Where a final decree is rendered against an administra- 
tor, in favor of a distributee on partial distribution, it is a 
complete administration of so much of the estate. If, 
under such circumstances, the administrator, in 1863, paid 
the amount of a decree rendered against him in 1860, ora 
proportion of it, to his successor, in Confederate currency, 
is no satisfaction of the decree in whole or in part. 

The decree is reversed, and the cause remanded. 





MOSELY vs. TUTHILL Er At. 


[BILL IN CHANCERY TO VACATE SALE OF LAND MADE BY ADMINISTRATOR 
IN 1863. ] 


1. Chancery courts, jurisdiction of.—In this State, the courts of chancery 
have jurisdiction to re-examine, and to correct or vacate, sales made 
during the late rebellion, of the lands of decedents under orders and 
decrees of the so-called courts of probate of the insurgent authorities, 
during the supremacy of said rebellion. 

2. Probate courts; orders and decrees of, during the rebellion, how treated. 

Such orders and decrees of said so-called courts of probate are to be 

treated as the orders and decrees of foreign courts ; and they may be 

impeached for fraud, want of jurisdiction, or an illegal exercise of 
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the jurisdiction which they have usurped. Quere—Is there any appeal 
to this court from the judgment and decrees of said so-called courts of 
probate, rendered during the late rebellion? (Woopsury, J., arguendo, 
in Scott v. Jones, 5 H. 343.) 


3. Same; power of to order sale of testator’s Tands.— Where there is a will, 


- 


Ss 


there are but two grounds upon which a eourt of probate ean order 
sale of the lands of the testator for the payment of debts: ‘1. When 
the will gives no power to sell the same for that purpose, and the per- 
sonal estate is insufficient therefor”; “2. When a sale of the lands ig 
more beneficial than a sale of slaves, and is not in conflict with the pro. 
visions of the will.” —Rev. Code, § 2079. 

Petition so sell lands ; what must allege.—To give the probate court juris. 
diction, the petition for the order to sell should allege one or both these 
grounds, but not parts of each, 

Same ; when allegations of conflict with provisions of the will, order of 
sale void.—If the ground alleged in the petition is the second named in 
the statute, and is in conflict with the provisions of the will, the pro- 
bate court has no authority to order a sale ; and such a sale should be 
vacated, and if made, should not be confirmed. 

Will; when brought to notice of, and its power over, the court.--Where 
the petition alleges that there is a will, this brings the will to the notice 
of the court ; and the will is a limit upon the jurisdiction of the court, 
which cannot be disregarded. 

Purchaser at sale made by order of probate court, during the rebellion, 
which has been vacated ; with what charged and credited.—On vacating 
such a sale, made under order and decree of the so-called eourt of pro- 
bate of the late rebel government of this State, if such sale has been 
made for Confederate treasury notes of the so-called ‘ Confederate 
States of America,” the purchaser should be charged with the value of 
the use and occupation of the land during his possession, and allowed 
eredit for the value of Confederate treasury notes at the date of the pur- 
chase, if the sale was for cash, and if said notes were of benefit to the 
testator’s estate or his heirs, and for the value of all necessary repaire 
and improvements by him made on said land. 


AppEaL from Chancery Court of Mobile. 
Heard before Hon. Apam C. FELDER. 


MicacE. Prieto died on the 18th of August, 1860, seized 


of certain land in Mobile, leaving two sons, appellant and 
Francis D. Mosely, and the following will, which was duly 
probated : 


“In the name of God, Amen, I, Micael Prieto, do make 


and publish this as my last will and testament : 


“Ttem 1. I request that all my just debts shall be paid 


by my executor, hereinafter appointed. 


“Ttem 2. I devise all my real and personal property 
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equally to be divided, share and share alike, between my 
two sons, Frank D. Mosely and Louis Robert Mosely, and 
to be held to them and their heirs upon the terms and con- 
ditions hereinafter expressed. 

“Ttem 3. I hereby name, constitute and appoint my be- 
loved husband, Francis Mosely, as the sole executor of this 
my last will and testament, and I desire that no security 
may be required of him for the faithful performance of his 
duties as such executor. 

“Ttem 4. It is my desire that my executor, immediately 
after my decease, shall take the possession of all my real 
and personal property, and wholly rent and manage the 
same, and collect the revenue thereof, until my son, Louis 
Robert, shall arrive at the age of twenty-one years, when 
all my said property shall be divided equally, share and 
share alike, between my said sons, Frank D. and Louis 
Robert. 

“Ttem 5. I desire that as soon as may be done advan- 
tageously, my executor shall sell the house and lot situated 
on the Dog River road, purchased by me of M. Duplat, 
upon such terms and conditions as he may deem best for 
my estate, and the proceeds of said sale to be invested to 
the best advantage and interest of my estate, to be subject 
to the conditions and charges hereinafter expressed. 

“Ttem 6. I desire that the net revenue of all my said 
estate, up to the time of the said coming of age of my son 
Louis Robert, and the division of the same shall be di- 
vided equally between my said husband, Francis Mosely, 
and my two sons, Frank D. and Louis Robert, each of 
them receiving annually one-third of the same. 

“Item 7. I do hereby charge each of the shares of my 
two sons, of the property they will receive upon the com- 
ing of age of the said Louis Robert and the equal division 
of said property as above provided, and from that time 
for the term of the natural life of my said husband, Fran- 
cis Mosely, with the payment to the said Francis Mosely, 
of one-third of the net revenue of the said shares; it 
being the true intent and meaning of this, that the said 
Francis Mosely is to have one-third of the revenue arising 
from said property for his natural life, and the said prop- 
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erty is hereby charged with the payment of the same, into 
whose hands soever the same may come. 

“Ttem 8. I request that my two servants, Margueritte 
and Babert, in consideration of their faithful services to 
me, may remain with and take care of my children, and 
that they may be treated with kindness and consideration, 
and their wants amply supplied. 

“In witness whereof, being too weak in body to sign 
my name, I have hereunto affixed my mark, this fourteenth 


day of August, A. D. 1860. . 


MicarL 4 Prieto. 
mark, 


Attest : Chas. P. Robinson, Alphonse Hurtel. 

The executor of said will, after accepting the office and 
entering upon its duties, was removed, and Joseph Bariol 
was appointed administrator of the estate of Micael Prieto, 
deceased, with the will annexed. Said administrator made 
the following application, in September, 1862, for sale of 
lands : 


“The petition of Joseph Bariol, administrator with the 
will annexed of the estate of Micael Prieto, deceased, re- 
spectfully shows, that there has not come into his posses- 
sion any personal property belonging to said estate except 
slaves, and that there have been presented and made 
known to him debts in amount to upwards of six thousand 
dollars ; that petitioner has no money in hand to pay the 
same, or to pay the taxes and other charges upon the 
property of the estate, and that he believes some portion 
of the claims to be just, and that the same should be paid. 
Your petitioner therefore states that the debts can not be 
paid out of any personal property other than the slaves, 
and the sale of the land hereinafter mentioned will be 
more beneficial to the estate than the sale of the slaves, 
by reason of the fact that the slaves are family servants, 
and are needed for the use of the family, and because the 
servants constitute a family which it is not desirable to 
break up and separate. The real estate will sell for a good 
price at this time, but brings no sufficient rent to the 
estate ; that said will gives power to sell only one of the 
pieces of land embraced herein, to-wit: Lot No. 1, as men- 
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tioned in the exhibit “A,” hereto attached ; and that the 
sale of the other lands embraced in the said exhibit “A,” 
as prayed for, will not be in conflict with the provisions of 
said will. 

“Your petitioner further shows that the heirs of the said 
deceased are her two children, rank D. Mosely, of full 
age, a resident of this county, and Louis Robert Mosely, 
of the age of eighteen years, a resident of this county, 
and that Frank Mosely, a resident of this county, of full 
age, is interested as a legatee under said will. 

“Your petitioner therefore prays that the lands set forth 
in exhibit “A,” hereto attached and made part of this peti- 
tion, may be sold for the purpose of paying debts of said 
estate, and that proper orders and decrees may be made 
for that purpose, and that the terms of sale may be for 
cash, or as your honor may deem just and proper upon the 
proof to be presented.” 

Attached to this petition was a full description of the 
property. 

On the 13th of January, 1863, the probate court made 
an order for the sale of the property, which, after setting 
out the petition, notice thereof, appointment of guardian ad 
litem, &c., is as follows: “And it having been proven to the 
satisfaction of the court by disinterested witnesses, whose 
testimony has been taken by deposition and upon direct 
and cross-interrogatories as in chancery cases, and which 
testimony has been filed of record in this proceeding, that 
the personal property other than slaves is insufficient to 
pay the debts of said estate; that the sale of lands here- 
inafter described will be more beneficial to the estate than 
the sale of slaves, and that it will be to the interest of said 
estate that the lands described as follows, to-wit: [Here 
follows particular descriptiongof the property]—should be 
sold for the purpose, of paying the debts of said estate, 
according to the prayer of said petition; and it further 
appearing that a sale of the said lands will not be in 
conflict with the provisions of the said will: It is there- 
fore ordered, adjudged and decreed that said applica- 
tion be granted ; and said administrator is hereby ordered 
to sell the above described land, at public outcry, in man- 
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ner and form as the law directs in such cases, after having 
first given notice for at least three successive weeks of the 
time, place and terms of the sale, together with a descrip- 
tion of the property, in the Mobile Advertiser and Regis- 
ter, a newspaper published in this county ; said sale to be 
made for cash.” 

The administrator, on the 20th of February, 1863, 
made a report of the sale made in pursuance of said order, 
setting out advertisement and notice according to the 
order, and a sale, &c., thereunder, and that a part of the 
property sold at the price of three thousand and fifty dol- 
lars, Confederate States currency, which had been paid, 
and prayed for an order of confirmation of the sale of the 
part sold, and for an order for the sale of the remainder 
(which had been postponed for want of bidders,) on the 
first Monday of March following. 

On the 20th of February, 1863, the court confirmed the 
sale, and ordered a conveyance of the property sold to 
Rosina Rutherford, the purchaser, and a conveyance was 
accordingly made, and the court ordered a sale of the re- 
mainder, as prayed for. 

Bariol, the administrator, died after the sale of the land 
described as lot number two, which was made by an agent 
during Bariol’s last illness, and Wesley W. McGuire was 
appointed and qualified as administrator de bonis non of the 
estate of Micael Prieto, deceased, and reported the sale, 
on the 23d of April, 1863, of the remainder of the real 
estate, under the previous order of the court ; “that at said 
sale Jean Jacques Forrer became the highest and best 
bidder for the same, at the price and sum of eight thousand 
one hundred dollars; that the said lot of land is numbered 
two in said order and decree of said sale; that said 
sale was in all respects fairly conducted, and the sum so 
bid not greatly disproportionate to the true value of said 
land and premises ; that before the payment of the pur- 
chase-money, said Bariol was taken sick, and in a few days 
died ; that your petitioner has been appointed to succeed 
him as such administrator, and that the purchaser of said 
property has now paid over the purchase-money.” Said 
McGuire prayed for a confirmation of the sale, and for an 
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order to execute a conveyance to the purchaser. The court 
confirmed the sale and ordered conveyance to be made to 
the purchaser, on the 23d of April, 1863 ; which was ac- 
cordingly done. 

The purchase-money was paid to McGuire, administrator 
de bonis non, by Forrer, in Confederate ‘treasury notes. 
Forrer sold, in March, 1866, to George A. Tuthill, for eight 
thousand dollars lawful money of the United States, who, 
at the time of filing the bill, held by his tenant, Sophia 
Lewis. Appellant became of age one the 24th of Septem- 
ber, 1864, and in May, 1867, Francis D. Mosely died intest- 
ate, leaving appellant his sole heir-at-law. 

In 1864, McGuire filed his accounts for final settlement, 
and the administration was then finally settled, except as 
to certain suits which were left open, for the purpose of 
enabling the administrator to prosecute said suits. 

On the 9th of September, 1867, appellant filed his bill, 
making McGuire and the purchasers and sub-purchasers 
of the property defendants, and praying for a review and 
revision of the proceedings in the probate court, so far as 
concerned the order and proceedings and sale of the real 
estate ; and that he be reinstated to all his rights under 
the will, and for an account of the rents and profits of said 
real estate, or that he be allowed to redeem the same by 
paying the equivalent for the Confederate treasury notes 
paid for the purchase thereof, and for general relief. On 
the final hearing on the bill, answers, exhibits and proof, 
the chancellor dismissed the bill. The appellant now as- 
signs the dismissal of his bill for error. 


Saorn & Hernpon, and Laxuzay, for appellant.—The com- 
plainant’s case is presented in two aspects : 

1. That the sale was void for want of jurisdiction in the 
probate court. And under this head the propositions are, 
first, that the asserted court had no existence in law; and 
secondly, that if it was a court, its jurisdiction did not at- 
tach in this case. 

2. That if the court was a valid court, and if its jurisdic- 
tion did attach, the sale was was without consideration, 
and was a fraud on complainant, then an infant; and a 
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court of equity will rescind the sale, restore complainant 
to the possession of his estate, and give him an account of 
rents and profits. 

Let us consider the propositions in the inverse order in 
which they are stated above: 

1. Complainant insists that the payment of the bid in 
Confederate States treasury notes was a fraud upon him, 
by which a conveyance was obtained to his estate for that 
which was of no value; that the purchaser from Forrer 
was put upon notice of this fact of payment in such so- 
called money, because there was then no other currency in 
which the payment could have been made ; a fact which is 
asserted in Forrer’s answer, and of which the court itself 
will take notice, as part of the public history of the times. 

The case, in this aspect, falls under the head of fraud 
upon an infant by collusion between the administrator and 
purchaser, whereby the infant’s estate was conveyed, not 
for a grossly inadequate consideration only, but without 
any valuable consideration. 

Under the interposition of a foreign and hostile author- 
ity, the complainant has been deprived of his property for 
a consideration which was illegal, if not traitorous—Con- 
federate money. 

The acts of the court are not final, but only prima facie. 
Its judgments may be overruled.—Martin v. Hewitt, July 
term, 18/0. 

A court of equity will rescind the sale.—2 Spence’s Eq. 
Jur. 379-386; 1 Story’s Eq. §§ 246, 395, 396, 400, 439 ; 
2 Story’s Eq. 694, 695; Kennedy’s Heirs v. Kennedy’s Ex’rs, 
2 Ala. 492 ; 12 Ala. 734; 11 Ala. 295 ; 9 Ala. 704. 

2. Did the probate court acquire jurisdiction to sell the 
land? 

The statute (Code of 1852, § 1754,) under which the juris- 
diction of the probate court to sell the lands in question 
was attempted to be invoked, provides, “That lands may 
be sold by the executor or administrator with the will 
annexed, for the payment of debts, first, when the will 
gives no power to sell the same for that purpose, and the 
personal estate is insufficient therefor; second, when a 
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sale of the land is more beneficial than a sale of slaves, and 
is not in conflict with the provisions of the will.” 

The will is a limit upon the jurisdiction of the court. 
The court can only sell when the law permits the sale. 
When the law forbids the sale, the court has no jurisdic- 
tion to sell. Jurisdiction is the authority to act. 

The petition of the administrator was predicated on the 
second clause of the statute, and was filed on the 20th of 
September, 1862, when slavery was a legal institution. 

It is settled by often repeated adjudications of this court, 
that the question whether the court acquired jurisdiction 
is solved by the allegations of the petition.—Satcher 
v. Satcher's Adm’r, 41 Ala. 39. 

It will appear, in the sequel, that the sale was in con- 
flict with the provisions of the will ; and the question arises, 
whether the will was, in legal effect, a part of the petition. 
If so, the conclusion of the petitioner that the sale prayed 
for was not in conflict with the will, amounts to nothing 
against the fact, shown by the will, that the order asked 
for was in such conflict. The court could not give itself 
jurisdiction, by reciting in its decree that there was no 
conflict. 

The jurisdiction must be invoked by the administrator. 
The statute so declares; the court can not act mero motu. 

The question, then, depends upon whether the will was 
to be treated as before the court, on the petition as a part, 
in legal effect, of such petition. 

Appellant contends, first, that the petition necessarily 
brings the will before the court, as part of it; and secondly, 
that the petition, in fact, so refers to the will as to make it 
in effect an exhibit. 

The correctness of the first proposition appears by con- 
sidering the effect of its rejection. 

If the jurisdiction is to be settled by the mere words of 
the petition, excluding the will from consideration, the 
consequence follows that an administrator may obtain a 
sale of lands of decedent on an allegation shown to be 
untrue by the will; and if the court, on such petition, 
orders the sale of an infant’s land, as in this case, and if 
the sale takes place when he is not sui juris, he may, if he 
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has taken a bill of exceptions, reverse the case and show 
what wrong he has suffered, but can never get his estate. 
Opinion of Walker, C. J., in Howard v. Howard, Adm’r, 
41 Ala. 602, and authorities there cited; Pittfeld v. Gaz- 
zam, 2 Ala. 325. It is supposed to be undoubted law, that 
the reversal would not avoid a judicial sale made by a court 
that had obtained jurisdiction. 

If; on the contrary, the will is part of the petition in legal 
effect, then the owner of the estate is protected from such 
ruinous wrong, from the unlearned and erroneous construc- 
tion of the will by the personal representative. But if the 
will is no part of the petition, it could only, if at all, be con- 
sidered by being introduced as evidence on the hearing of 
the petition, and could never be considered by an appel- 
late court, unless the infant had attended the hearing of 
the petition, and made it part of the record by bill of ex- 
ception. 

The intention of the law is, that the will shall not be vio- 
lated. The court has no power to violate it. Itis the po- 
lar star of the whole administration. For its execution the 
personal representative is appointed. Its provisions come 
up in, and govern, every act of administration. The stat- 
ute under which the proceedings in question in this case 
were had, empowers the executor or administrator to sell 
the lands of his decedent, not when he will dryly and ficti- 
tiously state in a petition that the sale asked for is not 
in conflict with the provisions of the will, but when in 
fact there is no such conflict.—Code of 1852, § 1754. But 
the whole jurisdiction rests on the petition, and the ques- 
tion is, as before said, does the petition necessarily embrace 
the will? If so, there is a wholesome protection to a mi- 
nor’s estate devised to him; if not, there is little or none 
against the errors or intentional wrongs of the personal 
representative. 

If it were a proceeding in chancery, the will would be a 
part of the record. In such case, the court of probate fol- 
lows chancery precedents. 

Here the power is not general, but special. It is not an 
authority to sell in all cases for a special purpose, but only 
in a special instance. 
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An examination of the statute under which the proceed- 
ings were had, shows that it does not contemplate the pro- 
duction or consideration of the wiil in any stages of the 
case subsequent to the filing of the petition, or in any other 
way than as part of the petition. 

Section 1858 of the Code of 1852 requires the applicant 
to prove nothing at the hearing, but “that it will be more 
for the benefit of the estate that the lands should be sold 
than the slaves ”; and the requirements of section 1760 are, 
that the court shall order the sale, if it is satisfied it will 
be more for the interest of the estate that lands should be 
sold than slaves, and if ‘‘the application is” “that no 
power is given by the will for that purpose.” The consid- 
eration of the question by the court as to whether the sale 
is to conflict with the provisions of the will, is here entzrely 
omitted, and hence it must appear by the petition, and the 
question must come up on the petition itself, and it can 
only so come up by placing the will before the court as an 
exhibit to, and part of, the petition. 

If the will is adverse to the sale, the petition has no more 
standing than if, in juec verba, it had said that the will pro- 
hibited the thing asked for. 

No decision of this court has held that the probate court 
can acquire jurisdiction to violate a will, because the per- 
sonal representative may roundly say, in a petition, that 
what he asks is not in conflict with the provisions of the 
will. The jurisdiction, in the case presented, rests on the 
fact that the order asked for does not violate the will. 

The language of the court in Mattheson’s Heirs v. Hearin, 
29 Ala. 219, to the effect that the filing of the petition with 
the proper allegations gives the jurisdiction, is not in con- 
flict with the foregoing proposition. Neither that, nor the 

cases therein referred to, involved the question under con- 
sideration. Applied to the facts, the convlusion of the 
court in these cases, is not questioned. There the will was 
not shown. It was not pretended that the will violated it ; 
but the point was, whether the petition, on its face, was 
defective for matters not touching the provisions of the 
will. 














































632 FORTY-FIFTH ALABAMA. 


Mosely v. Tuthill et al. 





ey 





An examination of the will shows that it was violated by 
the sale of the real estate in question. 

The testator devoted a particular piece of land to sale, 
and required the rest of his estate to be held and managed 
in trust by his executor, and the rents and income to be 
applied, until the majority of complainant. 

During the minority of the complainant, there was a con- 
tinuing trust, the execution of which was inconsistent with 
a sale. On the majority of complainant, he and his brother 
took the estate as devisees, and could of course dispose of 
it as owners ; and the testator meets this state of things, 
and secures the bounty she had provided for her husband, 
by declaring that it shall be a charge on the estate, into 
whose hands soever it might come. Until the majority of 
complainant, the executor had the control as trustee; and it 
was unnecessary to protect, during such minority, the pro- 
vision made for him, by charging it specially on the estate, 
for it could not be sold; but when the estate should come 
into the hands of the sons, they, as owners, might sell it. 
On complainant’s majority, the power in the executor would 
cease, and the testator, in view of this, secures the bounty 
intended for the husband, by then charging it on the estate, 
into whose hands soever it might come. The probate 
court had no jurisdiction of the trusts of this will, and no 
power to defeat them by sale-—Gould v. Hayes, 19 Ala. 
449; Wimberly v. Wimberly, 38 Ala. 41; 9 Ala. 478 ; 4 Por. 
323 ; 8 Por. 399; 17 Ala. 215. 

Appellee’s proposition is, that the probate court could, 
by an order of sale, defeat the trusts of the will, over which 
trusts a court of chancery alone has jurisdiction, and defeat 
the charge on the property made for the husband ; for if it 
could sell the estate, of course it could sell it free from the 
charge ; the estate authorized by the statute to be sold 
being the estate which the testator had. 

It will, however, be said that this argument would only 
apply to a case of appeal from the decree. But an appeal 
from the decree would not right the wrong. A reversal of 
the decree of the probate court would not avoid the sale, 
as has been before shown, and so the argument amounts 
to this: if the court assumes a jurisdiction and disposes of 
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an infant’s estate, he has no remedy. He may reverse the 
decree, but he will then only have the empty satisfaction 
of showing that he has wrongly been divested of his estate 
under color of law ; but as to his estate, it has gone forever 
by a judicial sale. Surely, the law must give some redress. 
Redress is found in that the jurisdiction of the court to 
entertain the petition must depend on the fact that the will 
was brought before the court, along with, and as part of, 
the petition. It is difficult, indeed, to imagine any act of 
administration in which the will is not necessarily brought 
before the court; the letters of administration, the very 
power under which the administrator acts, say that they are 
letters with the will annexed; and every time he presents 
himself before the court, he comes with the will annexed. 

In this case, the administrator virtually brings the will 
up as part of his petition, by alleging that the “ will gives 
power to sell only one of the pieces of land embraced” in 
his petition. This reference to the positive provisions of 
the will as directly brings it before the court as if he had 
added, “as appears by a copy of said will hereto appended 
and made part of this petition, marked exhibit A.” 

3. The petition fails to make a case of jurisdiction, even 
if the will was not brought before the court. 

It shows simply that the administrator believes ‘some 
(indefinite) portion of the claims presented to be just.” 

2. He does not give any account or description of these 
claims. 

3. He shows that he has authority by the will to sell one 
piece of the land embraced in his petition, and does not 
show that this is insufficient for the payment of the debts. 

4, He alleges that there has not come into his possession 
any personal property, except the slaves; and therefore 
concludes that the debts can not be paid out of any per- 
sonal property, other than the slaves ; implying that there 
was in action personal property, other than the slaves, suf- 
ficient for the payment of the debts. He shows that the 
slaves alone were suflicient, and the further inference is, 
that the real estate ordered by the will'to be sold was alone 
sufficient for the payment of the debts. 


5. — ground for sale of real estate contemplated by the 
4 
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statute is, that it will be more to the pecuniary benefit of 
the legatees and devisees to sell the land than the slaves; 
and the petition shows that family convenience and the 
advantage of the slaves were the grounds of the petition, 
and not the pecuniary benefit of the estate. 

Even if the will was not before the court, each and all 
of the foregoing matters were involved in the question of 
sale, and the devisees had a right te contest them.— Bond's 
Firs v. Smith’s Adm’r, 2 Ala. 660. It was, therefore, nec- 
essary that they should have been set forth with such par- 
ticularity as to admit of an issue and contest, and failing to 
be so set forth, the petitioner fails to show acase for the juris- 
diction of the court. Indeed, the petition shows that there 
was no necessity to sell any property, and fails to show 
that the pecuniary interest of the estate required a sale of 
land instead of slaves. 

4, The will has, as shown, been violated by the order of 
sale. The pretended sale was never, in legal effect, made. 
McGuire, the successor of Bariol, had no power to give 
validity to the pretended sale ; and complainant is entitled 
to relief in a court of equity, even if the jurisdiction of the 
probate court to order the sale attached; and relief can 
only be had in a court of equity. 

At the time the petition was filed, and at the time of the 
decree and sale, slaves were personal property. Personal 
property is the primary fund for the payment of debts of 
decedents. Real estate could only be sold to pay debts of 
a testator, when such sale would not be in any manner in 
conflict with the provisions of the will. If there is a con- 
flict between the will and the order asked, the order could 
not have properly been given, and it is immaterial in what 
the conflict consists. It is not necessary that the will be 
violated in the selection of real estate in preference to slaves 
for sale. If the will forbids any sale of the property of 
decedent, or creates trusts that would be violated by any 
sale of property, and there is a necessity to sell for the 
payment of debts, the personalty is the primary fund for 
such payment, and the real estate can not be sold until the 
personalty is exhausted. A simple perusal of the will 
establishes the proposition that it was violated by the sale. 
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A reference is made, on this point, to the preceding divi- 
sion of this brief. The will is incapable of execution since 
the sale; hence, it has been clearly violated, and violated 
without any necessity for selling the real estate in question. 

The pretended sale of Bariol had no existence. He not 
only was not present, but was on his death bed.—Zllis 
v. Molloy, 2 Hob. 225; 3 Chit. Eq. Dig. p. 2510, § 18. 

There was no memorandum of sale within the statute of 
frauds, for there was no one to make it.—/Zutton v. Wil- 
liams, 35 Ala. 508. 

McGuire’s administration had no connection with Ba- 
riol’s. The sale, if made by Bariol, could not be reported 
by McGuire, for the report required personal information 
and judgment, which McGuire, a stranger, could not have 
had.— Lambeth v. Garber, 6 Ala. 870. 

The authority conferred by the decree of the court upon 
the administrator, to sell, was a personal trust, and could 
be executed by none but himself. There is a discretion 
vested in him; the power is to him alone. He may with- 
draw the property from sale; he may in his discretion 
postpone the sale. Itis left with him to determine whether 
or not the sale was fairly conducted, whether a proper num- 
ber of bidders were present, whether the property was prop- 
erly and for a suflicient length of time cried; and upon his 
report the court greatly relies in its confirmation or non- 
confirmation of the sale. Being a personal trust, as before 
remarked, none other than himself can execute it. The 
evidence conclusively shows that the administrator was not 
present at, and did not conduct, the sale.— Wyman v. Camp- 
bell, 6 Port. 245. And the ratification of Bariol’s postpone- 
ment of sale to the first Monday in March was equivalent 
to an order to sell on the first Monday.—6 Port. 244, 245. 

The postponement of sale by Bariol was to the first Mon- 
day in March. He so returned, and the court expressly 
confirmed the postponement to the first Monday in March. 
Yet the return of McGuire is, that it was made on the sec- 
ond Monday in March (Bond's dep. 1867; Brooks’ dep. 
1865) ; thus illustrating that Bariol’s successor did not pos- 
sess the knowledge requisite to a proper representation of 
Bariol’s acts. 
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The court that ordered the sale had no legal existence, 
and its decree and the sale under it were void.—/x-parte 
Bibb, January term, 1870. 

It has been before shown, that the only remedy is by 
bill in equity. The sale is a cloud on the title, and by it an 
infant has been and is dispossessed of his estate ; and he 
is entitled to have the sale, if void, so declared ; if validin 
a court of law, to have it set aside in equity, and to be re- 
stored to his estate, with an account of rents and profits. 

The statute (Code of 1867, $$ 2274, 2275,) has no effect 
on this case. The bill is not filed to correct a settlement 
of the estate of a decedent. The statute has no relation to 
a bill to set aside a sale, or to remove a cloud on titles. 

This was a decree of the Confederate States government 
of Alabama. It was the judgment of a foreign court ; it is 
not conclusive. If it casts a shadow on the title of the 
complainant, it may be inquired into.—Martin v. Hewitt, 
January term, 1570. 

The jurisdiction in equity grew out of the injustice done 
by a too strict adherence to the enforcement of the law. 
It was introduced to modify this injustice. 

Here the facts show that wrong has been done the com- 
plainant, not by an error in the administration of the law, 
but by an improper assumption of jurisdiction. 

The will is the law of the administration of the estate. 
This the court must enforce. The court can not disregard 
the will, and proceed as if there was no will. This is an 
authority not conferred upon the court. The court may 
err not only in executing its jurisdiction. but it may err in 
assuming jurisdiction. Where there is no authority to do 
the thing done, there is no jurisdiction. 


P. HamItton, contra.—It is submitted that the conclusive 
answer to the whole bill is, that if the court of probate had 
no jurisdiction to order the sale in the first place, or if it 
had uo jurisdiction in the second place to confirm the sale, 
on account of any or all the alleged irregularities, or on 
account of the receipt of Confederate money as an illegal, 
unlawful currency, and which could give rise to no legal 
rights which could be ratified, or approved or confirmed ; 
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or if, in the third place, the court of probate, as then exist- 
ing and acting in the case, was no court, and could exer- 
cise no authority in the premises ; then, in each and all of 
these cases, the consequence inevitably follows : the plain- 
tiff had not been divested of his title, and there is no occa- 
sion for him to come into a court of equity for any pur- 
pose. His remedy upon either of these theories is plain 
and adequate at law, and he can have no standing in this 
court. 

The matter at issue is of common-law cognizance—that 
is, title to land; and a court of equity never undertakes to 
deal with it in the first instance, and until the title has 
been passed upon by a jury; for that is the common-law 
right of every citizen.—6 Ala. 450; 2 Ala. 625; 12 Ala. 
687. This is one of the main tests to be applied to the 
jurisdiction of this court. On theory, it was organized to 
remedy the deficiencies and hardships of the common law, 
and by consequence, if that system furnished a suitor an 
adequate remedy, equity could not interpose. 

‘It is difficult to see how a case of plainer legal remedy 
could be found, than on the case presented by this ap- 
pellant. 

A further answer to the case of the bill is found in the 
principle, that no judgment of any tribunal can be collat- 
erally impeached. 

The principle was decided in 6 Port. 219, overruling 
2 Stew. 331, and S. & P. 355, that, in the exercise of its 
authority to authorize the sale of land by an executor or 
administrator, the court of probate exercised jurisdiction 
as distinguished from a mere power; and that in such case 
its judgment remained good until reversed, no matter how 
full of reversible errors its proceedings might be. 

This rule has never been departed from in this court. 
6 Port. 249, 262; 1 Ala. 475,730; 10 Ala. 17:, 652 ; 6 Ala. 
412; 7 Ala. 855; 17 Ala. 714; 28 Ala. 164; 29 Ala. 210; 
4] Ala. 26; 42 Ala. 452. 

The principle of these cases is, that the jurisdiction of 
the court is called into exercise upon the filing of a peti- 
tion by the personal representative of a deceased for a sale, 
setting forth a statutory ground—that the proceeding is in 
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rem—and thereupon the jurisdiction attaches, and a sale 
so authorized passes the title to the purchaser, though the 
record of the proceedings may abound in reversible errors, 

The simple question then, is, did the jurisdiction attach ? 
Does the petition show such cause as authorized the court 
to act ? 

The decedent died intestate. Her will did not authorize 
the sale of this iot of land, but it did authorize the sale of 
another lot. 

The application for leave to sell was made on the 2vth of 
September, 1862. The order of the probate court author- 
izing the sale was made on the 13th of January, 1863. The 
sale was made on the 9th of March, 1863. The order of 
court confirming the sale, and directing a deed to the pur- 
chaser, was made on the 23d of April, 1863. 

The law under which the proceeding was had was the law 
in force on the 2Uth of September, 1862, and is to be found 
in the Code of 1852 as moditied by the act of the 7th of 
February, 1854.—Rev. Code, §§ 1754-60, 1762-65, 1769, 
1770, 1867, 1868; Pamph. Acts 1853-54, p.55; Rev. Code, 
§§ 1868 -72. 

The application for the sale of this lot was made by the 
administrator with the will annexed. It described with 
particularity this lot, together with another, both in a 
schedule attached to the petition; it gave the name of the 
heirs, to-wit: Frank D. and Lewis R. Mosely, who were 
also devisees, and also of the father Francis, who was a 
devisee under the will of Micael Prieto; gave their place 
of residence, and stated that one, Louis R. Mosely, was a 
minor. 

The petition stated that the estate was in debt; that 
there were no means in hand to pay the same, and said 
debt could only be paid by a sale of the land of the estate, 
or of the slaves, and that it would be more beneficial to the 
estate to sell the land than the slaves ; that there was no 
power by the will to sell this lot of land, but that its sale 
would not be in conflict with the provisions of the will, and 
prays that this and the other described lot of land might 
be sold for the payment of debts. It was made on oath. 

It is then ordered that the application be granted, and 
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the administrator is ordered to sell the land at public out- 
cry, as required by law, after giving, by advertisement in 
the “Advertiser and Register” for at least three success- 
ive weeks, notice of the time, place, and terms of sale; the 
gale to be for cash. 

On the 20th of February, 1863, Bariol reported to the 
court that he had sold the piece of land which had been 
directed by the will to be sold; the other lot had not been 
sold for want of bidders, and the sale had been postponed 
to the first Monday in March. 

The court received this report, approved and confirmed 
the sale, and directed a deed to the purchaser, and ordered 
the report to be recorded. 

On the 23d of April, 1363, McGuire, administrator de 
bonis non, by petition made known to the court that Bariol, 
former administrator with the will annexed, had applied 
for and obtained an order for the sale of the lot of land in 
question ; that said Bariol had advertised the land for sale 
in the “ Advertiser and Register” newspaper, for more than 
thirty days, and on the second Monday of March, 1863, had 
sold the lot at public auction before the court house between 
the hours of 12 m. and 5 p. m.; that Jacques Forrer had 
been the best bidder therefor, at the price of eight thou- 
sand one hundred dollars; that said sale had been fairly 
conducted ; that the sum so bid is not greatly dispropor- 
tionate to the value of the property ; that before payment 
of the purchase-money, Bariol had sickened and died ; that 
the purchaser had paid the money to him as his successor ; 
prays the sale may be confirmed, and title authorized to be 
made. 

Upon this petition, the court finds the facts therein stated 
to be true, makes its order confirming said sale, and direct- 
ed said administrator to make to the purchaser a convey- 
ance of all the right, title and interest which the decedent 
had to the said lot of land at the time of her death. 

The authority for this proceeding is found in section 
1754 of the Revised Code: an executor or administrator 
with the will annexed, is authorized to seek a sale for pay- 
ment of debts, first, when the will gives no power, and the 
personal estate is insufficient; second, when a sale of the 
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land would be more beneficial to the estate than a sale of 
slaves.— Rev. Code, § 1756. 

The application must be by executor or administrator 
with the will annexed, and verified by oath. 

By act of 1854, the petition must conform to section 1868, 
and must describe the lands, the names and residence of 
heirs or devisees, and state which are infants, of unsound 
mind, and married women. 

The proceedings after the petition are pointed out in sec- 
tion 1157, as modified by act of 1854—a day not less than 
forty days distant must be appointed for the hearing—a 
guardian ad litem must be appointed for the infant, cita- 
tations must issue to the heirs or devisees of full age resid- 
ing in the State, and served ten days before the hearing. 
(No unsound minds or married women are concerned with 
this case, and no non-residents.) 

Notice of the application must be given by advertise- 
ment for three weeks in a newspaper published in the 
county, or by posted notice, at the discretion of the judge. 
Act 1854. 

The proofs must be made by deposition, as in chancery 
cases, and filed of record.—Act 1854. 

On such proof being made, court may order the sale, on 
such terms as court may direct, not to exceed a credit of 
twelve months, with two approved securities.—Act 1854. 

The sale must be advertised, conducted, reported, and 
coufirmed, as provided in Code, §§ 1762, 1764, 1765, 1769, 
1770; that is to say, the sale must be advertised by the 
executor or administrator in some newspaper in the county 
for three successive weeks. 

The executor or administrator must, within sixty days, 
make report of the sale to the court, on oath, who must 
examine the same, and when satisfied that the sale is fairly 
conducted, and the land sold for an amount not greatly dis- 
proportionate to its real value, and the money properly se- 
cured, must confirm the sale; and on proof of payment of 
the purchase-money, must direct a deed to be made to the 





purchaser. 
The record of the probate court thus shews a very accu- 


rate adherence to the provisions of the statute, and far 
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more close than is requisite to maintain the title of the 
purchaser in a collateral proceeding. 

The jurisdiction became active upon the filing of this 
petition.—1 Ala. 475; 10 Ala. 652; 41 Ala. 26; 42 Ala. 452. 
And it was perfected when the decree of approval and con- 
firmation was made.—28 Ala. 164. 

In fact, upon the admission of the bill, the jurisdiction 
was in full exercise. Its language is, “and thereupon 
(after the filing) the necessary proceedings were had in 
order to effect a sale, except” some irregularities, which 
the bill undertakes to specify, but all of which occurred 
after the petition ; that is, after jurisdiction had attached, 
and before confirmation, and which were cured by the ac- 
tion of the court in confirming its own proceedings and 
directing the deed to the purchaser.—1l Ala. 475; 9 Ala, 
297; 19 Ala. 367. 

The authorities heretofore cited shew that none of these 
intervening objections, even if good upon direct appeal, 
have sufficient foree to vacate the sale when collaterally 
impeached. 

A species of hypercriticism is used to attack the allega- 
tions of the petition, because the language there used does 
not exclude all conclusion that, by possibility, something 
not denied yet existed in the cause. No answer to such 
criticism is required, because the admissions of the bill con- 
fess the jurisdiction by filing a proper petition; and be- 
cause no law requires such acute use of language in such 
applications. The question is, does it sufficiently appear 
upon the face of the petition that the case required by the 
statute was presented to the court ? 

In this case, it should appear that the will gave no power 
to sell this land; that appears in the petition ; that a sale 
of the land will be more beneficial than a sale of the slaves, 
which is specifically alleged in the petition, and also that 
there are no other means to pay debts other than the lands 
and the slaves. It should also appear that the sale of the 
land prayed for is not in conflict with the provisions of the 
will; these statements are distinctly made. So, then, the 
facts necessary to give the court jurisdiction of the case all 
very distinctly appear on the face of the petition ; and if the 
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validity of former decisions is to be maintained, (and hav- 
ing now for many years become a law of property in the 
State, they will not be departed from,) the title of these 
defendants will not be disturbed. 

An objection is made, in this court, to the truthfulness 
of the petition, as to the allegation that the sale of this lot 
of land would not be in conflict with the provisions of the 
will ; and it is sought to be maintained that there is con- 
flict between the petition and will; therefore, the court had 
no jurisdiction to order the sale. 

It is a sufficient answer to say that the bill sets up no 
such cause of objection. 

A further answer is to be found in the fact, that the will 
is not part of the petition to the court below, and is there- 
fore not before this court for examination in that connec- 
tion. Another answer is found in the fact, that it was for 
the court below to pass upon, as a part of the case before 
it; and this proceeding is not by way of appeal or review 
of that proceeding, but is an application to another forum, 
that has no appellate jurisdiction but by way of a collate- 
ral attack. In such case, all intendments will be made to 
support the judgment. 

If this proceeding succeed, it must be not by the estab- 
lishment of error merely, but by establishing the legal po- 
sition, that the probate court had no jurisdiction at all in 
the case. 

But even if the will were before the court in connection 
with the petition, we contend the objection does not exist, 
even as an error. 

There is legally no conflict between the will and the peti- 
tion. It is true, the will directs the sale of one piece of 
land, itis silent as to the sale of the other; it did not 
forbid its sale. It could not have done that, because 
the law (Code, § 1737,) charges all the property with pay- 
ment of the debts of the decedent, and directs its sale, if 
necessary. The silence of the will as to this does not 
and could not amount to a prohibition of sale. If the ne- 
cessity existed of a sale of property to pay debts, and 
there existed only lands and slaves to be sold, and the 
choice had to be made between them, the question of a con- 
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flict with the will must be determined by seeing if the will 
directed that the one or the other should in preference be 
retained. Now, in this case, the will did, in effect, express 
a preference for the sale of the land, for there is an express 
direction made that the slaves should be retained with the 
family of the testator; so that, in fact, if the question were 
open for examination, the sale of the land was not in con- 
flict with the will. 

To hold the sale void in this case, the court must hold 
for nothing the acts of the court preceding and authorizing 
the sale, and the actual sale and confirmation, simply be- 
cause the preceding administrator died without completing 
what the court had approved and authorized. 

But before this time, by the lawful act of the then admin- 
istrator, a third party, by purchase, had acquired an inter- 
est in and to the land. It remained to the devisees or 
heirs, subject to that charge; and though, in general, the 
two administrations are distinct, the second must of neces- 
sity take the assets subject to the acts of the first.—28 Miss. 
187; 19 Ga. 153; 18 Ga. 1; 1 Conn. 467. 

The whole case rests upon the fact of jurisdiction exist- 
ing and exercised. 

It is submitted that the preceding observations are con- 
clusive upon the case, unless it be held that the probate 
court, as existing in 1862-63, was no court. 

Undoubtedly the courts of the Confederate State gov- 
ernment of Alabama, during the late rebellion against the 
government of the United States, were not those of a legal 
government. That there was a government, is not denied ; 
but it was a government of usurpation, a government hos- 
tile to the constitution of the United States. In Texas 
v. White, it was settled that the illegal government of Texas 
had no authority to repeal the law of the legal government 
of the same State, because the illegal government was 
erected in hostility to the constitution of the United States. 
It was destitute of authority to make legal laws; not that 
the repealing law itself was unconstitutional, but it was the 
law of an unconstitutional government, and therefore void. 
This is the argument of the Chief Justice ; this is the judg- 
ment of the court, and this was the vital point in the case. 
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There was no other law in controversy before the court, save 
the repealing law of the insurgent government ; and its 
invalidity grew out of the invalidity of the government that 
had enacted it. This is as far as that case is entitled to 
be regarded as a legitimate authority. 

That doctrine has not yet been announced by this or any 
court. It would work a revolution in these States, not less 
extensive and severe than was attempted by the agency of 
war. 

It is to be observed that no fact of support to the rebel- 
lion is involved in this case—no act of bostility to the Uni- 
ted States. The question is of private right, and relates 
to private property ; and whether the title of the one party 
or the other is the better, is of no consequence to the 
government of the United States, and will call in question 
no one of its powers. It relates to private rights as en- 
forced by laws operating between citizens of Alabama. 

The use of Confederate money in such case was not of a 
treasonable character. Its original issue proceeded from 
a treasonable intent, but its use was a matter of necessity, 
and the receipt and employment of it had no treasonable 
character attached to it.—8 Wall. 1. 

The receipt of the money by the administrator in this 
case was not forced upon him by any legislation of the 
State, passed with a view to aid the insurgent government. 
So the case is not to be determined on the printiples an- 
nounced by this court in the case of Hall v. Hall et al., when 
the defense made was an investment in Confederate bonds, 
under laws of the State authorizing, if not directing, such 
investment. 

If the court decide adversely to this title, it will be on 
the proposition that during the late rebellion there were 
no courts in Alabama. This would be the assertion of the 
existence of anarchy, an assertion contrary to the known 
fact. 

There were laws in Alabama, and there was a govern- 
ment in Alabama. It is against the theory now adopted 
to assert that such laws and such government were de jure. 
It is not against such theory to assert that they were de 

facto. For this argument, the proposition is limited to the 
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government and laws of tiie State, and uo reference is made 
to any general authority exercised over the Southern States 
combined by the so-called Confederate government. 

The assertion of a de facto government in Alabama is 
consistent with all the tests which can be applied to the 
question. ‘The new government did exercise power it did 
pass laws; it did enforce those laws; and it did possess 
itself of the accustomed seat of the former rightful govern- 
ment. All its acts proceeded from the seat of government 
of the State, and it possessed all the governmental offices 
and machinery located there, and which the former gov- 
erment had been accustomed to use. Apart from its acts 
in direct hostility to the government of the United States, 
the proceedings of such a government are valid and bind- 
ing, and particularly over its own citizens.—TZ'he State of 

exas v. White, 7 Wall. 752, 733. 

Chief Justice Chase remarks of such government, that its 
“acts necessary to peace and good order, such as acts sanc- 
tioning and protecting marriage and the domestic relations, 
governing the course of descents, regulating the convey- 
ance and transfer of property, real and personal, and pro- 
viding remedies for injuries to person and estate, and other 
sitnilar acts, which would be valid if gmanating from a law- 
ful government, must be regarded in general as valid when 
proceeding from an actual though unlawful government.” 

Similar principles, though not precisely the same, are 
asserted by the same court, through its Chief Justice, in 
the case of Thorington v. Smith, 8 Wall. 6. The proposi- 
tions are not precisely the same as those in Texas v. White, 
but only because in the latter case the status of the Con- 
federate government was considered, while in the former 
case it was the status of a State government. The differ- 
ent grades of governments de facto are mentioned. A per- 
fect de facto government is declared to be one which, with- 
out rightful authority, but in truth, obtains the supreme 
control of the country, and expels the regular authorities 
from their accustomed seats and functions, and so becomes 
the actual government of the country. 

It was in this particular that the Confederate govern- 
ment failed to become a government de facto of the perfect 
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type; but in this very particular, the government of the 
State of Alabama did succeed, and did exercise from those 
seats of ancient and regular authority the whole political 
power of the State. 

That high court, notwithstanding the failure of the Con- 
federate government in this respect, concedes to it the 
status of a government within the territorial limits it occu- 
pied, and concedes to it, as a matter of duty as well as of 
necessity, the obedience of the citizen to its authority in 
civil and local affairs. 

That high court, in like manner, recognizes the existence 
of the Confederate currency as something more than waste 
paper; as, in fact, a currency which had a value, which 
existed by virtue of a power exercising political authority, 
and which formed the basis of contracts, and that these 
contracts the courts of the present government will enforce. 

Upon these authorities, then, the fact of an existing gov- 
ernment, with laws and officers and courts, can not be dis- 
puted ; and their acts and doings, in matters not directly 
opposing the claim and rights of the United States, are 
valid and binding as between citizens of the State, and 
will be enforced by courts of the rightful power, as the acts 
of de facto courts ana officers. 

The defendant, Tuthill, is a purchaser of this property, 
for value, and without notice of the claim of this com- 
plainant. 

He holds under a purchase for value paid at a judicial 
sale. Such purchaser is ouly chargeable with the duty to 
see that the case was within the jurisdiction of the court; 
that the court took jurisdiction, made an order of sale, and 
that the act of its agent, the administrator, was approved. 


PETERS, J.—The question of importance in this cause 
is, what force shall be given to the order of sale made by 
the so-called ‘probate court,” sitting in the county of 
Mobile, in this State, on the thirteenth day of January, in 
the year 1863, under authority of which the sale of the 
lands now sought to be set aside, was made? Has that 
order any validity ? and to what extent is it to be treated 
as a sufficient authority ? 
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Undoubtedly, the court that made the order for this 
sale was not a court of a State of the Union. At the time 
this order was applied for, at the time it was made, and at 
the date of the sale and its confirmation, the State of Ala- 
bama was under the control of the insurrectionary gov- 
ernment which had been organized after the passage of 
the ordinance of secession. Speaking of just such a gov- 
ernment, Chief Justice Chase declares that its legislative 
department was illegal. He says: “ In this case, however, 
it is said that the restriction imposed by the act of 1851 
(the law of the legal government,) was repealed by the act 
of 1862, (the law of the illegal government.) And this is 
true, if the act of 1862 can be regarded as valid. But was 
it valid? The legislature of Texas, at the time of the re- 
peal, constituted one of the departments of a State gov- 
ernment established in hostility to the constitution of the 
United States. It can not be regarded, therefore, in the 
courts of the United States, as a lawful legislature, or its 
acts as lawful acts.”,— Texas v. White, 7 Wall. 732, 700. 
The courts of these insurgent governments were also de- 
partments of the same organizations.—Const. of Secession 
Gov. of Ala. of 1861, Art. III, sec, 1. Then, what vitiated 
the acts of the one branch of the government, would also 
render void the acts of the other departments of the same. 
Ubi eadem ratio ibi idem lex.—T Coke, 18; Broom’s Max. 
But this principle, that an unauthorized government or- 
ganized within a State or a territory of the Union was 
illegal, was not new with the Chief Justice, who delivered 
the opinion of the court in the case of Teras v. White, 
above quoted. The same doctrine had been distinctly an- 
nounced by Justice Woodbury, in 1846, in the case of 
Scott v. Jones. Speaking of the unauthorized government 
which had been erected in the Territory of Michigan, be- 
fore the admission of that State into the Union by Con- 
gress, he says: “ Again: such conduct by bodies situated 
within our limits, unless by States duly admitted into the 
Union, would have to be reached either by the power of 
the Union to put down insurrections, or by the ordinary 
penal laws of the States or territories within which these 
bodies unlawfully organized are situated and acting. 
















































sR Se 


wo Se eas ta Soe 





648 





FORTY-FIFTH ALABAMA. 


Mosely v. Tuthill et al. 








While in that condition, their measures are not examinable 
at all by a writ of error to this court, as not being statutes 
by a State or a member of the Union.”—Scott v. Jones, 
5 How. 378, 343. In this opinion, the distinguished Jus- 
tice alludes to the legislative acts of such unlawful organi- 
zations “within our limits” as mere “ measures,’ which 
were entitled to no standing or notice in the courts of the 
United States, for the very significant reason that they 
were not “statutes” of “a State or a member of the 
Union.” These declarations show that a government 
erected in a State of the Union, which is in hostility to 
the constitution and laws of the nation, is illegal, not 
only in one, but in all its departments. In the case of 
Luther v. Borden, Chief Justice Taney very emphatically 
and distinctly proclaims what force is due to the acts of a 
government erected in a State, which had “ no legal exist- 
ence ;” that is, a government erected contrary to law, or 
“in hostility to the constitution of the United States,” 
which is “ the supreme law of the land.” He says: “For, 
if this court is authorized to enter upon this inquiry as 
proposed by the plaintiff, and it should be decided that 
the charter government had no legal existence during the 
period of time above mentioned, if it had been annulled 
by the adoption of the opposing government, then, the laws 
passed by its legislature during that time were nullities ; tts 
taxes wrongfully collected ; its salaries and compensation to its 
officers legally paid ; its public accounts improperly settled ; 
and the judgments and sentences of its courts in civil and 
criminal cases null and void, and the officers who carried their 
decisions into operation answerable as trespassers, if not in 
some cases as criminals.” — Luther v. Borden, T How. 38, 39, 1. 
No stronger expression can be anywhere found of the 
utter nullity of all the acts of an illegal government within 
a State of the Union, than in thisof the late Chief Justice 
of the highest court of the nation. This opinion has 
never been seriously doubted or denied, but it has been 
constantly aflirmed by every branch of the national gov- 
ernment since it was made public. Again, in Manran v. 
Insurance Company, Justice Nelson, speaking for the court, 
says’ “We agree, that all the proceedings of the eleven 
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States, either severally or in conjunction, by means of 
which the existing governments were overthrown, and new 
governments erected in their stead, were wholly wlegal and 
void, and that they remained after the attempted separa- 
tion and change of government, in judgment of law, as 
completely under all their constitutional obligations as 
before.” —Mauran v. Insurance Company, 6 Wall. 15, 14, 1. 
In Chisholm v. Coleman, this court, anticipating the deci- 
sion in Zexas v. White, supra, has decided that the rebel 
government in this State during the late war was illegal, 
and that the judges of its circuit courts were not the 
judges of the rightful legal government.—43 Ala. 204. 
Governed by the principles announced in the above cited 
cases, my Own conclusions force me to pronounce the decree 
of the so-called “ probate court” of the county of Mobile, 
in this State, under authority of which the lands belonging 
to Micael Prieto were sold, to be wholly void, as the decree 
of a court of an illegal government. But this question 
has been so far determined in this State as to give said de- 
cree the force of a foreign judgment, if it should appear 
that the tribunal by which it was rendered had jurisdiction 
to render any decree in the premises. Such is the deci- 
sion in the case of Martin v. Hewitt, June T. 1870. The 
people alone have the power to make governments in this 
country, and to unmake and to change them; but even in 
this they have bound themselves to act in conformity to 
the constitution and laws of the nation. When they do 
not act under this authority, but in hostility to it, their 
acts are illegal and insurrectionary, and when the insurrec- 
tion is put down by the supreme authority of the nation, 
such illegal governments and their acts can have only such 
recognition in our courts as the political authority of the 
State or nation chooses to give them. They must either 
have legal sanction to begin with, or legal sanction in the 
end, to cure their irregularities and unlawful inception. 
The doctrine of governments de facto can have no place in 
the political system of the United States, because here the 
courts can only know the government of a people acting 
harmoniously with the nation, and which has been erected 
in conformity with law, or which has been acknowledged 
42 
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and acquiesced in by the legitimate political power, whether 
State or national. The existence of a government, and its 
boundaries, is a political question, and the courts can not 
settle this, or questions arising under it, until it is first set- 
tled by the rightful, or at least the successful political 
authority.— Cherokee Nation v. Georgia, 5 Pet. 20; Rhode 
Island v. Massachusetts, 12 Pet. 736, 738 ; Santisstma T'rini- 
dad, 7 Wheat. 336, 337 ; City of Berne v. The Bank of Eng- 
land, 9 Ves. 347. 'The Confederate government in the 
State of Alabama, during the rebellion, was an illegal gov- 
ernment, criminal and void. It has never been acknowl- 
edged by the rightful political power as a government de 
facto, or in any legal sense as an authority capable of en- 
acting valid laws by its legislative department, or of ren- 
dering valid judgments by its courts.—See Ex parte Dibb, 
Jan. T. 1870; Noble & Bro. v. Smith Cullom & Co., June 
T. 1870 ; Ray v. Thompson, Jan. T. 1670. 

But the decision in Martin v. Hewitt, supra, has to a 
certain extent closed the discussion in this court upon the 
invalidity of the judgments and decrees of the courts of 
the Confederate government rendered in this State during 
the rebellion. They are to have some force, but not 
greater than that of the judgments of foreign courts. 
Judge Story lays it down as the result of his inquiries, 
that ‘the general doctrine maintained in the American 
courts in relation to foreign judgments certainly is, that 
they are prima facie evidence ; but they ave impeachable. 
But how far, ard to what extent this doctrine is to be car- 
ried, does not seem to be definitely settled. It has been 
declared, that the jurisdiction of the court, and its power 
over the parties and the things in controversy, may be in- 
quired into ; and that the judgment may be impeached for 
fraud. Beyond this, no definite lines have as yet been 
drawn.”—Confl. of Laws, § 608, pp. 1003, 1004; see. also, 
2 Kent, 120, marg. This seems also to be law in this 
State, so far as it has been indicated by the sovereign will. 
Ordin. No. 40, Conv. of 1867; Pamph. Acts 1868, pp. 187, 
188. From such a decree, necessarily there is no appeal 
or writ of error to the courts of the rightful government. 
Scott v. Jones, supra. Then the only method of correcting 
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its departures from law, must be a rehearing of the ques- 
tions upon which its “considerations” rest. This, possi- 
bly, might be done in the court of probate where the 
original record in the cause remains, if the judgment has 
not been carried into effect, or has not been executed and 
satisfied.—Ordinance No. 40, Convention of 1867; Pamph. 
Acts 1868, pp. 187, 188. If this ordinance may be claimed 
to give the proceedings in the rebel courts of probate some 
recognition, and consequently some validity, it at the same 
time prescribes a method for their re-examination and the 
correction of their errors. This was necessary. And it 
harmonizes with the principle upon which the decision of 
the case of Martin v. Hewitt, above referred to, is made to 
rest. But where the decree has been executed, and per- 
sons not parties to the proceedings in the court of probate 
have acquired interests upon which they would be entitled 
to be heard, then the jurisdiction of the court of probate 
would fail to afford the necessary relief, without the exer- 
cise of chancery powers. Such powers have not been be- 
stowed by law upon the courts of probate. Then, the 
decrees of the rebel courts of probate must either be held 
to be nullities, which the decision in Martin v. Hewitt will 
not permit, or their errors must go uncorrected, which in 
many cases would be a great hardship upon minors and 
persons out of the jurisdiction of the rebel authority. To 
avoid this injustice, and at the same time to afford relief to 
parties really interested in the matters in controversy in 
the proceeding, with whom a court of probate can not 
deal, I have no doubt that it is a legitimate application of 
principles long established in our system, to allow a resort 
to chancery for relief in such a case as that presented by 
the bill in this suit. I therefore think that the bill is not 
devoid of equity. And the objection mainly urged against 
it must be based upon the supposition that the decree of 
the rebel court of probate is a nullity, for in no other event 
would the remedy at law be complete. But this can not 
now be said, unless the so-called court of probate trans- 
cended the jurisdiction which it had usurped. 

Admitting that the so-called “ probate court of Mobile 
county” has received some recoguition by the ordinance 
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above referred to, and the decision in the case of Martin 
v. Hewitt, supra, did that court transcend the jurisdiction 
it essayed to put in force by the order and decree of sale 
here complained of? If it did, then the whole proceeding 
is void, and incapable of any ratification by any depart- 
ment of the present government. For, a void judgment 
can no more be cured and made good, than avoid law. A 
void decree is a nullity. And such a decree can not be 
cured by legislative enactment, because this would be the 
judgment of the general assembly, and not of a court. It 
is laid down by the text writers upon the most well con- 
sidered authority, that “a void proceeding is so entirely 
vitiated as to be incapable of amendment.” It can not be 
cured.—Macnamara on Nullities, p. 24, marg., and cases 
there cited ; 3 Chitt. Gen. Pr. p. 524, marg.; Briggs v. Blue, 
5 McL. 148; Kempe v. Kennedy, 5 Cranch, 173. Here, the 
law under which the so-called “ probate court of Mobile 
county” professed to act, was the Code of Alabama. ‘This 
court was an “inferior court,’ and its jurisdiction was 
limited and special.—Const. Ala. 1819, Art. V, ss 1, 9; 
Code of Ala. § 670; Rev. Code, § 790. The law in force 
at the time this sale was applied for and granted, was in 
the following words—that is to say : 

“§ 1754. Lands may be sold by the executor or admin- 
istrator with the will annexed, for the payment of debts, in 
the following cases : 

“1. When the will gives no power to sell the same 
for that purpose, and the personal estate is insuflicient 
therefor. 

“2. When a sale of the lands is more beneficial than a 
sale of slaves, and is not in conflict with the provisions of 
the will.”—Code of Ala. § 1754; Rev. Code, § 2079. 

Here are two grounds upon which the court may pro- 
ceed to grant an order to sell the lands of a decedent in 
this State, for the payment of debts, and only two. These 
are set forth by number, by the legislative authority. 
Such an enumeration excludes all other grounds. And 
these grounds being each separately and distinctly stated, 
can not be combined. Either the one or the other must 
exist, else the court has no authority to act. The legisla- 
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tive intention to this effect is most clearly shown both by 
the language used to declare the jurisdictional facts, and 
their mode of statement. No other grounds save those 
mentioned in the statute need be set out in the petition for 
the order to sell. Such additional grounds are mere sur- 
plusage, and neither aid nor vitiate the proceeding. Utile 
per inutile non vitiatur.—T Bouv. Bac. Abr. 460; 1 Pet. 18; 
1 Ala. 326; 2 Saund. 306n. Aud both grounds might be 
alleged in the same petition, but one at least should be 
proven before the order to sell should be granted. And 
either would be sufficient, but not parts of both combined, 
because this would make a third ground not specified in 
the Code. Construction which sanctions such practice 
makes the law, rather than declares what it is. This is 
usurpation, and goes beyond the duty and power of the 
court. Judicis est jus dicere non dare.—Loftt. 42. 

When a will is once lawfully established and admitted 
to probate in this State, it is required of all the courts, so 
far as they deal with it, to see that it is duly carried into 
effect; that the intention of the testator is executed, and 
not defeated. The will is the law when its provisions can 
be carried into operation, unless it conflicts with law. And 
it is only to be disregarded so far as such conflict exists. 

In this case, the will gives no power to sell the testator’s 
lands for the payment of her debts. But it directs a sale 
of a portion of the lands for re-investment for a particular 
purpose. Then, as the whole property of the decedent is 
charged with the payment of her debts, with certain ex- 
ceptions which need not be here noticed, it might have 
been sold under the first clause of the section of the Code 
above qeoted.—Code of Ala. $§ 1737, 1738 ; ib. § 1754, cl. 1. 
But the petition was not based on this clause of the sec- 
tion; that is, that ‘‘a sale of the lands is more beneficial 
than a sale of slaves, and is not in conflict with the provi- 
sions of the will.” Under this specification, two facts must 
concur to authorize the grant of the order for the sale: 
the beneficial character of the sale, and the non-conflict 
with the provisions of the will. Here, the petition alleges 
the necessary jurisdictional facts, in order to justify the 
court to undertake the inquiry proposed to be made. The 
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court, then, had rightful jurisdiction of the subject matter, 
so far as this can be given by the mere allegations of the 
petition.—Satcher v. Satcher, 41 Aia. 39; Mattheson v. 
Hearin, 29 Ala. 210. But the will itself is necessarily a 
limit upon the jurisdiction of the court. The statute so 
makes it. The duty of the court is to carry the provisions 
of the will into execution, and to see that the estate of the 
testator is disposed of as he directs in his testament. To 
do this, the court must look to the will as its guide. If 
the provisions of the will contradict the allegations of the 
petition, the jurisdiction of the court is suspended. It is 
forbidden to proceed, because the will is inthe way. This 
the court must know, because the court is as much bound 
by the directions of the will as the administrator himself. 
The court, in dealing with the estate, necessarily does so 
under the limitations of the will. In such a case, then, 
the will must be regarded as a part of the petition for the 
order to sell, because the petition is founded upon the 
dispositions made in the testament itself. 

Here the court had jurisdiction, but only upon a certain 
statement of facts. When the testamentary paper is 
looked to, it shows that these facts did not exist in connec- 
tion with the facts alleged in the petition. The sale was, 
then, forbidden and unlawful. Such a sale is void when 
made under the order of an ‘inferior court.”— Mathewson 
v. Sprague, 1 Ct. 457; Le parte Watkins, 3 Pet. 193. If 
this construction is not to be adhered to, then the court of 
probate may utterly defeat the testator’s disposition of his 
property, not by a mere irregularity in the proceeding, but 
by a disregard of the will and the law of its execution. 
This could not have been the legislative intent. 

Again: the law in force at the date of this sale required 
that “the executor or administrator must, within sixty 
days after such sale, report on oath his proceedings to the 
court, who must examine the same, [the proceedings, | and 
may also examine witnesses in relation thereto.” And on 
such examination such sale might be vacated, in whole or 
in part.—Code of Ala. $§ 1765, 1766. This legislative di- 
rection must have some force, else it may be altogether 
disregarded. If itis merely directory, its omission is but 
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an irregularity, which does not vitiate the proceeding.— 
Macnamara on Nullities, p. 6,24, marg. The death of the 
administrator who made the sale, before it was properly 
reported to the court, rendered it impossible for him to 
make the report as required by law. The sale, until so re- 
ported and confirmed, when it is for cash, is inchoate, and 
it should be vacated by the court when the examination 
authorized by the statute shows that the sale had been 
made for a currency not allowed by law. Here, the bill 
and the proofs show that the sale was for “ treasury notes 
of the Confederate States of America.” Such a sale was 
not authorized to be made for such a currency. And it 
can not be sustained. It should have been set aside.— 
Ordin. Conv. 1867, No. 40; Pamph. Aets 1868, p. 187. 
And the learned chancellor erred in his refusal to vacate 
said sale, and in the dismissal of appellant’s bill in the 
court below. 

And the court of chancery having taken jurisdiction for 
the purpose of vacating the sale, will proceed to settle 
the whole controversy as equity may require.—Blakey v. 
Blakey, 9 Ala. 391; Gayle et al. v. Singleton, 1 Stew. 566. 
In this case, neither Forrer nor Tuthill can be treated as 
bona fide purchasers without notice. One dealing with 
lands so situated, must be charged with notice of the whole 
proceedings upon which his title rests. These show that 
the sale was unauthorized.—Johnson v. Thweatt, 18 Ala. 741. 

In the further progress of this cause in the court below, 
the said defendant, Forrer, will be charged with the value 
of the use and occupation of the land in controversy 
during the period of his possession, and he will be allowed 
a credit for all necessary repairs and improvements by him 
made on the same, and also a credit for the cash value of 
the Confederate treasury notes paid by him for the same 
under the authority of said so-called sale, if the same has 
been of benefit to the testator or his heirs, said value to 
be fixed at the date of the payment of said Confederate 
treasury notes. And the said Tuthill will be charged with 
the use and occupation of said land during his possession 
of the same,-and allowed credit for all necessary repairs 
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and improvements thereon by him made during his said 
possession. 

The proceedings and proofs in the court below do not 
furnish sufficient grounds for a proper final decree in this 
court. The decree of the chancellor in the court below is 
therefore reversed, and the cause is remanded for further 
proceedings in the court below. The appellees will pay 
the costs of this appeal in this court and in the court 
below. 


Nore By THE Reporter.—The opinion in this case was 
delivered at the June term, 1871, but was inadvertently 
printed along with those of the January term, 1871. 
Owing to the importance of the principles involved, the 
Reporter has given the briefs at length, and set out the 
facts more in detail than usual. 





LYON & CO. vs. KENT, PAYNE & CO. 


[DETINUE FOR COTTON. ] 


1. Written charge ; how given or refused.—A charge moved for in writing, 
as required by the statute, must be given or refused in the words of the 
written charge, without addition or qualification of any kind whatever. 
Any addition or qualification to such a charge, whether written or oral, 
og by allusion to other charges already given, would be erroneous. 

2. Charge ; when presumed to be oral.—A charge which the record does not 
show to have been moved for in writing, will be presumed by this court 
to have been an oral charge ; and such charge, if correct, may be qual- 
ified by coupling it with another charge, whether written or oral, 
already given, provided the charge already given is also correct. 

3. Agents ; who, may be appointed.—A party may appoint any one his 
agent who will act as such, and who is mentally competent, such as 
monks, infants, femes covert, persons attainted, outlawed or excom- 
municated, villains, aliens and slaves. 

. Same ; authority of —And what one may do himself, he may appoint 
any competent person to do for him. An agent is but the principal 
acting in another name. 

5. Alien enemy ; powers of, as agent.—A mercantile partnership in Rich- 
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mond, Virginia, may have appointed a citizen of Illinois, during the 
rebellion, to receive possession of their cotton in Alabama from their 
agent here ; but such agent could not, after the suppression of the rebel- 
lion, take possession of the cotton here and sell it, so as to divest the 
owners of their property in it without their acquiescence in such sale. 

6. Change of ownership ; insufficiency of evidence to support.—Evidence 
tending to show that certain bales of cotton were transferred ‘‘abso- 
lutely and unconditionally” to another, is not sufficient to support a 
charge of the court that such transferee thereby became the ‘‘ owner” 
of such cotton. 

7. Same; when erroneous.—A transferee, with power to take possession, 
merely, of the cotton thus transferred, does not necessarily thereby be- 
come the owner ; and a charge that assumes this is erroneous. 

8. Charge; when properly refused.—A charge that does not conform to the 
evidence may be refused by the court. 








Appeal from Circuit Court of Marengo. 
Tried before Hon. Luruer R. Smira. 


Tuis is an action of detinue for seventy-cight bales of 
cotton, commenced on the 6th day of October, 1865. 

The proofs, so far as necessary to be set forth, tend to 
show that, on the 17th of January, 1865, the appellees in 
this court, who were the plaintiffs in the court below, owned 
the cotton in controversy. They resided at that time in 
the city of Richmond, in the State of Virginia; and the 
cotton was in the custody of their agent, David Browder, 
in this State. On the day above named, Kent, Payne & 
Co., said plaintiffs, gave to James W. Singleton, who was 
then a citizen of Quincy, in the State of Illinois, the follow- 
ing order on their agent, said Browder, to-wit : 

“David Browder, Esq., Montgomery, Ala. : 

“You will deliver to James W. Singleton and associates 
all the cotton purchased by you for our account, stored at 
various points, amounting to between four and five hun- 
dred bales, the precise quantity not being recollected ; and 
oblige, 

Yours most truly, 
“Kent, Payne & Co.” 

Nothing was said by either party about the purpose of 
the order, at the time it was given, or the extent of the 
powers under it. 

Singleton testifies that the cotton was transferred to him, 
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and the purpose for which the order was given was, to se- 
eure the plaintiffs, Kent, Payne & Co., some portion of the 
value of the cotton transferred, through his skill, labor and 
outlay in protecting the same from seizure and destruction 
by the military, under the act of Congress and treasury 
regulations of the United States. The consideration upon 
which the cotton was transferred to him was, that he should 
employ his skill, labor and money, in saving the same from 
seizure and destruction, converting the same into money, 
and after paying the necessary expenses and internal reve- 
nue duties, to account and pay over to Kent, Payne & Co., 
their portion of the net proceeds. The transfer of the cot- 
ton to him was in good faith, absolute and unconditional, and 
he was authorized to sell and dispose of the same. 

Kent, one of the plaintiffs below, testifies that he acted 
for his firm in giving the order to Singleton ; but denies that 
he intended to convey any title to the cotton to Singleton, 
or authority to sell it ; but simply intended thereby to ena- 
ble him to take possession of and save it. ‘The terms of the 
agreement about compensation to Singleton were not 
agreed upon or stated. Singleton gave no money or 
valuable consideration for the cotton, and it was not intend- 
ed to sell it to him, and he did not advance anything to- 
ward saving said cotton. The contract with Singleton was 
intended to last during the war, though nothing was said 
upon this to Singleton by him. 

Browder, the agent of Kent, Payne & Co., in possession 
of the cotton, testifies that the order was not presented to 
him until in May or June before the date of his deposition, 
which bears date in September 7, 1866, and it was then 
delivered to Singleton’s agent. 

On the 8th of August, 1865, Singleton, by his agent and 
attorney in fact, Robertson Topp, sold the cotton in con- 
troversy to W. W. Guy, in this State, who put the cot- 
ton thus sold to him in the custody of the appellants, who 
are defendants below, as his warehousemen and bailees ; 
and they were in possession as such bailees at the time this 
suit was brought. 

The order of Kent, Payne & Co. was the only written 
document that Singleton had which referred to the arrange- 
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ment between himself and them. But Singleton exhibited 
to them a pass from President Lincoln, which was in the 
words following : 

“ Allow the bearer, James W. Singleton, to pass our lines 
with any Southern products, and go to any of our trading 
ports, there subject to the regulations of the treasury de- 
partment. January 5, 1865. 





“A. LINCOLN.” 

There was much other evidence before the court on the 
trial below, but it is unnecessary here to refer to it. 

The court, among other things, charged the jury as 
follows : 

“That they are to inquire whether there had been a sale 
of the cotton in controversy, by the plaintiffs, to Singleton. 
To constitute a legal sale, the jury should be satisfied that 
there was a contract on the part of Kent, Payne & Co., to 
sell and transfer the cotton for a valuable consideration, but 
that the mere giving of the order to Singleton and associ- 
ates on Browder, for the delivery of the cotton, was not of 
itself a sale of the cotton, but it was evidence of a right to 
take possession of it. If the plaintiffs did not sell or trans- 
fer the title of the cotton to Singleton, the jury should in- 
quire whether Singleton became the agent of the plaintiffs, 
and if so, for what purpose, and the extent of his author- 
ity. If Singleton was simply employed as the agent of the 
plaintiffs to protect the cotton, and not to sell and convert 
it, then the sale to Guy would confer upon him no greater 
title than Singleton had. That the jury should examine 
carefully the several papers which accompanied the sale 
by Topp, as agent of Singleton, to Guy, relating to the cot- 
ton. If these papers, taken in connection with the other 
evidence in the cause, authorized Singleton or his associ- 
ates or agents to sell the cotton, then Guy, by his purchase 
obtained a good title; but if these papers, taken in con- 
nection with the other evidence in the cause, contained no 
authority or apparent authority to sell the cotton, then 
Guy, by his purchase, obtained no title to the cotton, if it 
belonged to the plaintiffs.” 

The defendants, by their counsel, requested the court to 
instruct the jury : 
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“That if they believe, from the evidence, that W. W. 
Guy purchased the cotton in good faith of James W. Sin- 
gleton or his associates, and that at the time of such pur- 
chase, Singleton or his associates were in possession of the 
cotton and of evidences of title to the same, furnished to 
him by the plaintiffs, then as against Guy or Guy’s bailees, 
the defendants, the plaintiffs cannot recover.” 

The court gave the charge, but stated that it was given 
in connection with the main charge of the court. 

The defendants, by their counsel, also requested the 
court to charge the jury: 

“That if the jury believe, from the evidence, that James 
W. Singleton and his associates were held out to the pub- 
lic by the plaintiffs as the prima facie owners of the cotton, 
and were furnished by the plaintiffs with the possession 
and apparent ownership of the cotton, and that Guy pur- 
chased the cotton from Singleton or his associates, in good 
faith, they must find for the defendants.” 

The court gave this charge, but stated that it was given 
in connection with the main charge of the case. 

The defendants, by their counsel, also requested the 
court to charge the jury: 

“That if they believe, from the evidence, that the plain- 
tiffs so transferred the cotton to Singleton and his associ- 
ates, as to enable them to zppear to the world as the own- 
ers of it, and that Guy was really deceived thereby, and 
purchased the cotton in good faith, they must find for the 
defendants. 

This charge the court refused to give. 

The defendants, by their counsel, requested the court to 
charge the jury: 

“That if they believe, from the evidence, that the plain- 
tiffs and W. W. Guy were equally innocent of any fraud in 
respect to the cotton, the loss, if any is to result from the 
transaction, should be borne by that party who was the 
occasion of the loss.” 

The charge was given, but in connection with the main 
charge of the court to the jury. 

The defendants, by their counsel, requested the court to 


charge the jury : 
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“That if they believe, from the evidence, that the plain- 
tiffs transferred the cotton in question to Singleton and his 
associates, with the apparent ownership of the same, but 
with the secret understanding that such transfer was only 
temporary, and that Guy purchased the cotton in good 
faith from Singleton or his associates, in ignorance of such 
secret understanding, and that at the time of such pur- 
chase, Singleton was in possession of the cotton and of the 
indicia of title to the same, Guy must be protected, and the 
plaintiff must bear the loss.” 

The court gave the charge, but stated it was given in 
connection with the main charge previously given. 

The defendants, by their counsel, also requested the 
court to charge the jury : 

“That if they believe, from the evidence, that the plain- 
tiff, by a secret arrangement, transferred the cotton to J. 
W. Singleton and associates, to be protected or transported 
through the Federal lines during the war, under a permit 
from the President of the United States; and that Single- 
ton and his associates were put in possession and appar- 
ent ownership of the cotton by the plaintiffs, and that Guy 
purchased the same from Sing'eton or his associates in 
good faith, and without notice of any secret arrangement 
between plaintiffs and Singleton, they must find for the 
defendants.” 

This charge was given by the court, but the court stated 
it was in connection with the main charge already given. 

The defendants, by their counsel, also requested the 
court to charge the jury : 

“That if the jury believe, from the evidence, that the 
plaintiffs transferred the cotton to Singleton without any 
restrictions upon his power over it, and by their contract, 
or the papers entrusted to him, authorized the opinion that 
they had given to Singleton more extensive power over the 
cotton than was in fact given, and Guy was thereby im- 

posed upon, then the plaintiffs should not be permitted to 
avail themselves of the imposition.” 

Which charge the court refused. 

The defendants, by their counsel, also requested the 
court to charge the jury : 
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“That if they believe, from the testimony, that the plain- 
tiff entered into a fraudulent arrangement with Singleton, 
by which, and without selling the cotton or passing the 
legal title to him, he was to take charge of and protect it 
under his license from the President of the United States, 
as plaintiff’s property, then they have no right to recover 
in this suit.” 

Which charge the court refused. 

To all of which charges and refusals to,qharge, and qual- 
ifications of charges requested, the defendants, by their 
counsel, excepted. It does not appear from the record that 
these charges were moved for in writing. The jury found 
a verdict in favor of the appellee. 


Lyon, Jones & R. H. Smiru, for appellant. 
CiarKkE & Lyon, contra. 


[This case was elaborately argued at the bar, and briefs 
were filed by the counsel ; but the Reporter has been una- 
ble to obtain them. | 


PETERS, J.—The charge given by the court, of its own 
motion, on the trial below, and excepted to by the defend- 
ants, was correct. The only negotiation that Singleton 
had with the firm of Kent, Payne & Co., touching the cot- 
ton, took place in January, 1865, at Richmond, Virginia. 
If there was a sale at all, or any contract entered into be- 
tween Singleton, a citizen of Illinois, and Kent, Payne & 
Co., citizens of Virginia, by which any title or interest in 
the cotton was attempted to be passed from the one to the 
~ other, it was wholly void, and incapable of ratification. 
No trading between these parties was then allowable, with- 
out a permit of the government. And the President’s pass 
was not sufficient for that purpose.— WeKee v. United States, 
8 Wall. 163, 166; The Ouachita Cotton, 6 Wall. 521, 581; 
Brown v. Tarkinton, 3 Wall. 377, 881; Kennett v. Chambers, 
14 How. 38, 50. Then, the order alone warned all who 
looked upon it, who knew the domicil of the parties to it, 
that it could not be evidence of a legal title. And it was 
not, unconaected with other proof, a power to sell or dis- 
pos of the cotton. 
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| Yet, though the order of itself was not evidence of a 
sale to Singleton, or a power to sell, it shows that the 
| owners of the cotton had authorized him to take possession 


of it. This he could do, asthe agent of the owners. This 
was not forbidden to him or to them by law, or the policy. 
of the government. They could change the agency of the 
custody of their cotton from one person to another. And 
they could make any person, capable of acting as an 
agent, such agent to take possession of their property for 
them, and keep it for them. They could transfer its cus- 
tody from Browder to Singleton without a violation of law. 
The objection which might be supposed to exist to such an 
agency during the war, ceased as soon as the war was 
ended ; and its purpose being then legal, it might be legally 
consummated. Any one, except a lunatic, imbecile, or\ 
child of tender years, may be an agent for another. It is 
said by an eminent author and jurist, that “it is by no 
means necessary for a person to be sui juris, or capable of 
acting in his or her own right, in order to qualify himself 
or herself to act for others. Thus, for example, monks, 
infants, femes covert, persons attainted, outlawed or’excom- 
municated, villains and aliens, may be agents for others.” 
Story’s Agency, $$ 6, 7,9. So, a slave, who is homo non 
civilis, a person who is but little above a mere brute in 
legal rights, may act as the agent of his owner or his 
hirer.— Powell v. The State, 27 Ala. 01; Stanley v. Nelson, 
28 Ala. 514. It was, then, certainly not unlawful, or 
against the public policy of the nation, for Kent, Payne & 
Co. to keep their cotton, and keep it safely, during the late 
rebellion. It is the undoubted law of agency, that a per- 
son may do through another what he could do himself in 
reference to his own business and his own property ; be- 
cause the agent is but the principal acting in another 
name. The thing done by the agent is, in law, done by 
the principal. This is axiomatic and fundamental. It 
needs no authorities to support it. Qui facit per alium, 
Jacit per se—Broom’s Max., marg.; 1 Pars. Cont., 5th ed. 
p. 39, et seq.; Story’s Agency, § 440. And to this it may 
be added, that an agent in dealing with the property of 
his principal, must confine his acts to the limit of his 




































664 FORTY-FIFTH ALABAMA. 





Lyon & Co. v. Kent, Payne & Co, 





powers; otherwise, the principal will not be bound.— 
1 Pars. Cont. 41, 42, 5th ed.; Powell v. Henry, 27 Ala. 612; 
Botts v. McCoy et al.,20 Ala. 578; Allen v. Ogden, 1 W.C.C. 
174. And it is also the duty of one dealing with an agent 
to know what his powers are, and the exteut of his author- 
ity.—Van Eppes v. Smith, 21 Ala. 317; Owings v. Hull, 
9 Pet. 608. ‘Then, the agency to receive the delivery of 
the cotton from Browder, in compliance with the order, 
was not illegal. If it went beyond that, it was void. And 
those who dealt with Singleton were bound to know this, 
as they were bound to know the law.—9 Peters, 608, swpra. 

There was conflict in the testimony before the jury as to 
the extent and character of the agency of Singleton. 
There was a wide difference between his statement and 
that of Kent, with whom he transacted the business about 
the cotton, as to the purpose and scope of the agency in- 
tended to be established. It is not to be presumed that 
the parties intended to violate the law. But whether they 
did, or not, and what were the powers intended to be con- 
ferred upon the agent, are questions for the jury? This is 
the effect of the charge. It was pertinent to the testi- 
mony, and does not misstate the law. Such a charge is 
not error. 

It does not appear from the record that the charges 
asked by the defendants on the trial below were “ moved 
for in writing.” There were eight of these. ‘Those num- 
bered 1, 2, 4, 5, 6, were given, with the verbal remark by 
the court that they were given “in connection with the 
main charge of the court.” Had the charges been in 
writing, this would have been a violation of the statute. 
The language of the Code is, that “ charges moved for by 
either party must be in writing, and must be given or re- 
fused in the terms in which they are written.’—Rev. Code, 
§ 2756. The language of the learned judge in the court 
below means nothing, or it means that the charges moved 
for shall be, to some extent, controlled by the “ main 
charge” already given. This was a qualification added to 
the charge moved for. Such qualifications the language 
of the law will not permit. The proper practice is, for the 
judge to take the charge and write on it, “ given,” or, “ re- 
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fused,” and sign his name thereto, and hand it to the jury 
when they retire to consider of their verdict, as a part of 
the record in the case. This is the affirmative declaration 
of the law, and such affirmation negatives all other modes 
of procedure.— Marbury v. Madison, 1 Cr. 187, 174, 175; 
Cohens v. Virginia, 6 Wheat. 260, 395. It has been de- 
cided that such charges must be in writing, else the court 
is not bound to give them or to refuse them. This is so 
because the law requires it. For a like reason they must 
be given as the statute directs.— Edgar v. The State, 43 Ala. 
45; Myatts et al. v. Bell, 41 Ala. 22. The presumption, 
when the record is silent, must be in favor of the action of 
the court below, so as to sustain it—Shep. Dig. p. 572, 
§§ 145, 146; Merritt v. Fleming, 42 Ala. 234; Bradford v. 
Barclay, 42 Ala. 375. Here, then, it must be presumed 
that the charges asked below were verbal charges, which 
the court might give or refuse with qualifications, as might 
be thought proper. And in such case, if the qualification 
was not erroneous, as it is not here, the action of the court 
will be sustained. The record does not show that the 
court, in this exception, was in error. 

I now proteed to consider the charges which were asked 
and refused. These were those numbered three, seven and 
eight. These charges do not appear to have been asked in 
writing. They might have been refused fdr this reason, 
but as it is not shown in the record that they were so 
refused, it will be presumed that this objection was waived 
by the court below, and they were refused because they 
embodied incorrect expositions of the law.— English v. Mc- 
Nair, 34 Ala. 40. 

The third charge asked and refused was in these words: 

“ That if they (the jury) believe, from the evidence, that 
the plaintiffs so transferred the cotton to Singleton and his 
associates, as to enable them to appear to the world as the 
owners of it, and that Guy was really deceived thereby and 
purchased the cotton in good faith, they must find for the 
defendants.” . 

There is no proof in the record that Singleton and his 
associates were “the owners” of the cotton, or pretended 


to be the owners of it. There was evidence tending to 
43 
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show that the cotton was transferred to Singleton and his 
associates “absolutely and unconditionally,” with power 
to sell it and dispose of it ; but not that they were owners, 
This charge was not applicable to such testimony. It 
went beyond it; it was therefore abstract, and was prop- 
erly refused. 

The seventh charge asked and refused, was as follows, 
that is to say: 

“That if the jury believe, from the evidence, that the 
plaintiffs transferred the cotton to Singleton, without any 
restrictions over it, and by their covtract or the papers en- 
trusted to him, authorized the opinion that they had given 
Singleton more extensive power over the cotton than was in 
fact given, and Guy was therefore imposed upon, then the 
plaintiffs should not be permitted to avail themselves of 
the imposition.” 

This charge, as an abstract announcement of a principle 
of law, is correct. To have deceived Guy, and under this 
deception to have induced him to do, to his own injury and 
the plaintiff’s advantage, what he otherwise would not 
have done, is a violation of that well settled principle of 
law which forbids that one shall profit by his own wrong. 
Nullus commodum capere potest de injuria sua propria. 
Broom’s Maxims, 317, 320, 322 (marg.) 

But does the evidence set out in the bill of exceptions 
present such a case as entitles the defendants in the court 
below to invoke the protection of this principle? There is 
no evidence that any of the parties to the transaction in- 
tended to act in bad faith or fraudulently. The only evi- 
dence of title to the cotton possessed by Singleton and his 
associates, was the order to Browder, and President Lin- 
coln’s pass so far as that was connected with the case. 
These did not show ownership or a power to sell. This 
was worth nothing in his favor, unless Kent, Payne & Co. 
had authorized him to make such declarations. There is 
no proof that they did. He inferred it from what he 
understood to be his authority, Guy knew that Singleton 
could not derive any title to the cotton as owner, or inter- 
est in it, by the negotiation in Richmond, because the law 
forbid this. The contract, for that purpose, was wholly 
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void. He also knew that the papers entrusted to Single- 
ton did not authorize the inference that the plaintiffs had 
given to him more extensive power over the cotton than was 
in fact given. There was, then, no evidence upon which to 
base this charge. It was correctly refused. 

The cighth charge asked and refused is obnoxious to a 
like objection. ‘There was no evidence before the jury that 
the plaintiffs “entered into any fraudulent arrangement 
with Singleton,” at any time or anywhere, about the cot- 
ton. The charge was, therefore, abstract ; it was inappli- 
cable to the proofs. The motion to have it given to the 
jury was properly denied. 

‘Lhe judgment of the court below is affirmed. 





CAMPBELL et at. vs. ROACH eEt at, ApDM’R. 


[BILL IN EQUITY TO ENFORCE VENDOR'S LIEN. } 


1. Purchaser of land from one joint owner ; when charged with notice of the 
interests of another joint owner.—A purchaser of land from one of two 
joint owners is chargeable with notice of the interest of the other, when 
it is shown by the conveyance to which he must look for the title of his 
vendor. 

2. Vendor's lien; when retained and enforced.—The vendor’s lien upon 
land is retained as well when a conveyance is made as when only a 
bond for title is given, and it is not necessary to exhaust legal remedies 
before resorting to itsenforcement, The lien follows the consideration, 
unless an intention to interrupt it is shown. 

3. Purchaser for valuable consideration without notice ; defense of.—The 
defense of a purchaser for a valuable consideration without notice, is 
not available if the money has not been paid. 


AppEaL from Chancery Court of Choctaw. 
Heard before Hon. Joun Q. Loomis. 


THE facts appear in the opinion. 


CotEemaAN, and Brooks & Haratson, for appellant. 
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[Appellant’s brief did not come into Reporter’s hands. ] 


Waker, MurrHey & WINTER, contra.—The question 
whether a vendor must, as a condition precedent to the en- 
forcement of his lien, exhaust his remedy, is res adjudicata 
in this State. In Owen v. Moore & Dobbins, 14 Ala. 647, 
the following language is employed in reference to a case 
where there was a conveyance, and where the note for the 
purchase-money was transferred by delivery: “It will 
abundantly appear from the citations we have made, that 
it is not a pre-requisite to the enforcement of an equitable 
lien, that the complainant should have exhausted his legal 
remedies, without obtaining satisfaction of his demand.” 

The fact that the notes taken by Mrs. Tankersley were 
payable to her wards does not injuriously affect her lien. 
She was the owner of the notes, and remained the owner. 
The making of the notes payable upon their face to her 
wards did not invest them with the property in the notes. 
They were given with the intention of delivery to her wards, 
but that intention was never carried into effect, and conse- 
quently no right to tb’ notes ever passed to her wards. 

Campbell was not an innocent purchaser for valuable 
consideration without notice. It is sufficient to defeat the 
plea, that notice was given before payment of the purchase- 
money.— Wells v. Moore, 88 Ala. 125. Catterlin swears he 
gave notice to Campbell when one-half of the purchase- 
money was unpaid. Catterlin, upon this point, is contra- 
dicted by Campbell, but his testimony is to be preferred to 
Campbell’s for two reasons: First, he testifies positively ; 
and, second, he is disinterested, while Campbell swears to 
relieve himself from a heavy liability, and testifies to a 
negative. 


B. F. SAFFOLD, J.—The decree appealed from enforces 
a vendor’s lien upon land in favor of the appellees against 
the appellants. The facts which may be considered as 
established by the evidence in support of the decree, are 
as follows: W.C. Winston and his sister, Mrs. Rosina 
Tankersley, being joint owners of a tract of land obtained 
by purchase from Gaines, agreed to sell it. In pursuance 
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of this agreement, Winston sold it to J. C. Coleman, with 
a considerable quantity of personal property owned by him 
individually. 

The sale of all the property was under oue contract, but 
the items were valued separately, the land being estimated 
at eleven thousand, one hundred and thirty-seven dollars 
and fifty cents. The separate deed for the land was exe- 
cuted by Winston alone, and purported to convey the 
entire interest under a warranty of title, as if he were the 
sole owner. 

Mrs. Tankersley refused to confirm the sale at the time, 
but subsequently, on receiving from Coleman the notes de- 
scribed in the bill, she filed for record her conveyance of 
her half interest to her brother, Winston. 

Coleman afterwards conveyed the land by deed to D. L. 
Campbell, and the latter sold it to Gray, giving bond for 
titles. 

It is manifest from several considerations, that Coleman 
was not a purchaser without notice of Mrs. Tankersley’s 
interest. If he had looked beyond Winston’s apparently 
exclusive possession, as he was bound to do, he would have 
discovered the deed from Gaines.—Dudley v. Witter, June 
term, 1870. Winston testifies that he told him at the time 
of their contract that his sister was a joint owner with him. 
Catterlin also deposes that he informed him of it when, as 
agent for Mrs. Tankersley, he proposed to him to make 
the notes which were made payable to her. In fine, he 
procured her interest only by her deed to Winston, execu- 
ted in consideration of those notes. 

This court has frequently declared it to be settled, that 
the vendor, in the absence of an agreement to the contrary, 
retains a lien on the land he has sold and conveyed for the 
unpaid purchase-money, and that it will be enforced against 
a subsequent purchaser with notice.—Burns v. Taylor, 
23 Ala. 255; White v. Stover, 10 Ala. 441; Roper v. Mc- 
Cook et al., 7 Ala. 318. In Owen v. Moore & Dobbins, 
14 Ala. 640, it was not only held that the lien attached not- 
withstanding the conveyance ; but that it was not neces- 
sary to exhaust legal remedies before resorting to it. Why 
should a resort to legal remedies be required? The prin- 
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ciple rests upon the just foundation, that whoever would 
acquire the property of another, must pay him an adequate - 
compensation. A subsequent purchaser can always pro- 
tect himself against his immediate vendor. 

It matters not that Mrs. Tankersley had the notes made 
payable to her as guardian of her children. The lien fol- 
lows the consideration, unless an intention to cut it off is 
shown.— Conner et al. v. Banks, 18 Ala. 42. 

Campbell’s answer is not evidence, because it is not 
sworn to. He was obliged to deny notice, to be heard on 
that point.—Johnson v. Toulmin, 18 Ala. 50. His testi- 
mony that he had no notice, is directly contradicted by 
that of Catterlin, who informed him before he had paid 
more than half the purchase-money. Under this state of 
the case, we can not conclude that the chancellor erred in 
so charging him.— Wells v. Morrow, 38 Ala. 125; Porter 
v. Jenkins, January term, 1871. Gray has not paid any- 
thing for his purchase. 

The decree is affirmed. 





HARPER vs. BIBB eEr at. 


[MOTION TO DISMISS, AND COUNTER MOTION TO AMEND, APPEAL IN SUPREME 
COURT. ] 


1. Appeal; how taken by one of several aggrieved parties.—Regularly, an 
appeal should be taken in the names of all the parties aggrieved by the 
judgment of the court below, and if there are any who refuse to join in 
the assignment of errors, there should be a summons and severance as 
to those who refuse to join in assignment of errors, and let the rest 
proceed alone. 

2. Same; how may be amended in supreme court.—And if there are several 
parties, and the appeal is taken in the name of one only, the appeal 
will not be quashed or dismissed for this reason, but may be perfected 
by amendment in the supreme court.—Rev, Code, §§ 4420, 4421. 


In this case, the appellees submitted a motion to dismiss 
the appeal, and the appellant a counter motion for leave to 
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perfect the appeal in this court. The Reporter can not 
find either of the motions on the motion docket, and this, 
and the fact that the cause is in the hands of one of the 
judges for decision, prevents a more definite statement of 
the facts, material to the questions involved, than is already 
given in the opinion. 


Tuos. J. JuDGE, for motion to dismiss. 
JEFFERSON F'ALKNER, contra. 


PETERS, J.—The motion to dismiss the appeal in this 
case, and the motion to amend, involve the same question. 
They will therefore be considered together. 

The final decree from which this appeal was taken, was 
rendered on the 24th day of May, 1868, and the bond for 
appeal bears date the 18th day of February, 1870. This 
was within two years after the final decree. At that date 
the appeal was not barred by the statute of limitations.— 

tev. Code, $$ 3508, 3485. 

Here, the appeal seems to have been taken by “ one of 
the defendants only,” where there are several defendants. 
The Code makes an appeal from any final judgment or de- 
cree a “matter of right on the application of either party 
or their representatives,’ and prescribes the manner in 
which the appeal shall be taken.—Revised Code, § 3845. 
Under this law, appeal takes the place of a writ of error. 
At common law, on a judgment against several parties, the 
writ of error must be brought in the names of all the par- 
ties, provided all are living and are aggrieved by the judg- 
ment. And if the writ of error in such case be brought 
by one or more of the defendants only, it may be quashed. 
2 Tidd’s Pr. 1135, 1136, marg. But if a writ of error be 
brought in the names of several parties, and any one oF 
more of them refuse to appear and assign errors, they 
must be summoned and severed. After which the writ of 
error may be proceeded in by the rest alone.—2 Tidd’s 
Pr. 1136. 

The tendency of modern legislation and modern prac- 
tice has shown an inclination greatly to enlarge the powers 
of the courts to grant the most liberal amendments, where 
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they facilitate ‘‘ right and justice.’ Where, then, the court 
has the power to allow the amendment asked, it is never 
refused, if made in reasonable time.—Crimm’s Adm’r »v, 
Crawford’s Adm’r, 29 Ala. 623 ; 3 Chitt. Gen. Pr. 44, marg,; 
1 Bouv. Law Dict., Amendment, p. 118. This highly useful 
and necessary power should be most liberally exercised in 
a court from which there is no appeal. An error in this 
tribunal is an injustice without a remedy. 

There can be no doubt that an appeal lies in this case. 
It is a final decree in a court of chancery.—Revised Code, 
§ 3485. Here, an appeal has been taken. This is admit- 
ted in the motion to dismiss it. It could not be dismissed 
if it did not exist. In such a case, the power conferred 
upon this court is expressed in the following words: 
“Whenever an appeal shall be taken from the judgment, 
decree, or other proceeding of any of the courts of this 
State, to the supreme court of the State, and there shall be 
any error, mistake, or other inaccuracy or imperfection in 
taking the appeal, or in the certificate thereof, such appeal 
shall not be dismissed ; but the same may be amended on 
motion in the supreme court, in such manner as shall be 
necessary to perfect the appeal.—Rev. Code, § 4420. 

It seems to me that this language completely covers this 
case, and forbids this court to dismiss this appeal, if the 
appellant chooses to perfect it. This his motion indicates 
he is ready todo. The appellant has leave to give a sufli- 
cient bond for the costs of the appeal in this case, as re- 
quired by law.—Rev. Code, § 4421. 

The motion to dismiss the appeal is therefore denied, 
and the motion to perfect the appeal by the necessary 
amendment is allowed. The appellees will pay the costs 
of both motions. 


Note by THE Reporter.—The opinion on this motion 
was delivered at the June term, 1870, but was omitted 
from the 44th volume of Alabama Reports on account of 
a want of space. 
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TRAMMELL et at. vs. PENNINGTON et At. 


[BILL IN EQUITY BY TAX PAYERS TO ENJOIN COMMISSIONERS’ COURT FROM 
SUBSCRIBING, ON BEHALF OF COUNTY, TO STOCK OF RAILROAD COMPANY, 
UNDER ACT OF DECEMBER 31, 1868. ] 


1, Bill; motion to dismiss, for want of equity ; effect of, and how tried.—A 
motion to dismiss a bill of complaint, for want of equity, admits all its 
statements to be true, and must be decided upon an inspection of the 
bill itself. 

2. Railroad company ; when not in condition to make proposal for county 
subscription.—A railroad company, incorporated under the act entitled 
‘can act to provide for the creation and regulation of railroad compar 
nies in the State of Alabama,” approved December 29, 1868, (Pamph. 
Acts, p. 462,) is not in a condition to make a proposition for county 
subscriptions to the capital stock of said company, until ten per cent. 
of its capital stock has been subscribed, and a board of directors elected 
by the stockholders, and qualified, as provided by the ninth section of 
said act. 

3. Same; what proposition does not confer on commissioners’ court, any 
jurisdiction or authority to order election for subscription, §:c.—A propo- 
sition made by the original corporators named in the certificate of 
incorporation of such company, and not by the president and directors 
of said company, elected and qualified as aforesaid, is not a proposition 
made in substantial compliance with the first section of the act entitled 
‘fan act to authorize the several counties and towns and cities of the 
State of Alabama to subscribe to the capital stock of such railroads 
throughout the State, as they may consider most conducive to their 
respective interests,” approved Decemben31, 1868, (Pamph. Acts, p.514.) 
And such a proposition, so made, does not confer on the commissioners’ 
court of a county any jurisdiction or authority to order an election for 
such proposition to the qualified electors of said county, for their ac- 
ceptance or rejection. 

4. Same ; what orders are void.—An order made on such a proposition is 
void, and an election held under such an order is invalid, and gives to 
the commissioners’ court no authority to make, in behalf of said county, 
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a subscription to the capital stock of the railroad company by whom 
such proposition is made, nor to issue and deliver to such railroad com. 
pany, in payment of such subscription, the ‘‘ bonds of the county,” as 
provided by the sixth section of said act of December 31, 1868. 

5. Commissioner's court, jurisdiction of ; everything necessary to sustain must 
appear affirmatively, as a general rule-—The commissioners’ court is a 
court of special and limited jurisdiction, and, as a general rule, nothing 
will be presumed in favor of the jurisdiction of such a court ; but every- 
thing necessary to sustain it must show affirmatively on the face of 
the record ; therefore, where the judge of probate and two of the com. 
missioners of a county meet together at the court house, without the 
notice required by section 830 of the Revised Code, and call such meet- 
ing together a special term of the commissioners’ court, and make an 
order to submit a proposition of a railroad company for a subscription, 
by said county, to the capital stock of said company, to the qualified 
electors of said county, for their acceptance or rejection ; such an order 
is made without jurisdiction, is coram non judice, and void, and ar elec- 
tion under such an order is invalid, and confers on the commissioners’ 
court no authority to subscribe to the capital stock of said company, or 
to issue the bonds of the county in payment of stock so subscribed. 

6. Original corporators of railread company; proposition by, to commission- 
ers’ court, for subscription, &c.; not in substantial compliance with provis- 
ions of act of December 31, 1866, and therefore not legalized by the act of 
March 1, 1871.—A proposition made by the original corporators of a 
railroad company, and not by the president and directors, and an order 
made by the judge of probate and two of the commissioners, &c., as 
aforesaid, and an election held under such an order, are not ‘acts and 
things done and performed in substantial compliance” with the pro- 
visions of the said act of Dec. 31, 1860 ; and, therefore, are not legal- 
ized, ratified and confirmed by the act entitled ‘‘an act to legalize, rat- 
ify and confirm all acts and things, of every kind, heretofore done and 
performed in this State, in substantial compliance with an act of the 
general assembly of Alabama, entitled ‘an act to authorize the several 
counties and towns and cities of the State of Alabama to subscribe to 
the capital stock of such railroads, throughout the State, as they may 
consider conducive to their respective interests,”’ approved March 
1, 1870.—Pamph. Acts 1869-70, p. 236. The said act of March 1, 1870, 
as it only legalizes, ratifies and confirms ‘‘acts and things” done and 

performed in substantial compliance with the said act of December 31, 

1868, is not unconstitutional and void. 


AppEaAL from Chancery Court of Lee and Chambers. 
Heard before Hon. B. B. McCraw. 


Tus was a bill in equity filed by Trammell, the appel- 
lant, and others, tax-payers and freeholders of the county 
of Chambers, in behalf of themselves and all other resi- 
dents and tax-payers of said county, who would contribute 
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to the costs of suit, against John Appleby, probate judge 
and member of commissioners court, and the other per- 
sons composing said commissioners court of Chambers 
county, and against John L. Pennington, claiming to be 
President, and other persons claiming to be directors of, 
and who were the original incorporators of, the Eufaula, 
Opelika, Oxford & Guntersville railroad company, and 
sought to enjoin the commissioners court from making, on 
behalf of the county, a subscription of one hundred and 
fifty thousand dollars of county bonds to the capital stock 
of said company, and from issuing and delivering said 
bonds to said railroad company in payment of such sub- 
scription. 

The bill alleges that Pennington and the other incorpo- 
rators made a certificate and drew up articles of incorpo- 
ration for the purpose of ‘constructing a first class rail 
road,’ in pursuance of an act entitled “An act to provide 
for the creation and regulation of railroad companies in 
the State of Alabama,” approved December 29th, 1868, 
which was duly acknowledged and certified, and filed with 
the Secretary of State; that the “ corporators met together, 
and by some resolution appointed John L. Pennington 
president, and the other corporators directors of said cor- 
poration ;’ that no stock has ever been subscribed, taken, 
or paid in to the capital stock of said railroad company ; 
that there are not now, and never have been, and were not 
at the date of the application, (hereinafter described, to 
the commissioners for subscription to stock in said com- 
pany,) any stockholders in said corporation ; that no books 
of subscription were ever opened, &c.; that no stock has 
ever been cailed in or paid for, and no directors elected by 
the stockholders. 

The third paragraph of the bill is as follows: “ Your 
orators further state, on information, that on or about 
the 17th day of March, 1869, an instrument in writing 
was presented to the Hon. John Appleby, judge of pro- 
bate of the county of Chambers, a copy of which, 
marked “ Exhibit B,’ is hereunto annexed and made a 
part hereof. Your orators aver on advice, information 
and belief, that said instrument marked “ Exhibit B,” 
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is not a proposal within the meaning and intent of the 
act therein referred to, to said county of Chambers, for 
the following reasons: 1st, There was no president or 
d:rectors of said railroad company ; 2d, Said instrument 
does not propose or purport to be made by the presi- 
dent and directors, but by direction of the corporators ; 3d, 
Said instrument is not addressed to the commissioners 
court, or court of county commissioners of the county of 
Chambers, but to “ John Appleby, chairman of the board 
of county commissioners of Chambers county ;” 4th, No 
proposal to the county commissioners was ever made.” 

The proposal marked “ Exhibit B” is addressed, “ To 
the Hon. John Appleby, chairman of the board of county 
commissioners of Chambers county,” and begins as fol- 
lows: “Iam directed by the corporators of the Eufaula, 
Opelika, Oxford & Guntersville railroad company to make 
an application to the board of county commissioners of 
the county of Chambers, as provided in the act [here fol- 
lows its title,] requiring said county commissioners to order 
an election for subscription,” &c., &c., and is signed— 

“J. L. Penninaton, President. 
( W. H. Sniru, 
Cinta : Wa. T. Browy, 
eis, J. J. Hinps, 


' 
| Gro. F. HarrinaTon.” 


The fourth paragraph alleges that Hon. John Appleby, 
judge of probate, and two of the county commissioners, 
met together at a special term on the 22d day of March, 
1869, in the court house of Chambers county, and acting 
upon said paper, (exhibit B,) ordered an election to deter- 
mine upon said proposition for subscription, &c.; that this 
assemblage did not constitute a legal court; that said as- 
sembly was not held at a time appointed by law for a reg- 
ular term, and that no notice had been given by publication 
or posting up notices at the court house door, &c., as re- 
quired by law, ten days previous to the meeting of said 
special term. 

The remaining paragraphs of the bill allege the holding 
of the election for the purpose of determining said propo- 
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sition for subscription, and the result thereof in favor of 
subscription, «ce. 

It is further alleged in the bill, that the probate judge 
and court of county commissioners deem the proposal 
marked “Exhibit B” to be accepted by the voters of 
Chambers county, and said county thereby bound to a 
subscription to the capital stock of said railroad company, 
&e., in accordance with the provisions of section six of the 
“act to authorize the several counties, towns and cities of 
the State of Alabama to subscribe to the capital stock of 
such railroads throughout the State as they may consider 
conducive to their respective interests,” approved Decem- 
ber 31st, 1868, and intends, and declares its intention, and 
threatens, to issue said bonds to said railroad company, 
and to levy and assess a tax, as required by said act, to 
meet the interest falling due on said bonds, &c., and that 
the said court of county commissioners will proceed to 
issue said bonds, and levy and assess and collect said tax, 
unless restrained by injunction. The remainder of the bill 
is devoted to statements of errors, irregularities and de- 
fects in the manner of conducting and holding said elec- 
tion, the way in which the result thereof was arrived at 
and declared, and the rejection of votes, &c. It is unneces- 
sary, in the view taken of the case by the court, to set out 
the particular statements and allegations of this part of 
the bill. 

On the motion of the appellees, the chancellor dismissed 
the bill for want of equity, and hence this appeal. 


Waker & Murpuey, and Warts & Troy, for appellants. 
E. G. Ricuarps, and W. H. Barnes, contra. 


[This case was very elaborately argued at the bar by 
the counsel, but the Reporter, notwithstanding diligent 
search, has been unable to obtain the briefs. | 


PECK, C. J.—The bill in this case is filed to enjoin the 
commissioners court of Chambers county from subscrib- 
ing, in behalf of said county, to the capital stock of the 
Eufaula, O velika, Oxford & Guntersville railroad company> 
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and from issuing and delivering to said railroad company, 
in payment of said subscription, the bonds of said county, 
under the act entitled “An act to authorize the several 
counties and towns and cities of the State of Alabama to 
subscribe to the capital stock of such railroads throughout 
the State as they may consider most conducive to their 
respective interests,” approved December 31st, 1868,.— 
Pamph. Acts, p. 514. 

Much of the argument of appellants’ counsel is directed 
to the question as to the constitutionality of said act, and 
two other acts, the one entitled, “An act to provide for the 
creation and regulation of railroad companies in the State 
of Alabama,” approved December 29th, 1868, (Acts, p. 
462,) the other entitled, “An act supplementary to the cor- 
poration jaws of Alabama,” approved November 18th, 
1868, (Acts, p. 349); but, on looking into the bill, no state- 
ment or charge is found assailing the constitutionality of 
said acts, or either of them. Without this, we hold it im- 
proper to decide that question. The presumption is always 
in favor of the constitutionality of legislative acts, and a 
court, as a general rule, should not entertain or pass upon 
a constitutional question, unless directly made upon the 
record, and even not then, unless it is necessary to the de- 
termination of the cause. It is but due respect to a 
co-ordinate department of the government, to discuss con- 
stitutional questions only when it becomes necessary to do 
so.—Stein v. Mayor and Aldermen of Mobile, 24 Ala. 591; 
Mobile & Ohio Railroad Co. v. The State, 29 Ala. 573; Gib- 
bons v. Mobile & Great Northern Ttailroad Co., 36 Ala. 410; 
Cooley’s Const. Lim. 163; Ci'y Council of Montgomery v. 
The State, ex rel., &c., 38 Ala. 162. 

The equities of the bill are made to rest not upon the 
unconstitutionality of these acts, but mainly, if not wholly, 
upon the alleged failure of the defendants to comply with 
what the said acts require, to authorize the court of county 
commissioners, on behalf of said county, to subscribe to 
the capital stock of said railroad company, and to pay for 
the same in the bonds of the county, to be issued by said 
court. 

The only authority of the county to subscribe for the 
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capital stock of said railroad company, is to be found in 
the said act of the 3lst of December, 1868. This author- 
ity is, in its very nature, a special authority, and must be 
followed in all essential particulars, or the subscription 
will be void.—Cooley’s Const. Lim. 215, and note 1. 


The plaintiffs’ bill, before answer ‘filed, on defendants ’ 


motion, was dismissed for want of equity. Such a motion 
admits all the statements of the bill to be true, and is nec- 
essarily decided upon an inspection of the bill itself.— 
Bryant et al. v. Peters et al., 3 Ala. 160. 

This being so, the correctness of the chancellor’s decree 
dismissing the bill must be determined by an examination 
of the statements of the bill, taking them to be true, in 
connection with the provisions of the said acts of the leg- 
islature above referred to; and these acts, which were all 
passed at the same session, must be considered together, 
as having reference to each other, and as parts of one sys- 
tem, and disclosing and prescribing the terms and condi- 
tions upon which, and in what manner, the several counties 
of the State might become subscribers to the capital stock 
of railroads, and the way and means in which the pay- 
ment of such subscriptions, when made, should be pro- 
vided for. These terms and conditions were, no doubt, 
believed to be necessary, and intended to operate for the 
protection and security of the people of the several coun- 
ties of the State, and to guard against hasty and inconsid- 
erate subscriptions,that might otherwise prove detrimental, 
if not ruinous, to the prosperity and best interests of the 
country. ? 

The first section of the said act of the 29th of Decem- 
ber, 1868, provides that “any number of natural persons, 
not less than five, may become a body corporate, with all 
the rights, powers and privileges conferred, and made sub- 
Ject to, all the restrictions of this act.’ The second sec- 
tion prescribes what must be done by these persons to 
enable them to become a body corporate, and provides that 
“any number of persons as aforesaid, associating to form 
a company for the purpose of constructing a railroad, 
shall, under their hands and seals, make a certificate which 
shall specify as follows: Ist, The name assumed by such 
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company, and by which it shall be known ; 2d, The names 
of the place of the termini of said road, and the county or 
counties through which said road shall pass; 3d, The 
amount of capital stock necessary to construct such road. 
Such certificate shall be acknowledged before a justice of 
the peace, and certified by the cierk of the circuit court, 
and shall be forwarded to the Secretary of State, who 
shall record and carefully preserve the same in his office, 
and a copy thereof, duly certified by the Secretary of 
State, under the great seal of the State of Alabama, shall 
be evidence of the existence of such company.” 

When this is done, then the persons named are, by sec- 
tion third, declared to be a body corporate, and authorized 
to carry into effect the objects named in said certificate, 
in accordance with the provisions of said act. How these 
objects are to be carried into effect, will be seen by looking 
into the other parts of said act. 

Section five enacts that “the capital stock of such com- 
pany shall be divided into shares of fifty dollars each, and 
consist of such sum as may be named in the certificate.” 

By section nine, it is provided that the persons named 
in the said certificate of incorporation, or any three of 
them, shall be authorized to order books to be opened for 
receiving subscriptions to the capita] stock of said com- 
pany ; that as soon as ten per centum of the capital stock 
shall be subscribed, they may call the stockholders together 
for the purpose of choosing seven directors ; that the per- 
sons named in such certificate, or such of them as shall be 
present, shall be inspectors of such election, and certify 
what persons are elected directors, and appoint the time 
and place for their first meeting; that a majority of said 
directors shall form a board. Said directors are then to 
choose one of their number president, and before they 
enter on the discharge of their duties, each one is required 
to take an oath or affirmation to discharge his duties faith- 
fuily ; and said directors are declared competent to fill va- 
cancies in their board, make by-laws, and transact all the 
business of the corporation. From this time we lose sight of 
the persons named in said certificate, and they cease to be 
further mentioned in said act: their special powers and 
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duties are at an end, and thenceforth all the business of 
the corporation is committed to its board of president and 
directors. When the company is thus organized, and not 
before, it is in a condition to seek and propose for county 
subscriptions to its capital stock. Until the capital stock 
is divided into shares, as prescribed in section five, there 
can be no subscriptions by either individuals or counties 
By an examination of the first paragraph of the bill, and 
of the certificate of incorporation, made an exhibit as a 
part thereof, I think it sufficiently appears that the persons 
therein named, by virtue of the three first sections of the 
said act, were constituted a body corporate, by the name 
of “ The Eufaula, Opelika, Oxford & Guntersville Railroad 
Company.” This fact does not seem to be called in ques- 
tion, either in this or any other paragraph of the bill. 

The second paragraph states that said corporators named 
in said certificate of incorporation, met together, and by 
some resolution appointed John L. Pennington, one of 
their number, president, and the others of said corporators 
directors of the corporation ; and plaintiffs aver, on infor- 
mation and belief, that no stock had been subscribed, 
taken, or paid in the capital stock of said company ; that 
there was not then, nor was there at the date of the appli- 
cation thereinafter named, and never had been, any stock- 
holders of said railroad company; that said corporators 
had never opened, or caused to be opened, any books for 
the subscription of stock to said company; and that no 
stock in the same had ever been called for, or paid, and 
that no directors had ever been elected by stockholders in 
the said railroad company. 

By the third paragraph, the plaintiffs state that on or 
about the 17th day of March, 1869, an instrument in 
writing was presented to the Hon. John Appleby, judge of 
probate of said county of Chambers, a copy of which is 
exhibited and made a part of the bill of complaint. This 
paper commences as follows: 

“Application of the corporators of the Eufaula, Opelika, 
Oxford & Guntersville railroad company to the commis- 
ioners court of the county of Chambers, for a county sub- 
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“Hon. John Appleby, chairman of the board of county 
commissioners of Chambers county.” 

And is signed— 

“ Joun L. PenninaTon, President. 
Wituram H. Smita, ) 
Wim T. Brown, = m 
5. 3. ame. — 
GeEorGE F. Harrinerton, } 

This paragraph is somewhat loosely and inartificially 
drawn, but it amounts to a charge that said instrument in 
writing was not a proposal, within the meaning and intent 
of said act therein referred to, to said county of Chambers, 
for a subscription to the capital stock of said company ; 
that no directors had been elected by stockholders, and 
that said proposal was made by the corporators named in 
said certificate of incorporation, and not by the president 
and directors of said company. 

Now, bearing in mind that the only authority counties, 
as municipal corporations, have to subscribe to the capital 
stock of railroad companies, is a special legislative author- 
ity, which must be followed in all essential particulars, or 
the subscription will be void, (Cooley’s Const. Lim. 215, 
supra,) let us examine the provisions of the act of the 31st 
December, 1868, from which this authority is derived, to 
see whether the proposition above referred to was sufl- 
cient to authorize the commissioners court of said county 
of Chambers to order an election, and to submit said propo- 
sition of said railroad company to the qualified electors of 
said county, for their acceptance or rejection ; for, if not, 
then the order of said court, based upon it, and the elec- 
tion held under said order, must be held to be void, and no 
bonds of the county can be issued. The first section pro- 
vides that “any and every county of the State of Alabama, 
situate upon, or adjacent to, the main or branch line of 
the railroads of this State, as such lines are. or may 
be located by the companies owning and controlling 
said roads respectively, is authorized and empowered to 
subscribe for, take and pay for, the capital stock of such of 
the railroad companies of the State, as they may deem 
most conducive to their respective interests, as hereinafter 
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provided. The said railroad companies, by their president 
and a majority of their directors, may, in writing, propose to 
any such county that it shall subscribe for, and take, an 
amount of their capital stock, to be named in said propo- 
sal, at a certain price per share, and pay for the same in 
the bonds of the county, as shall be set forth in said pro- 
posal.” The second section is as follows: “That upon 
the application of the president and directors of any of the 
railroad companies of Alabama, to the commissioners court 
of any county of the same, submitting proposals for a coun- 
ty subscription to the capital stock of said railroad com- 
pany, the commissioners court of said county in which 
application is made, is hereby authorized and required to 
order an election within sixty days after the meeting of 
said court, to submit the proposition of said railroad com- 
pany to the qualified electors of said counties, for their 
acceptance or rejection.” The plain letter of the first sec- 
tion of this act requires the proposal to be made by the 
president and directors of the company making the same. 
No other persons have any authority to make it ; and with- 
out a proposal so made, the commissioners court of no 
county has or can have any authority to order an election, 
“to submit a proposition to the qualified electors of their 
county, for acceptance or rejection.” Such a proposition 
must be regarded as in the nature of a jurisdictional fact, 
and must be made by the persons named, and conform sub- 
stantially with the provisions of said section; otherwise, 
the commissioners court can acquire no jurisdiction to 
take any action in the premises. 

Taking the second and third paragraph of the bill to be 
true, I think it can hardly be doubted that the proposition 
therein mentioned was not made by the president and 
directors of said company ; that, in truth and fact, there 
were no such persons in existence ; that no directors had 
been elected by stockholders of said company ; but, on the 
contrary, the original corporators had assumed to them- 
selves the authority to make the proposition in their own 
names. The mere signing themselves president and direct- 
ors does not better the case. By the ninth section of the 
act of the 29th of December, 1868, above referred to, 
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directors can only be elected by stockholders of the com- 
pany. The second paragraph of the bill states that no 
stock had been subscribed ; that there were, in fact, no 
stockholders, and that no directors had been elected. And 
the third paragraph says the application was made by the 
corporators of the Eufaula, Opelika, Oxford & Guntersville 
railroad company, and not by the president and directors 
of said company. 

As we have seen, a railroad company created and organ- 
ized under said act of the 29th of December, 1868, is in no 
condition to propose for county subscriptions; until a cer- 
tain portion of its capital stock is subscribed, and a board 
of directors is elected, by wnose authority all the business 
of the corporation is to be transacted. Therefore, in the 
posture of the case, when the motion to dismiss the bill for 
want of equity was made, I have no hesitation in holding 
that the proposition stated in the bill of complaint con- 
ferred no jurisdiction on the commissioners court to make 
the order for an election ; and that the order made, and 
the election held under it, should have been regarded ae 
invalid ; in other words, the motion to dismiss for want of 
equity should have been overruled. 

The plaintiff’s bill proceeds further to state that an 
election was held under said order, and that the result of 
said election was declared by said probate judge to be in 
favor of subscription, by a majority of sixty-five votes; 
that many irregularities and errors intervened in conduct- 
ing said election ; and that, in declaring the result thereof, 
the said judge erroneously excluded the votes cast at sev- 
eral precincts, and improperly and erroneously rejected 
and refused to count seventy legally qualified and regis- 
tered votes actually and legally cast against subscription, 
at two precincts, which, if counted, as they should have 
been, the result of said election would have been declared 
against subscription, whereby the expressed will of the peo- 
ple of said county was defeated. 

In the present aspect of the case, I decline to consider 
the questions growing out of these statements of the bill. 
The view taken of it renders it unnecessary to do so. The 
decree of the chancellor must be reversed on the errors 
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already considered, unless, as the appellees insist, these 
and all the other errors charged in the bill are cured by a 
subsequent act of the legislature. 

After the decree dismissing the plaintiff’s bill was ren- 
dered ; and after the case was in this court on the plaintiff’s 
appeal, to-wit, on the first day of Merch, 1870, an act was 
passed entitled “an act to legalize, ratify and confirm all 
acts and things, of every kind, heretofore done and per- 
formed in this State, in substantial compliance with an act of 
the general assembly of Alabama, entitled ‘an act to author- 
ize the several counties and town and cities of the State of 
Alabama to subscribe to the capital stock of such railroads, 
throughout the State, as they may consider most condu- 
cive to their respective interests,’ approved December 
31, 1868.” 

This act consists of one section, and is as follows, to-wit : 
“Be it enacted by the general assembly of Alabama, That 
all orders, acts, proceedings, elections, issues of bonds, 
payment of moneys, liens, assessments, collection of taxes, 
all sales of property to collect taxes, subscriptions to the 
capital stock of railroads, and all acts and things of every 
klnd, heretofore done and performed in this State, for rail- 
road purposes, in substantial compliance with the provisions 
of an act of the general assembly of Alabama, entitled ‘an 
act to authorize the several counties and towns and cities 
of the State of Alabama to subscribe to the capital stock 
of such railroads, throughout the State, as they may con- 
sider most conducive to their respective interests,’ approved 
December 31, 1868, be, and the same are, hereby legalized, 
ratified and confirmed, in all respects,” approved March 
1, 1870.—Pamph. Acts, 1869-70, p. 286. 

On the part of the appellees, it is insisted and pressed 
upon the court, that this act cures all the irregularities, 
defects, and errors, stated and set up in the bill of com- 
plaint, as grounds of equity and reasons why the said elec- 
tion should be held invalid, and said commissioners court 
enjoined from subscribing to the capital stock of said rail- 
road company, and from issuing, or causing, or procuring, 
the bonds of the county to be issued in payment of the 
same. And it is also contended that it makes no differ- 
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ence that the said act was passed after the cause was in 
this court on appeal; that this court is bound to decide the 
case according to the law in force when the decision is 
made. 

On the other hand, the appellants attack this act as 
unconstitutional and inconsistent with public policy ; but 
contend, that if the said act be held to be valid, it is inap- 
plicable to this case, because the acts and proceedings 
complained of were not “done and performed ” in substan- 
tial compliance with the act of the 31st of December, 1868, 
therein referred to. 

Mr. Cooley (p. 370,) says “ there is no doubt of the right 
of the legislature to make laws which reach back to, and 
change or modify, the effect of prior transactions ; pro- 
vided retrospective laws are not forbidden, eo nomine, by 
the State constitution; and provided, further, that no 
other objection exists than their retrospective character.” 
And on page 371, he says: “a retrospective statute, cur- 
ing defects in legal proceedings, where they are of the 
nature of irregularities only, and do not extend to matters 
of jurisdiction, is not void on constitutional grounds.” 

The errors we have considered have direct reference and 
extend to matters of jurisdiction ; that the proposal and 
application to be made to a county, by a railroad compa- 
ny, for a subscription to its capital stock, under the act of 
the 3lst of December, 1868, is a jurisdictional fact, and 
unless made by its president and a majority of its direct- 
ors, as required by said act, the commissioners court of 
the county acquires thereby no jurisdiction to order an 
election. So, too, the application, if in proper form, and 
made by the proper persons, and in itself altogether cor- 
rect, yet the commissioners court, at a special term, not 
held by direction of the judge of probate, and not convened 
in conformity to the provisions of section 830 of the Re- 
vised Code, without ten days’ notice by advertisement in 
some newspaper in the county, or by posting up at the 
court house door and two other public places in the county, 
notice of the same, would have no jurisdiction to entertain 
such a proposition and order an election to submit it to the 
qualified electors of the county, for their acceptance or 
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rejection. Therefore, an order made at such an unauthor- 
ized term, rests upon no warrant of law, and is coram non 
judice, and void. 

The court of county commissioners is a court of special 
and limited jurisdiction, and, as a general rule, nothing 
will be presumed in favor of the jurisdiction of such a court, 
but everything necessary to sustain it must affirmatively 
appear on the face of its record.— Whriteman v. Carsner, 
20 Ala. 446. 

The act of the first of March, 1870, rightly interpreted, is 
not, as it seems to me, obnoxious to the constitutional 
objections made against it by appellants’ counsel. 

It does not claim to legalize, ratify and confirm only such 
orders, acts and proceedings, &c., as have been done and 
performed, in substantial compliance with the provisions of 
said act of the 3lst of December, 1868. Such an act the 
legislature may unquestionably pass; there is nothing in 
our constitution prohibiting it from doing so. 

After the best reflection I have been able to give this 
question, I am satisfied that no substantial objections 
exist to the validity of said act of the first of March, 1870, 
but that the errors considered in this opinion, and upon 
which it is made to rest, are not embraced within the pur- 
view and meaning of said act, and are not cured by it. 
If they were, I think the current of the authorities is in 
favor of considering such an act obligatory upon an appel- 
late court, and requires a case to be decided according to 
the law in force when the decision is made.—Cooley, 381, 
and note 5. 

Let the decree of the chancellor be reversed, and the 
cause be remanded for further proceedings. The appellees 
will pay the costs. 
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GRIFFIN er a. vs. RYLAND & BURNS, Ex’rs. 


[PETITION TO PROBATE COURT TO VACATE AND ANNUL FINAL SETTLEMENT, 
MADE BY EXECUTOR IN THE PROBATE COURT OF MOBILE, DURING THE LATE 
WAR, AND TO COMPEL EXECUTORS TO FILE ACCOUNTS FOR SETTLEMENT, &C. J 


1. Final settlement of executor, made in 1864 ; force and effect of.—A judg- 
ment or decree of final settlement, made by executors in 1864, in the 
probate court of the rebel State government, is not void, but has the 
force and effect of a foreign judgment ; and, if carried into effect, is a 
protection to the executor, until impeached for fraud, or avoided by 
some legal proceeding for that purpose. 

2. Same ; petition to set aside; what plea a good defense to.—An answer to 
a petition filed in the probate court by the heirs-at-law and legatees, to 
set aside and declare such decree of final settlement void, because made 
by a probate court of the rebel government, that said decree was regu- 
larly and duly made, &c., and had been fully carried into effect, is, asa 
plea, a good defense to such petition. A replication to such a plea, 
that said decree was made after the State of Alabama had seceded, &c., 
and by a court that denied all allegiance to the government of the Uni- 
ted States, is bad on demurrer. 


ApprEaL from Probate Court of Mobile. 
Tried before Hon. G. Horton. 


THis was a petition to the probate court of Mobile, by 
Thos. H. Griffin and others, the heirs-at-law and devisees 
of James McDevitt, deceased, praying that the final settle- 
ment of said estate, made by the executors of McDevitt, in 
the probate court of Mobile, in the year 1864, be set aside 
and declared null and void, and that the executors be cited 
to file their accounts for final settlement, &c. 

The petition states, in substance, that McDevitt, a resi- 
dent citizen of Mobile, died in Mobile in the year 1854, 
leaving a last will and testament, and a large estate in real 
property, and a considerable amount of personal property ; 
that said will and testament was duly admitted to record 
and to probate ; that the executors appointed by said will 
qualified as required by law, and were empowered by said 
will to manage and control said estate for ten years, and to 
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sell the personal property and part of the realty, and invest 
the proceeds safely, and apply the interest to the support 
of the infant children of testator. 

The petition further states, that before the late war the 
executors sold property, and realized of the funds of the 
estate large sums of money ; that the real estate sold at 
much less than its valuation by the inventory, and was pur- 
chased, directly or indirectly, by one of the executors, and 
ever since held by him; that during the recent war, the 
said executors made what is called a final settlement in the 
probate court of Mobile, showing a balance in the hands 
of the executors, which was paid to the guardian of Mc- 
Devitt’s children. 

The petition further alleges “ that all of said proceed- 
ings were made while the children of said McDevitt were 
infants, and made during the late war between the United 
States and the State of Alabama, and by a probate court 
organized by the State of Alabama while a part of the 
Confderate States, and are void, and the accounts of said 
estate are open for final settlement, &c.; that the payment 
of the balance found due in said supposed final settlement 
to a guardian appointed by said probate court, during the 
late war, under the authority of the State of Alabama while 
part of the Confederate States government, are mere nulli- 
ties ; that the accounts on file in said Confederate court 
are mixed up with Confederate currency money credited 
as valid payments for their full nominal value,” &c., &. 

The executors, A. H. Ryland and James Burns, filed a 
plea in bar of said petition, as follows: ‘“ That before the 
19th day of September, 1864, they filed their accounts as 
executors, &c., in the probate court of Mobile, for a final 
settlement of all their accounts as executors, &c., of which 
the parties to the petition had due notice; that on the 
19th day of September, 1864, a guardian ad litem having 
been duly appointed, &c., to defend the rights and protect 
the interest of the infant heirs and legatees, the probate 
court, Hon. G. W. Bond judge presiding, proceeded to hear 
and finally settle the accounts, &c., and on said 19th day of 
September, rendered a final judgment, whereby it was ascer- 
tained that the executors had in their hands the sum of fifty- 
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eight dollars and ninety-two cents, to be paid over to W. M. 
McGuire, the guardian of the infant heirs and legatees ; and 
they were further ordered to pay over to said McGuire, 
guardian as aforesaid, all the assets, real and personal, 
belonging to said estate ; and the excutors did then and 
there pay over said balance, &c., and hand over all prop- 
erty, both real and personal, to said guardian, in the pres- 
ence of the court; and thereupon by said court the executors 
were decreed to be discharged, and were discharged from 
all further accounting for, and on account of, said estate, 
which said decree is still of force and unreversed, &c.” 

To a replication of the petitioners to this plea, that “ the 
proceedings in the plea mentioned were had before a pro- 
bate court of Mobile county, the only probate court then 
in existence, organized under the constitution and laws of 
the State of Alabama, after the secession of the State from 
the United States, and while it was one of the Confederate 
States of North America, and not while it admitted allegi- 
ance to the constitution and laws of the United States,” 
&c., the court sustained a demurrer and also dismissed the 
petition, and taxed the petitioners with costs; and hence 
this appeal. 


Geo. N. STewart, for appellant. 
E. S. Daraan, contra. 


[No briefs on file.] 


PECK, C. J.—In deciding this case, we shall treat the 
judgments and decrees rendered by the courts of the rebel 
State government as standing on the footing and having 
the legal effect of foreign judgments and decrees. 

Foreign judgments, when carried into effect, are a pro- 
tection to the parties to such judgments.—2 Kent’s Com. 
p. 120, marg. 

The judgment of the probate court in this case is not 
only a final judgment, but was carried into effect immedi- 
ately after it was rendered. It must be held, therefore, to 
protect the appellees until it is impeached for fraud, or 
avoided by some legal proceeding for that purpose; it can 
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not be declared void by the probate court at the instance 
of the appellants, upon the ground that it was rendered by 
a probate court of the rebel government. 

If the petition had been filed in time, and framed under 
ordinance No. 40 of the convention of 1867, entitled, “An 
ordinance to allow widows, orphans, and others to review 
the validity of sales and settlements of estates made by 
guardians, trustees, &c.,” adopted February 6th, 1867, 
(Acts 1868, p. 187,) the said decree of final settlement, we 
think, might have been re-examined and reviewed in the 
probate court. But the petition does not seem to be 
framed with reference to that ordinance, and if it were, the 
ordinance had expired by its own limitation some months 
before the petition was filed. This ordinance, of itself, 
shows the convention did not consider the judgments, sales 
and settlements referred to, void, but on the contrary, pro- 
vided how they might be re-examined and reviewed. 

It follows, from what is here said, that the judgment of 
the court below must be affirmed at appellants’ costs. 





BIBB AND FALKNER, Ex’rs, vs. AVERY, Apw’x. 


[ACTION ON PROMISSORY NOTE—SUIT BY EXECUTORS THE WILL OF WHOSE 
TESTATOR HAD BEEN PROBATED DURING THE WAR, &C., AND LETTERS 
GRANTED BEFORE 20TH JULY, 1865. ] 


— 


. Foreign courts; what will be regarded as acts of.—The probate of a will, 
and letters testamentary granted thereon, by a probate court of the 
rebel State government of Alabama, during the rebellion, and before 
the 20th day of July, 1865, the date of Governor Parsons’ proclamation, 
and before the judge of said court had taken the oath of amnesty and 
of office required by said proclamation, are to be regarded as the acts 
of a toreign court. 

2. Same ; executors, whose letters testamentary were granted by; what must be 

done in order to maintain an action in courts of this State.—Executors, in 

virtue of such letters, can not maintain an action in the courts of this 

State, but new letters testamentary must be taken out, and new secu- 

rity given, as prescribed bylaw. The right to take out new letters will 
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be admitted as a matter of course, unless some special reasons inter- 
vene to the contrary. 

3. Same; protection to executor.—Executors who have acted in good faith, 
and in conformity to the will, under such letters, should be protected, 
Generally, the same rules will apply as to administrators, 


APPEAL from Circuit Court of Chambers. 
Tried before Hon. LirrLEBERRY STRANGE. 


THE appellants, as the executors of the last will and tes- 
tament of W. B. S. Gilmer, deceased, in 1869 commenced 
their action in the circuit court of Chambers county 
against appellee, as the administratrix of Benjamin B, 
Avery, deceased, and complained on a promissory note 
made by defendant’s intestate, on the 22d day of January, 
1863, and payable one day after the date thereof. 

To this complaint the said defendant pleaded, in sub- 
stance, that said will was proved before one John Appleby, 
acting as probate judge of said county of Chambers, on 
the 13th day of February, in the year 1865, under a com- 
mission of the rebel government of the State of Alabama, 
while said State was in open rebellion against the govern- 
ment and authority of the United States, and that letters 
testamentary were issued by said judge to the plaintiffs, 
on the 23d day of June, in said year, and before the right- 
ful authority of the United States had been re-established 
in said State, and when said judge was acting without 
any legal authority from the rightful government of the 
United States of America, and that the probate of said 
will, and the letters testamentary so granted, were illegal, 
null and void, and of no effect and validity whatever. 

To this plea the plaintiffs demurred, and, with other 
causes of demurrer, assigned the following, to-wit: “ That 
said plea presented no legal cause why the plaintiffs should 
not recover,” &c. The court overruled the said demurrer, 
and the plaintifis exeepted to the decision of the court, 
and suffered a non-suit, under section 2759 of the Revised 
Code, and have appealed to this court, and here assign the 
overruling of their demurrer for error. 


JEFFERSON F'ALkneER, for appellant. 
W. H. Barnes, contra. 
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[No briefs came into the Reporter’s hands. ] 


PECK, C. J.—The error assigned raises the question as 
to the legal effect of the probate of the will, and the grant 
of letters testamentary by the probate court of Chambers 
county, during the existence of the government established 
under the late rebellion. 

In the case of Martin v. Hewitt, at the June term, 1870, 
we held, that the judgments rendered by the courts of the 
late rebel government in this State, created no liens on the 
property of defendants that, in the absence of legislation, 
would be recognized and enforced by the courts of the 
present government ; that such judgments could stand upon 
no higher grounds than foreign judgments, and constituted 
mere causes of action, and could only be enforced by the 
law of comity, and in actions brought for that purpose. 

In the case of Chisholm v. Coleman, 43 Ala. 204, it is 
decided, that the government in this State, under the 
rebellion, was not a part or member of the United States, 
or the government thereof; that it was a rebel government, 
and nothing more. It was, therefore, in its nature and 
character, more nearly assimilated to a foreiga government 
than to anything else to which we can compare it. It did 
not recognize the constitution and laws of the United States, 
or in any manner yield to them any obedience. It claimed 
to be altogether independent of that government; the 
judges of its courts derived their authority, and received 
their commissions, from an alien hostile power, waging 
open and flagrant war upon, and denying all allegiance to, 
the government of the United States. For these reasons 
it is, that the judgments and judicial acts of its courts can 
stand upon no higher grounds than the judgments and 
judicial acts of foreign courts. 

It is true, there seems to be an apparent incongruity in 
this view of the case, arising from the fact that the rebel 
State government had the same name, and was in posses- 
sion of the same geographical territory, as the legitimate 
government of the State of Alabama before and since the 
rebellion, and the people were the same people; but this 
apparent incongruity disappears when we look to princi- 
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ples, and not to names. For we know that the rebel State 
of Alabama, not rightfully, but in fact, was in all its essen- 
tials, its sovereignty, dominion and government, as utterly 
foreign to the United States as the government of Canada 
or of Santo Domingo ; consequently, the judgments of its 
courts and judicial acts can be treated as having no greater 
legal effect than the judgments and judicial acts of a recog. 
nized foreign government. They certainly were not the 
judgments and judicial acts of the courts of one of the Uni- 
ted States. 

Treating the probate of the will of the testator and the 
letters testamentary issued by the probate court of Cham- 
bars county under the rebellion, as the judicial acts of a 
foreign court, we find no difticulty in holding that the 
plaintiffs, in their character of executors, can not maintain 
the present action. The admitted doctrine, both in Eng- 
land and this country, is that a foreign executor or admin- 
istrator cannot maintain an action in the courts in either 
country, in virtue of his foreign letters testamentary or of 
administration. New letters must be taken out, and new 
security given, according to the rules of law prescribed in 
the country or jurisdiction where the suit is brought. 

The right to take out such new letters is admitted as a 
matter of course, unless some special reasons intervene to 
the contrary.—Story’s Conf. Laws, § 512, and authorities 
there cited ; 2 Kent Com. 3d ed., note } 422. 

Usually, such new letters are held to be ancillary merely, 
but under the peculiar circumstances attending such cases 
as the present, they should be regarded as original. If 
the plaintiffs refuse or fail to take out new letters, then 
administration with the will annexed may be granted to 
some third person. Such an administration should be con- 
sidered in the nature of an administration de bonis non. 

So far as the plaintiffs have acted in good faith in their 
administration, and in conformity to the will, they should 
be protected. The probate of the will is not void, but 
should stand on the same footing as a foreign probate. 
The plaintiffs, under their letters testamentary, and by vir- 
tue of the will, were authorized to take possession of the 
personal property of their testator, and to collect the 
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debts of the estate, where voluntarily paid, or even by suit, 
if no objections were made. They might also pay the just 
debts of the testator, and the legacies, if any, bequeathed 
by the will. Whether, if administration be granted to 
another, the probate court can compel the plaintiffs to set- 
tle their administration, we do not decide; but if it can 
not, treating them as trustees, a court of chancery undoubt- 
edly can. 

The judgment of the court below is affirmed, at appel- 
lant’s costs. 


SAFFOLD, J., dissenting, for the reasons given in his 
dissenting opinion in Noble Bros. v. Cullom, 44 Ala. 


Note by THE RerorTrer.—At a subsequent day of the 
term, the appellant applied for a rehearing, the argument 
in support of which did not come into the Reporter’s hands. 
It was responded to as follows : 


PECK, C. J.—The opinion in this case was written after 
the maturest consideration, and the petition for rehearing 
has been carefully examined. I am still of the opinion 
that the decision is right ; it must, therefore, stand as the 
judgment of the court. Further, we do not feel at liberty, 
nor do we think it wise, to undertake to indicate what 
ought to be the practice under this decision, beyond what 
is said in the opinion itself. 

The rehearing is denied. 
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Ex Parte SELMA & GULF RAILROAD COMPANY. 


[APPLICATION FOR MANDAMUS. ] 


1. General assembly ; what has power to authorize counties to do.—The leg- 
islature of this State, under the present constitution, has power to 
authorize a county, as a body corporate, to subscribe for stock in a 
railroad company, if the people choose to do so, by a popular vote to 
that effect. (Per Pergrs, J. Peck, C. J., concurring ; Sarroup, J., 
dissenting.) 

2. Same; what county may be required to perform.—For the payment for 
stock so subscribed, the county, as a corporation, may be authorized 
and required to issue bonds of county and deliver them to the railroad 
company, in which the stock is so subscribed for, in the manner pre- 
scribed by law. 

(Per Peters, J. Peck, C. J., concurring.) 

3. General assembly ; right of, to construe the constitution ; when only leg- 
islative construction will be condemned.—The general assembly has the 
same right to construe the constitution of the State that the courts 
have ; and where the question is one in which a liberal construction 
may be made, the legislative construction will not be condemned, 
unless it very clearly appears that it is wrong. 

4. Mandamus; when will be granted to enforce subscription for stock, and 
issuance of bonds, §-c.—A writ of mandumus will be granted to enforce 
the subscription for stock, and the issuance of bonds of the county, in 
payment for the same, when voted for by the people of the county, 
under the act of December 31, 1868, if the court of county commission- 
ers refuse to comply with the requisitions of the act, upon the ground 
that the same is void for want of conformity to the constitution of the 
State. (Per Peters, J. Peck, C. J., concurring.) 

5. Act of December 31, 1868, authorizing counties, §¢., to subscribe to capi- 
tal stock of railroad companies, §-c.; what parts of are void.—The provi- 
sos to the seventeenth section of the act entitled ‘+ an act to authorize 
the several counties, towns and cities of the State of Alabama to sub- 
scribe to the capital stock of such railroads, throughout the State, as 
they may consider most conducive to their respective interests,” ap- 
proved December 31, 1868, are null and void. (Per Peck, C. J., and 
SaFFoLp, J.) Perers, J., held that an act of the general assembly, on 
the subject of “‘ works of internal improvements” in this State, may 
include the building of railroads, and the improvement of navigable 
streams, in this State; and it is not void because the title says nothing 
about the improvement of rivers, but mentions railroads only ; and 
that such a title is not such a departure from the subject of the law as 
renders the act obnoxious to article 4, section 2, of the constitution of 


Alabama. 
SaFrFoLp, J., dissenting, held— 
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1. The ‘‘act to authorize the several counties, towns and cities of the 
State to subscribe to the capital stock of railroad companies,” &c., 
passed December 31, 1868, violates the State constitution: First, In 
section 33, article 4, by allowing integral parts of the State government 
to engage in works of internal improvement; Second, In section 36, 
article 4, by empowering municipal corporations to levy taxes on real 
and personal property to a greater extent than two per centum of the 
assessed value of such property ; Third, In section 2, article 9, by del- 
egating power to levy taxes t9 private corporations. 

2. A county is not a municipal corporation, within the meaning of section 
36, article 4, of the constitution ; and has never been regarded in this 
State as other than a local division, for the better administration of the 
State povernment. 

3. It is impossible for the State, by an exercise of its sovereignty, to cre- 
ate a body politic less than the State, which has no capacity in itself, 
inherent or otherwise, and confer upon ita higher degree of sover- 
eignty than the State itself can exercise through its officers or agents. 

4. If the State, as a sovereign power, can authorize its subdivisions to 
engage in works of internal improvement, when prohibited itself from 
so doing, they can only receive the power as private corporations. 


TuHIs was an application to this court, by petition, on the 
part of the Selma & Gulf railroad company, for a writ of 
mandamus, to be directed to the court of cqunty commis- 
sioners of Dallas county. 

The petition shows that, under the provisions of the 
“act to authorize the several counties, towns and cities of 
the State of Alabama to subscribe to the capital stock of 
such railroads, throughout the State, as they may consider 
most conducive to their respective interests,” approved 
December 31, 1868, the Selma & Gulf railroad company, 
by its president and a majority of its directors, submitted 
a written proposition “to the county of Dallas, through 
the commissioners court, to take two hundred and fifty 
thousand dollars in the capite| stock of said company,” and 
to pay for such stock in the bonds of the county, having 
twenty years to run, &., &c. ; and thereupon the court of 
county commissioners ordered that said proposition be sub- 
mitted to the qualified voters of the county for their accept- 
ance or rejection, on the 6th day of August, 1870, in pursu- 
ance of the act of December 31, 1868, hereinbefore referred 
to. At the election so held, two thousand and five legal 
votes were cast for “subscription,” and seven hundred and 
fifty-three legal votes for ‘‘no subscription,” and the re- 
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sult of said election was duly estimated and declared as 
required by law. The commissioners court afterward 
refused to make said subscription, or to deliver said bonds 
to the company therefor, alleging that the act of Decem- 
ber 31, 1868, under which said election was held, is uncon- 
stitutional and void. 

An application for a writ of mandamus to compel the 
issuance of said bonds, &c., having been denied by the 
judge of the criminal court for Dallas county, the said Sel- 
ma & Gulf railroad company renew their application in 
this court. 


ALEXANDER WHITE, and Jonn T. Moraan, for motion. 
The act of December 31st is said to be unconstitutional, 
because— 

1. That it violates the 2th section of the bill of rights, ° 
which provides that “ private property shall not be taken 
for public use without compensation be made therefor, nor 
shall private property be taken for private use, or for the 
use of corporations other than municipal, without the con- 
sent of the owner; Provided, however, that laws may be 
made securing to persons or corporations the right of way 
over the lands of either persons or corporations, and for 
works of internal improvement the right to establish de- 
pots, &c.; but just compensation shall in all cases be first 
made to the owner.” 

2. That section 33 of Article 1V, which is in these words: 
“The State shall not engage in works of internal improve- 
ment, but its credit in aid of such may be pledged by the 
general assembly, on undoubted security, by a vote of two- 
thirds of each house of the general assembly”’—is an im- 
plied prohibition of the power of the general assembly to 
levy a tax for internal improvements, aud an implied pro- 
hibition of its power to delegate the authority to any local 
community in the State to subscribe for stock in corpora- 
tious engaged in works of internal improvement, and to 
levy a tax upon the people of such localities to pay for 
such subscription. 

There are other provisions of the constitution to which 
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it is necessary to refer in arguing these questions, and two 
of them are here inserted : 

“Article XIII, § 13. The State shall not be a stockholder 
in any bank, nor shall the credit of the State ever be given 
or lent to any banking company, association, or corpora- 
tion, except for the purpose of expediting the construction 
of railroads or works of internal improvement within the 
State; and the credit of the State shall in no case be 
given or lent without the approval of two-thirds of both 
houses of the general assembly.” 

“Taxation. Article 1X, § 1. All taxes levied on property 
in this State shall be assessed in exact proportion to the 
value of such property; Provided, however, the general 
assembly may levy a poll tax,” &e. 

§ 2. No power to levy taxes shall be delegated to indi- 
viduals or corporations.” 

There are two rights, attributes of sovereignty, which 
belong and inhere in all governments. They are each of 
them vital te government, the means by which its objects 
are to be attained, and indispensable to the relations and 
obligations which exist between the people and the govern- 
ment. These are the right of “eminent domain,” and the 
right of “taxation.” By eminent domain, the government 
takes this property from the individual, upon just compen- 
sation previously made, for the public benefit. By taxa- 
tion, the government levies upon communities contributions 
for its own support and the public good, without any com- 
pensation except such as each member is supposed to re- 
ceive in his share of the common good. The right of 
eminent domain is not exercised upon communities, as 
such, nor taxation imposed upon individuals, as such. 
Eminent domain is based upon the assumption that in its 
exercise the State is only receiving from the individual for 
the good of the whole, upon compensation made, what it 
has previously granted to him. Taxation is the imposition 
by the State upon the community of the burdens, in the 
form of money, necessary to the maintenance of govern- 
ment and the advancement of the public good.—Cowen, J., 
Thomas v. Lelund, 24 Wen. 69; The People v. Mayor of 
Brooklyn, 4 Coms. 422. 
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Taxes are defined to be burdens or charges imposed by 
the legislative power upon persons and property, to raise 
money for public purposes.—Cooley’s Cunst. Lim. 479. 

Eminent domain is said to be, the rightful authority 
which must rest in any sovereignty to control and regulate 
those rights of a public nature which pertain to its citizens 
in common, and to appropriate and control individual 
property for the public benefit, as the public safety, con- 
venience or necessity may demand.—Cooley’s Const. Lim. 
524. 

Taxation exacts money from individuals as their share 
of a public burthen, and the tax-payer receives, or is sup 
posed to receive, just compensation in the benefits con- 
ferred by the government, and in the proper application of 
the tax. But when property is taken by right of eminent 
domain, it is taken not as the owner’s share of a public 
burthen, but as so much more than his share, and special 
compensation is therefore to be made.— The People v. The 
Mayor of Brooklyn, 4 Coms. 419. 

In levying taxes, the government is assumed to make 
compensation to the payer, in the security which is afforded 
by a well ordered administration. Every individual is 
charged with a duty to contribute towards the support of 
the government his share of the public expenses. 

The right of eminent domain rests upon different prin- 
ciples. The government, in the exercise of this attribute, 
takes, not the proportionate share which every individual 
is bound to contribute, but something over and above his 
share ; and is, therefore, bound to return to him not only 
the general compensation which it gives to all persons who 
pay taxes, but particular compensation for the property 
seized.— Pomeroy on Const. Law, § 252; Gvifiin v. Mayor 
of Brooklyn, 4 Coms. 419; Smith’s Com. 466, 474, 485; 
Cooley on Const. 533. 

“The taxing power is not all curtailed by the clause in 
the bill of rights (that private property sball not be taken 
for public use without compensation,) under examination.” 
Pomeroy on Const. Law, 160, § 251; Sharpless v. Mayor 
of Philadelphia, 21 Penn. 188. 

“It is admitted that the power of taxing the people and 
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their property is essential to the very existence of govern- 
ment, and may be Jegitimately exercised on the objects to 
which it is applicable, to the utmost extent to which the 
government may choose to carry it. The only security 
against the abuse of this power, is found in the structure 
of the government itself. In imposing the tax, the legis- 
lature acts upon its constituents. This, in general, is a 
sufficient security against erroneous and oppressive taxa- 
tion. The people, therefore, give to their government a 
right of taxing themselves and their property, and as the 
exigencies of the government can not be limited, they pre- 
scribe no limits to the exercise of this right, resting confi- 
dently on the interest of the legislature, and on the 
influence of the constituents over their representatives, to 
guard them against abuse.”—Marshall, C. J., McCulloch v. 
The State of Maryland, 4 Wheat. 316, 428. “These views 
have never been questioned ; all accede their correctness.” 
Pomeroy on Const. Law, § 286. 

When the power to delegate the authority to tax is con- 
ceded, it is manifest that the exercise of the right in dele- 
gate form rests upon the same foundation, and is as broad 
as the right to tax itself, and as taxation and the right of 
eminent domain are distinct in their nature, in their mode 
of operation, and the subject and persons upon which they 
operate, the section of the bill of rights (§ 25) above set 
forth, which obviously was designed, and in all the courts 
has been regarded as designed, to put a constraint upon 
the government in the exercise of the right of eminent do- 
main, has no application to, and can have no influence in 
controlling or constraining the State in the exercise of the 
power of taxation.— Thomas v. Leland, 24 Wen. 69; People 
v. Mayor of Brooklyn, 4 Coms. 438; Police Jury v. The 
Succession of McDonough, 8 Louis. 341. 

It is said that, although there is no constitutional limita- 
tion upon the power of the legislature to tax, and large 
and extended as it is admitted to be, there is a limitation 
in the nature and reason of taxation itself, which can not 
disregarded, and that any law which violates or transcends 
it is void. 

This limitation is, that any tax, to be lawful, must be for 
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a public purpose or public use, and that a tax laid for a 
private use is illegal and void. 

It is also argued that a railroad is a private enterprise, 
and is in no sense a public institution, so as to come within | 
the range of legislative recognition as such; and that a 
law authorizing a tax to pay subscriptions by communities, 
to railroad companies, is void. 

Highways, including bridges, which are but roads over 
water, from time immemorial have been recognized by the 
law as the first of public necessities, and for their con- 
struction and repair the legislature has exercised the power 
of taxing the public at its discretion, in the form of labor, 
property, money, tolls, or in any mode of contribution its 
judgment indicated as the means for accomplishing the 
object. Whether a common rude highway, called a public 
road, constructed by levying contributions of labor and 
materials upon the vicinage, aud used without toll ; or the 
Macadam turnpike, built by a private corporation and 
levied upon the public in the shape of tulls—these, and all 
the intermediate grades, including toll bridges, have been 
universally recognized in law as_ public institutions, for 
which the legislature could rightfully exercise the taxing 
power. 

The reason is, that, when constructed, they are for the 
common good and common convenience; in other words, 
they are for public use. ‘Lhe manner in which they were 
constructed, or the persons by whom they had been con- 
structed, did not constitute them public, but it was the 
public use which made them so. Nor did the fact that 
some of them were free, and others toll roads; that some 
of them were kept up by periodical contributions of labor 
upon the people of the locality, and others by private 
means of individuals or corporations, make any difference 
in Jaw or in popular opinion as to their being pubiic roads. 
In each case the people are taxed (the form of the imposi- 
tion of the tax being different,) to sustain the road, because 
it is a public use. Nor does it change the case, that the 
private individual or corporation who keep up the turn- 
pike, do so for their own private emolument. It is not the 
free use of a road, or the payment of tolls by those who 
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travel on it, nor is it the fact that the road is constructed 
and kept in repair by the people of the neighborhood, or 
by a private person or corporation, or that private persons 
make money by keeping it in order, that constitutes it a 
public institution or use. It is said that the public can 
travel upon these roads at will, in their own modes of con- 
veyance, with their own horses, wagons, carriages, &c., and 
that ¢iis constitutes such roads public roads. 

The number or proportion of the community to be bene- 
fited by it which would constitute a road a public use, can 
not be exactly defined, but it can be arrived at by com- 
parison. A common highway, turnpikes, water-works for 
cities, wharves, docks, and canals, have been generally, if 
not universally, recognized as public institutions, in the 
sense that they can be legitimately sustained by taxation ; 
of these, the first two have received the widest and uni- 
form sanction as such. 

But the “ public use” which the law regards in building 
roads by authority of the State and legal enactment, is not 
limited to the immediate advantages of travel and trans- 
portation; but reaching further, it grasps the subject in 
all of its bearings upon the public good, convenience and 
wants. 

Roads, in their rudest mould and in their highest forms, 
are a necessity to society. From the trail of the savage to 
the Appian or Flaminian Way, by universal consent among 
all nations and races of men, in every country and in every 
age, roads have been recognized in practice and in theory 
as public necessities and public institutions. To obstruct 
a public road is a crime, an offense against the people.— 
Revised Code. 

Asylums, wharves, docks, canals, and other things of 
like kind that might be named, are for the public use, and 
are classed by judicial tribunals among public institutions, 
but nove of them rank in importance, or compare in dig- 
nity with roads. hey are the product of a more advanced 
growth, of conditions which are postponed until society 
has enlarged its numbers, multiplied its wants, and in- 
creased its strength, and there is no definite period that 
can be fixed at which they must come into existence; but 
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roads are coev il with, aud the need for them expands with 
the growth of society; more than this, they become an 
element of growth, and are the veins and arteries through 
which the life-blood of the community circulates. * * 

% % *% % % * % 

The railroad, in all important particulars, is promotive 
of the public good to a degree not rivaled, or proposed to 
be, by any other kind of road, ancient or modern. It is 
equally open to the whole people upon the same terms, 
with any other road, and it is more just than common 
highways, for it levies its contributions only upon those 
who receive an equivalent in the service performed for 
them, and from the distant as well as the near public, while 
the common highway is made and kept in repair by the 
contributions of the people near to it, without any contri- 
bution from those who use it and Jive beyond the locality 
that it is levied upon. All roads are sustained by taxation, 
in one form or another, and in Alabama roads geverally 
(almost without exception,) are sustained by local county 
taxation. 

Our State has in this regard followed what is said to be 
“the primary and vital idea of the American system of 
government ’—decentralization, which is, that local affairs 
shall be managed by local authorities.—Cooley on Coust- 
Lim. 159. 

“The only legitimate object of taxation is, the support 
and maintenance of government; but this does not mean 
the expenses incurred by the mere machinery necessarily 
employed in its administration and conduct; the power 
extends to all those means which are ordinarily adopted, 
or which may be calculated to develop the resources of the 
State, and add to the aggregate wealth and prosperity of 
her citizens—such, for example, as providing outlets for 
commerce, opening up channels of communication between 
different parts of the State, improving the moral, social 
and physicai condition of her people by wholesome police 
regulations, and by a judicious system of public instruc- 
tion ; as, also, for the protection, security and perpetuity 
of her government and institutions.” —Stein v. The Mayor 


and Aldermen of Mobile, 24 Ala. 591; see, also, 8 La. 341 ; 
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35 N. H. 1.4, 140; 21 Conn. 318; 5 Paige, 160; 4 Cush. 
69; Smith’s Com. 467, § 313, § 546; 24 Bar. 446. 
Railroads are public improvements from which the pub- 
lic derives a benefit. The privilege of making a railroad 
and taking tolls thereon, when granted to an individual or 
a company, is a franchise. The public have an interest in 
the use of the road, aud the owners of the franchise are 
liable to respond in damages if they refuse to transport an 
individual or his property upon such road, without any 
reasonable excuse, upon being paid the usual rate of fare. 
Beckman v. The Schenectady & Saratoga Railroad Company, 
3 Paige, 45, 74, 75; Wilson v. The Black Bend Creek 
Marsh Co., 2 Pet. 14. [railroads are not private affairs ; 
they are public improvements, and it is the right and duty 
of the State to advance the commerce and promote the 
welfare of the people, by making, or causing them to be 
made, at the public expense.—Sharpless v. Mayor of Phila- 
delphia, 21 Penn. 148; Williams v. The New York Cental 
Railroad Co., 18 Barb. 233, 246. Whether railroads are a 
public use, and, as such, come within the sphere of the tax- 
ing power, is a question which has been so often discussed 
before the courts, both of this country and of England, 
and oeen so often decided by them in favor of the propo- 
sition, that it would seem that the question must be regard- 
ed as settled, if it be possible to settle. In this country, 
beginuing with Marshall and Kent, nearly every name dis- 
tinguislied among the judiciary of America is found with 
those who have affirmed the character of railroads as pub- 
lic institutions, and the validity of acts of the legislatures 
authorizing taxation in aid of their construction. While 
deeply impressed with the great import of the question, 
and some of them nervotSly apprehensive of the evils that 
might result from the abuse of the power, the judges, in 
numbers and uuiformty not paralleled upon any other 
question, have declared it to be the law that the legislature 
had the power; that acts of legislatures authorizing the 
levying of taxes in aid of railroads were constitutional, and 
that the legislatures have the power to delegate this author- 
ity to counties, cities, towns, &e. 
The following are some of the authorities sustaining 
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these positions: 24 Ala. 591, 618; 34 Ala. 850; 36 Ala. 
410; 8 La 171; 4 Pet. 514, 561, 563; 4 Wheat. 316, 428 ; 
20 Johns. 1388; 3 Paige, 45, 71, et seqg.; 4 Com. 43883 
11 Penn. 61; 8 Leigh. 120; 13 Grattan, 577 ; 24 Barb. 
232, 248; 21 Penn. 147; 1 Ohio, 155; 41 Penn. 2783 
23 Mo. 483; 8 Humph. 252; 1 Ohio, 77, 105 ; 2 Ohio, 07, 
647 ; 36 N. Y. 224; 19 Ill. 411; 2: Ill. 451 ; 20 Ohio, 10; 
17 Cal. 23; 13 Cal. 175; 21 Penn. 188, 200; LL B. Mon- 
roe, 143; 15 Conn. 475; 2 Ohio, 77; 13 B. Monroe, 1-9 ; 
1 Ohio, 77 ; 3 Phil. 290 ; 22 Cal.; 49 Me; 23 Ga.; 5 Fla.; 
2 Black. 510; 3 Wall. 827; S. C. 491; 27 Vt. 140; 25 N, 
Y. 439. 

The Supreme Court of Michigan, in the recent case of 
The People, ex rel. The Detroit d& Howard Railroad Com- 
pany, v. The Township Board of Salem, has declared a rail- 
road aid law unconstitutional. 

It will be found that, after much labored argument to 
demonstrate that a railroad is not a public good in the 
sense that authorizes taxation by the legislature in its 
favor, the judge delivering the opinion is forced to rest the 
decision at last upon the fact, that the policy of the State 
of Michigan in respect to buildiug railroads had changed. 
“Our policy in that respect,” says the court, ‘thas changed ; 
railroads are no longer public works, but private property. 
It was at one time, in this State, deemed true policy that 
the government should supply railroad facilities to the trav- 
eling public, &c.; and while that policy prevailed, the 
right of taxation for that purpose was unquestionable.” 
Bench and Bar, July, No. 99. 

In Alabama, as we hereinafter present, the change has 
been the other way, and railroads are recognized in the 
constitution as a public good, by the provision authorizing 
the credit of the State to be pledged for the purpose of 
expediting them. 

Since the decision of the Supreme Court of Michigan, 
above referred to, the same question has been before the 
highest courts of Iowa, Kentucky, and Ohio; and all of 
them have adhered to the current of authorities affirming 
the constitutionality of laws substantially similar to the act 
now under consideration in this court.—Sitewart v. Board 
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of Supervisors of Polk County, Supreme Court of Lowa, 
October, 1570, Am. Liw Times, October, No. 273; Coun- 
ty Judge of Shelby County v. Shelby Railroad Co., Court of 
Appeals of Kentucky, Am. Law Times, October No., 1870 ; 
Tuft v. City of Cincinnati, not yet reported. 

The following cases furnish examples of what has been 
considered ‘a public use,” and to be within the constitu- 
tionnl sphere of taxation by the legislature: 11 Mass. 564; 
12 Pick. 467; 13 Ivr. 109; 1 Mon. 58; 4 J. J. Mar. 40; 
2 Stup. 315; 21 Penn. 188; 34 Ala. 325, 330; 2 Gray, 1; 
18 Wen. 8; 4 Pick. 463; 11 N. H. 19; 2i Vt. 590; 3 Kell. 
831; 21 Conn. 294; 2 Mich. 427; 33 Conn. 582; 22 Mad. 
219; 1 Duvall (Ky.) 272. 

“Railroads, plankroads, einals, &c., are of this ciass.” 
Srong, J. 

The power of taxation is not abridged or affected by the 
clauses in regard t» taking of private property.—Sedg. on 
Stat. and Const. Law, 501. 

In regard to taxation, it is well settled, that neither the 
provision that private property shall not be taken for pub- 
lic use, &c., nor the clause, &c., declaring that no person 
shall be deprived of his property without due process of 
law, limits the legislative power.—Sedg. on Stat. and Cons. 
Law, 501; 25 Penn. 128. - 

“Art. LV, sec. 33. The State shall not engage in works 
of internal improvement, but its credit in aid of such may 
be pledged,” &c. These words are to be taken in their 
popular signification. There is no difficulty in understand- 
ing what they mean; that meaning must attach to them, 
and, under the rules of construction of constitutional law, 
no other meaning can. 

By “the State” is meant the State in its sovereign capac- 
ity. The sovereign State of Alabama, as such, shall not 
engage in works of internal improvement. She shall not be- 
come a contractor, a builder of works of internal improve- 
ment ; not that works of internal improvement are unde- 
sirable, but because the framers of the constitution deemed 
it not advisable that the State, as a State, should engage 
in such works, 

This is obvious from the subsequent part of the same 
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section, which provides that the State credit in aid of such 
may be pledged. This is in effect declaring that works of 
internal improvement are a “ public good,” which the State 
should aid by pledging its credit for that end, though it is 
not best that such works should be carried on by the State 
as such. It is generally regarded as unwise in a State to 
engage in the construction of railways ; the opinion is quite 
general that they can be better managed, controlled, and 
operated for the public benefit, in the hands of individuals, 
than by the State or municipal officers or agencies.—Coo- 
ley Const. Lim. 537. 

Art. XIII, sec. 13. This subject is again presented, and 
indicates the sume vein of thought and purpose, in both 
directions. “The State shall not be a stockholder in any 
bank, nor shall the credit of the State ever be given to any 
bankiug company, association, or corporation, except for 
the purpose of expediting the construction of railroads or 
works of internal improvement,” «ce. 

Here the State, as a State, is again put under prohibi- 
tion in a kindred class of subjects ; and lest it might be 
inferred that this enactment would preclude, notwithstand- 
ing the prior provision in article 4, the exception is again 
stated with more explicitness, naming railroads as one of 
the internal improvements to the expediting of which the 
credit of the State may be loaned. 

Now, it is not possible to conceive that the framers of 
the constitution should have provided for the expediting 
the construction,of railroads by lending to them the credit 
of the State, except on the idea that they were a public 
good. 

It is, in effect, an affirmation that railroads are regarded 
by the constitution with favor, and that they are public 
institutions, though conducted and owned by private corpo- 
rations. The inhibition is explicitly directed to corpora- 
tions, and from its provisions railroads are excepted. 

The constitution could not reasonably provide for a loan 
of the public credit to an individual use, or to a private 
corporation. It would be indirectly, but not remotely, tak- 
ing private property for private use, an inconsistency absurd 
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in reference to its own profision and similar provisions in 
all American constitutions. 

The provision restricting the exercise of the right of emi- 
nent domain, and prohibiting the taking of private prop- 
erty for private use, and allowing it to be taken for works 
of internal improvement upon the same terms that it is 
taken for public use, is also an implied recognition of inter- 
nal improvements as a public use—a thing to be encour- 
aged, not discouraged, and of so much importance to the 
public, that the credit of the State may be pledged. and 
private property may be taken, to aid in their establish- 
ment.—Cooley Const. Lim. 536, et seq. 

The credit of the Siate is based upon its power of taxa- 
tion alone. The only means the State has of sustaining 
ite credit, or of meeting its obligations, is taxation ; and in 
authorizing the State to pledge its credit in aid of internal 
improvements, and to expedite the building of railroads, 
the constitution necessarily gave the power to the State to 
levy taxes in aid of railroads, «ce. 

This conclusion is rendered more obvious by assuming, 
as is urged on the other side, that the State can not tax in 
aid of railroads; and, contrasting this with the provision 
that the State may pledge its credit to aid in expediting 
the construction of railroads within the State, what would 
the credit of the State be worth when pledged, with a pro- 
vision in the constitution that it could not sustain that 
credit by taxation ? 

It is obvious that these provisions of the constitution 
providing for aid to works of internal improvement by the 
State must fail, unless accompanied with the power of tax- 
ation to sustain its credit when pledged to aid in works of 
internal improvement; and that the power to tax by the 
State for works of internal improvement was implied and 
contemplated by the framers of the constitution. 

The language of the constitution is no prohibition against 
taxation by the State for internal improvements. It only 
prohibits the State from engaging in works of internal 
improvement. Thisisno direct prohibition of taxation—it 
implies a prohibition to the extent that might be rendered 
necessary by the State entering into works of internal 
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improvement. ‘I'he implication is necessarily measured by 
the provision from which it springs — it can not be broader 
or more comprehensive; and as the provision only prohibits 
the State from engaging in works of internal improvement, 
the implied restriction upon the power to tax must have 
this qualification—that it only restrains the State from tax- 
ation for carrying on works of internal improvement in 
which the State was or might be engaged; and this, not 
because of any designed restriction of the taxing power, 
but only as a sequence from the fact that, as there can 
never be any ovcasion for it—never can be any works of 
internal improvement by the State as a State—“‘ a fortiori” 
there can never be taxation to meet the expenses of such 
works. 

To render a law unconstitutional, because opposed to the 
general policy of the constitution, that policy must be 
manifested by the terms of the constitution, fixing with pre- 
cision the particular rule, and not as gathered by general 
inference.— Patterson v. Board of Supervisors of Yuba Co., 
13 Cal. 175. 

“The general powers of the government being vested in 
the legislature, the power to pass this Jaw must be con- 
ceded, unless some constitutional restriction is imposed. 
The fact that the State could not take stock in this road 
does not show that the legislature could not authorize the 
county of Yuba to take stock, for the reason that the con- 
stitution says that the State shall not subscribe, and does 
not say that the county of Yubashall not. The restriction 
goes no further than the language carries. It comprehends 
the particular act and party interdicted—none other.” 
Baldwin, J., 13 Cal. 183, 184; Pettyman v. Supervisors of 
Tazewell County, 19 Ill. 411; Robertson v. City of Rockford, 
21 Ill. 451. 

The argument that, because the State cannot engage in 
works of internal improvement, she can not delegate that 
power to sub-divisions of the State, if applicable to rail- 
roads as works of internal improvement, must be applica- 
ble to all other works of internal improvement, and restricts 
the authority to delegate to counties, cities, towns, &c., in 
any form of internal improvement. The legislature, upon 
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this line of logic, would have ne power to delegate the 
authority to make highways, turnpikes, bridges, jails, court 
houses, &c., &c. All these are works of internal improve- 
ment, and are constructed by authority delegated to the 
local communities by the legislature for that purpose. 
Carry et al. v. Commissioners of Wyandott County, 20 Ohio 
Apps. 10. 

The power to delegate authority is a distinct power of 
the State. It does not rest upon the authority of the State 
to exercise the power of itself, in its own political capacity, 
nor does the existence of the power to delegate have any 
reference to, or dependence upon, the power to do the thing 
delegated. nd 

The American system of government is said to be one of 
complete decentralization, the primary and central idea of 
which is, that local affairs shall be managed by local 
authorities.—Cooley Const. Lim. 189. 

These local authorities, for the most part, have no origi- 
nal power, but all their powers are delegated to them by 
the governments or States under which they exist. The 
State can not be a stockholder in a corporation, but it can 
delegate to individuals the power to become stockholders 
in a corporation. The State can not build bridges, con- 
struct highways, &c., but it can delegate the authority to 
private individuals, or to private or public corporations, to 
do so. The State can not try a man for his life, or con- 
demn him, or execute the sentence of condemnation; but 
it can delegate the authority to the courts. Many other 
instances of the delegation of power as a distinct preroga- 
tive of the sovereignty of the State, might be given. It 
constitutes a very large, if not the larger, part of the exer- 
cise of the powers of government by the State.—DPettyman 
v. Supervisors of Tazewell County, 19 Tl. 411, 412; Caldaell 
v. Justices of Burke, 4 Jones’ Eq. (N. C.) 323. 

Sections 3 and 10 of article 8 of the Constitution of Wis- 
consin, which provide that “ the credit of the State shall 
never be given or loaned in aid of any individual or corpo- 
ration,” and that “the State shall never contract any debt 
for works of internal improvement, nor be a party in carry- 
ing on such work,” &c., are limitations upon the power of 
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the State itself, and not a prohibition upon the legislature 
to authorize counties, cities and towns to loan their credit, 
or contract debts, for works of internal improvement. 
10 Wis. 137, 170. 

The restriction upon the State, prohibiting it from engag- 
ing in works of internal improvement, does not apply to the 
political sub-divisions of the State —13 Cal. and 10 Wis. 
supia; B. Monroe, 9; 2 Ohio, 607, 647 ; 39 Bar. (N. Y.) 
442; 3) N. H. 13£; 3 Wall. 327; L Wall. 220. 

This question of implied prohibition of the power to del- 
egate authority to tax, is put at rest by the constitution 
itself, by the article, to which we stated, in the opening of 
this argument, that the attention of the court would be 
directed. This article has two sections and two subjects: 

See. 1. “ All taxes levied on property in this State shall 
be assessed iu exact proportion to the value of such prop- 
erty ; Provided,” ce. 

Sec. 4. “ No power to levy taxes shall be delegated to 
individuals or private corporations.” 

This last section pre supposes the authority to delegate 
the power to levy taxes, and in putting the restriction upon 
that power in respect to individuals and private corpora- 
tions, leaves it unrestricted iu every other particular. n- 
clusio unius, exclusio alterius. The subject being legislated 
upon, and the restrictions enumerated in express terms, it 
can not be assumed logically that another restriction to the 
exercise of this power was intended from the inhibition to 
the State to engage in works of internal improvement. 

The weight of implication is against any such restriction, 
when the section of the constitution from which it is attempt- 
ed to be educed is considered by itself, and more clearly 
and forcibly when regarded in the light of authority, and 
when construed in connection with the express provision 
of article 9, we are not able to see a plausible ground upon 
which it can stand. 

Our constitution was framed under the guidance of a 
large and varied experience upon the subject of internal 
improvements and railroads, in the various States of the 
American Union, in the light of the law as it has been 
settled by the courts in Alabama and other States, and by 
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the Supreme Court of the United States, and under the 
temperate but deliberate and decided glow of the spirit of 
progress. While, as a wise precaution, it prohibits the 
State from engaging in works of internal improvement, 
and forbids the delegation of the power to levy taxes to 
individuals and private corporations, it provided, in distinct 
terms, that the State might aid individuals and corpora- 
tious in expediting the construction of railroads within the 
State, by pledging its credit for that purpose; and that the 
legislature might delegate to local communities the power 
to levy taxes for such works of internal improvement as in 
the estimation of such communities would conduce to their 
good. 

“The words of the constitution furnish the only test by 
which to determine the validity of a statute.”—21 Penn. 
162; 2 Pet. 3830; 6 Cranch, 87; 1 Bald. 74; 2 Barr, 285; 
Smith’s Com. § 478. 

“The court can declare an act of the legislature void, 
only when it violates the constitution clearly, palpably, 
plainly, and in such manner as to leave no doubt or hesita- 
tion on the mind of the court.” “ A citation,” says Black, 
J., in Sharpless v. Mayor of Philadelphia, 21 Penn, 164, “ of 
all the authorities which establish it, [this position] would 
include nearly every case in which a question of constitu- 
tional law has arisen. I believe it has the singular advan- 
tage of not being opposed even by a dictum.”—6 Cranch, 
128; 1 Cow. 530. 

The validity of the tax, and the obligation to pay if, 
depends upon the right of the government to contract the 
debt or duty, and to discharge it by taxation, and can not 
be affected by the disposition which is made of that for 
which the debt was contracted.— Talbot v. Dent, 9 B. Mon- 
‘ roe, 526; 13 B. Monroe, 9. 

That the tax-payers are made stockholders, is not a valid 
objection. They incur no additional liability, and their 
taxes are lessened in the proportion which the value of the 
stock bears to the amount which they pay.—24 Ala. 620. 

The validity of this law rests on the taxing power, and 
not on the right of eminent domain. The legislature had 


the power to delegate the power to the county to levy the 
46 
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tax in aid of the railroad, either with or without giving 
stock in the road, for the amount to be provided for by tax- 
ation ; and if it gave the stock to the county and then pro- 
vided, upon the payment of the tax, that each tax-payer 
should receive stock to the amount of the tax, this was 
only so much more than was necessary to the validity of 
the law, and was an equitable distribution of the stock 
among those who paid the subscription; it was a benefit 
conferred. The limitations upon the taxing power are pro- 
hibitions against taking from the citizen ; this is hmited by 
the public good. There are no ivhibitions in the constitu- 
tion upon the power of the legislature to give, unless it 
involves a taking from some other. 


J. C. Compton, and Perrus & Dawson. contra.—The act 
of December 31, 1863, is in conflict with the second section 
of the fourth article of the State Constitution. That s.c- 
tion declares that, “each law shall contain but one subject, 
which shall be clearly expressed in its title.” The act we 
are considering certainly contains at least two distinct, sep- 
arate subjects. The title refers to railroads, and so does 
the act itself ; but there are two provisions iu the last sec- 
tion, having no sort of relevancy to the title or the body of 
the act. “ Provided, That the provisions of this act shall 
apply to aid navigation companies in opening and improv- 
ing the navigation of rivers in this State; and provided, 
that cities and towns receiving the benefits of trade from 
such rivers shall be allowed to aid in the opening and im- 
proving the same.” Here are two subjects,—rivers and 
railroads. It is not material to inquire whether there are 
not more than two subjects, as the constitution commands 
that there shall be “ but one.” 

This clause of the constitution, quoted above, contains 
two commands. We are now considering the effect and 
meaning of the first, ‘‘ each law shall contain but one sub- 
ject.” This command has no connection with the title of 
an act or law; it concerns only the body of the law. It 
matters not what the title of an act may be; the law “ shall 
contain but one subject.” Some confusion of ideas and 
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misapprehension of the authorities have arisen from con- 
founding the two commands into one. 

This clause of our constitution was construed by the 
venerable jurist who delivered the opinion of the court, in 
the case of Weaver v. Lapsley, 43 Ala. 224. The Chief 
Justice there says, in speaking of this clause of the consti- 
tution, “Can any reasoning or argument make this lan- 
guage mean, that any law may contain two or more dis- 
tinct subjects, and yet not violate its meaning? The lan- 
guage is, ‘shall contain but one subject.’ We can not see 
how words can make the meaning plainer, or more direct. 
It is clearly the language of command.” 

The plaintiff relies on Hx-Parte Pollard, 40 Ala. 77, to 
show that this clause of the constitution was only intended 
to prevent any subject being inserted in an act, which was 
not indicated in the title of the act. That case is not incon- 
sistent with the case of Weaver v. Lapsley, supra, and no 
reason or authority is given to sustain it. It is, in effect, 
overruled by that case. 

The only cases cited in Ex-Parte Pollard, on this subject, 
are, 19 N. Y. 116, 21 Ga. 592, and 4 Selden, 241. Neither 
of these cases sustain that opinion in reference to two sub- 
jects; and in the case cited from 4 Selden, 241, the court 
decides, that “there must be but one subject.” 

It is attempted to sustain Lx-Parte Pollard, on this point, 
on the principle that when a part of a law is constitutional, 
that part shall be sustained, and that part which is uncon- 
stitutional shall be declared void. This is merely “ beg- 
givg the question”; for the very question is, whether any 
part of the act of December 31, 1868, is constitutional. 

If two subjects are contained in the title and law, all the 
authorities admit that this clause of the constitution would 
make the act void. The constitution does not provide that 
the title shall contain but one subject, but it does declare 
that the “law shall contain but one subject,” It is insist- 
ed that, if the title of an act contained two subjects clearly 
expressed, and the act itself contained but one of the sub- 
jects, the law would not be in conflict with this clause of 
the constitution. The command is, that there shall be but 
one subject in the law. And this clause makes a clear dis- 
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tinction between the title and the law. If the body of the 
law contained but one subject, how can it be said that it 
contains two ? 

The citation from Cooley’s Const. Lim. page 148, made 
to show that where an act contains two subjects, and one 
only is expressed in the title, the one expressed is valid, 
and the one not expressed in the title is void, does not sus- 
tain that proposition. That learned writer, on the page 
quoted, was discussing the subject of the title of acts, and 
the effect of the clauses in State constitutions requiring the 
subject of an act to be expressed in the title. He says, 
“but if the act is broader than the title, it may happen that 
one part of it can stand because indicated by the title, 
while as to the object not indicated by the title, it must 
fail.” Why must it fail? Not because there are two sub- 
jects, but because only one is expressed in the title. The 
construction of the second section of the fourth article of 
our constitution for which the plaintiff contends, makes the 
clause cited to mean that, “each law shall contain but one 
subject,” if the title expresses more than one. In short, 
the construction contended for by the railroad company 
utterly ignores that plain command of the constitution,— 
‘each law shall contain but one subject.” 

The clause of the constitution we are considering is not 
merely directory; it is imperative.—11 Ala. 9. 

We are next to consider whether the subject of the act 
of December 31, 1868, is “ clearly expressed in its title.” 

So far as it relates to counties, there are three objections 
to the title of this act: First, The title is to “authorize” 
the several counties, &c. But the act is to “ require’’ the 
counties to subscribe under certain circumstances. Sec- 
ond, The title purports to authorize subscriptions to the 
stock of railroads, throughout the State; whereas, the act 
confines the subscriptions by counties ‘‘ situate upon, or 
adjacent to, the main branch lines,’ &c. Third, The title 
purports to authorize counties to take stock in such rail- 
roads, throughout the State, “as they may consider most 
conducive to their respective interests.” But the act does 
not allow the municipal authorities of the county to “ con- 
sider” whether they will subscribe or not. The county, by 
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the title, is to consider. Who is the county? Not the 
inhabitants of the county, but the municipal authorities— 
the court of county commissioners. How is a city to “con- 
sider”? Not by a vote of its inhabitants, but by the city 
authorities. 

The title does not give any indication that the act itself 
contains that most odious of all taxes—a tax voted by the 
many on the property of others, for the benefit, not of the 
State, but of individuals—railroad speculators. 

The constitution of this State, art. TV, sec. 30, provides, 
“The general assembly shall not have power to authorize 
any municipal corporation * * * to levy a tax onreal 
or personal property to a greater extent than two per cent. 
of the assessed value of such property.” 

The act of December 31, 1868, it is insisted, violates this 
clause of the constitution. It requires counties, if a major- 
ity so vote, to subscribe avy amount proposed to the stock 
of any railroad, if the county is situate upon, or adjacent 
to, the main or branch lines of such road. The amount to 
be subscribed to each road is unlimited. The number of 
roads to which subscription may be made is unlimited. 
The first section, after giving general authority to counties 
to take stock in railroads, provides how the railroad com- 
panies may make proposition to counties. The other sec- 
tions provide what shall be done when one company makes 
a proposition. In fact, the sections, from two to seven 
inclusive, treat only of oue proposition, from one company, 
to one county. The seventh section, after providing for a 
tax to pay interest on “said bonds,” and to pay expenses 
of collecting “said tax” and of “issuing said bonds,” enacts, 
“ Provided, That in no case shall such tax exceed one per 
cent. per annum upon the value of the real and personal 
property in said county, as yearly assessed and returned 
to the proper officer.’ This proviso limits the power to 
tex in each particular case; and the act requires a partic- 
ular or special tax for each subscription. There can not 
be one tax, if there are two subscriptions by the same 
county; for, by the seventeenth section, the tax collector is 
required to give the tax-payers a receipt, “specifying the 
amount received, and that it is for the railroad referred to,” 
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which receipt gives the tax-payer stock in that road. This 
could not be done, unless the tax levied for each road was 
s:parate. Then a county may subscribe for stock in ten 
roads, and levy a tax of one per cent. for each road. Again, 
the tenth seetion provides that the “ coupons of said bonds” 
“ shall be receivable at par in payment of ‘said tax.’” The 
words “said bonds” here mean the bonds issued to one 
road, and the words “ said tax”’ meav the tax levied spe- 
cially to pay the interest on bonds issued to one road. 
This law, then, authorizes counties to levy a tax exceeding 
two per cent. 

The bonds, this law requires, shall be payable in not less 
than ten nor more than twenty years. There is no tax 
specially authorized to pay the principal ; but the law pro- 
vides for creating this debt, and it would seem to follow, 
that if a county may create a debt, it mu-t pay it. So this 
would authorize as ill larger tax. There is no limit in the 
law, as to the debt which may be created under it. Can 
the legislature have power to require a debt to be created, 
and yet not have power to require it to be paid? We in- 
sist that it can not. 

The power of a State legislature to delegate authority to 
counties or cities to take stock in railroad companies, or to 
levy taxes to build railroads, has been a matter of contro- 
versy ever since the attempt to exercise such power was 
first made. The controversy has continued in many of the 
States to this day. In reference to this controversy, Judge 
Cooley, in delivering the opinion of the Supreme Court of 
Michigan, in Detroit & Howell Railroad Compeny v. Town- 
ship Board of Salem, in 170, (Law Times of September,) 
says, “ The best judgmeut of the legal profession, so far as 
I have been able to judge, has always been against this 
species of railroad aid, and there has been a steady and 
persistent protest, which no popular clamor could silence, 
against the decisions which could support it. This pro- 
test has of late been growing stronger, instead of fainter; 
and if the recent decisions alone are regarded, the author- 
ity is clearly with the protest.” 

The same learned judge, in that opinion, states three ab- 
solute requisites, all of which must appear to render valid 
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avy burden impused by a State legislature by virtue of the 
taxing power, as follows: 

1. lt must be imposed for a public, and not for a mere 
private purpose. Taxation is a mode of raising revenues 
for public purposes only; and, as is said in some of the 
cases, where it is prostituted to objects in no way connect- 
ed with the public interest or welfars, it ceases to be taxa- 
tion and becomes plunder.—Sharypless v. Mayor of Philadel- 
phia, 21 Penn.; Grimm v. Weisenburg District, 57 Penn. ; 
Broadhead v. Milwaukee, 9 Wis. 

2. The tax must be laid according to some rule of appor- 
tionment ; not arbitrarily, or by caprice, but so that the 
burden may be made to tall with something like impartial- 
ity upon the ;ersons or property upon which it should 
justly and equitably rest.— /Veeks v. Milwaukee, 10 Wis. ; 
Jteyerson v. Utley. 16 Mich. ; Merrick v. Amherst, 12 Allen. 

3. If the tax is impesed upon one of the municipal sub- 
divisions of the State only, the purpose must not only bea 
public purpose, as regards the people of that sub-division, 
but it must be local; that is to say, the people of that 
municipality must have a special and peculiar interest in 
the object to be accomplished, which will make it just, 
proper and equitable that they should bear the burden, 
rather than the State at large, or any more considerable 
portion of the State.— Wells v. Weston, 22 Mo.; Covington 
v. Southgate, 15 B. Monroe ; Monford v. Unger, 8 Lowa. 

Judge Cooley declares, that “the three principles here 
stated are fundamental maxims in the law of taxation. 
They inhere as conditions in the power to impose any tax 
whatsoever, or to create any burden for which taxation is 
to provide.” 

The construction of a railroad which is to be, when con- 
structed, private property, owned, controlled, and man- 
aged, by a private corporation or a private individual, for 
the pecuniary benefit of the owner or owners, is not a pub- 
lic purpose, within the meaning of these maxims governing 
the taxing power. Such a road is sometimes called a pub- 
lic highway, and is so, in a certain qualified sense. It 
accommodates public travel. But it is not a highway in 
the same sense that roads, made, used, and owned, by the 
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people, and open to the public, are highways. It is not a 
public highway, in the sense that a street or navigable river 
is a public highway. The street is made and owned by the 
public, for the benefit of the public, and free to be used by 
all men. The railroad is built by a private corporation, 
and for the benefit of a private corporation. That it is of 
benefit to many of the people, is a mere incident, not the 
purpose of its construction ; that purpose is private gain. 
A hotel is in one sense a public house ; it accommodates, 
and is used by, the public. But it is not built fur a public 
purpose, in the sense of the rules regulating the power to 
tax. It is nota public house, in the sense that court houses 
and jails are public houses.— Weeks v. Milwaukee, 10 Wis. 
A grist mill is a public house, and of much benefit to the 
public ; but if owned by a private individual or corpora- 
tion, it is not built for a public purpose, but for private 
profit. Steamboats are of great public utility, but when 
built and owned by private individuals, no court has ever 
declared their construction a public purpose. Steamboats 
are used for the identical purposes for which railroads are 
constructed,—to carry freights and passengers. Why not 
build steamboats for private individuals, by taxation? Are 
railroads the only public purpose in which the public has 
no property? Are courts to be “ moulded to the purposes 
of speculators,” as the Supreme Court of Pennsylvania say 
“orand juries and county commissioners were moulded ” ? 
Does every petty railroad king hold Aaron’s rod in his 
hand? If not, why is it that railroads are the only species 
of private property which was ever declared to be “ public 
works?” 

We are aware that the decisions of our Supreme 
Court, made on this subject, prior to the adoption of our 
present constitution, are in conflict with what we have 
urged on this point. But if this court does not believe that 
these cases shut the door, so as to keep out “light and 
reason,” we ask consideration of the opinions delivered 
in the following cases: Detroit & Howell Railroad Com- 
pany v. Township Board of Salem, decided in the Supreme 
Court of Michigan in 1870, and reported in Law Times for 
September, 1870, p. 230; Hanson v. Vernon, 27 lowa; 
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State v. Wappello, 13 Towa; Griffith v. Crawford, 20 Ohio, 
609; Slack v. Maysville & L. R. R. Company, 13 B. Mon- 
roe, 1; City of Lexington v. McQuillan’s Heirs, 9 Dana, 516 ; 
Stewart v. Board of Supervisors of Polk County, in the Su- 
preme Court of Iowa, October, 1870, dissenting opinion of 
Judge Beck. In these cases others are cited on this point. 

The argument by which the power of a State legislature 
to delegate authority to cities and counties to take stock in 
railroads is mainly supported, is, “That the State having 
the covstitutional power to create a State debt by a sub- 
scription, on behalf of the whole people, to the stock of a 
private corporation engaged in making a public work, it 
follows from what has been before said, that she may 
authorize a city or district to do the same thing, provided 
such city or district has a special interest in the work to be 
aided.” This is the argument in the words of Chief Jus- 
tice Black, in the leading case, Sharpless v. Mayor of Phil- 
adelphia, 21 Penn. 175. 

The very foundation of that argument is destroyed by 
the 34d section of the 4th article of our State constitution, 
by which it is declared, “ The State shall not engage in 
works of internal improvement.” This is a new provision, 
introduced into our State constitution in 1868. Under its 
provisions, the former adjudications of our Supreme Court 
on this question cease to be of authority; and all those 
eases which have followed Sharpless v. Mayor of Philadel- 
ghia, supra, “ for no better reason than because they had 
a case to follow,” are destroyed in this State, even as pre- 
cedents. This court is now, as a new question, to decide 
the force and meaning of these new words of the consti- 
tution. 

“The State shall not engage in works of internal improve- 
ment.” This is the language of command. The mood is 
imperative. Not even a latitudinarian sophist would at- 
tempt to prove these words to be “merely directory.” 
What does this command mean? 

The evil designed to be remedied was the imposition of 
onerous and oppressive taxes on the people. Other States 
had engaged “in works of internal improvement,” by which 
heavy loads of debt had been piled upon the people, mainly 
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to enrich uuscrupulous railroad speculators. ‘This was the 
calamity which the framers of this clause of our constitu- 
tion designed to prevent falling on the people of Alabama, 
Heavy and unnecessary taxation has always been odious 
to the people, and especially to the people of a republic. 
Hence this wise amendment to our fundamental law. 

The plaintiff contends that this positive denial of author- 
ity can be evaded. It is admitted that the State can not 
“engage in works of internal improvement” directly ; but 
it is conte.ded that the State can do this forbidden thing 
indirectly. This is the real point of controversy concern- 
ing the meaning of this clause. The State, it is admitted, 
can not take stock in a railroad ; but it is insisted by the 
plaintiff that the State can order every county in the State 
to take stock in every railroad projected to run through or 
near it. 

Counties are political organizations, corporate parts of 
the State. ‘The State is composed of counties, designed to 
perform certain duties as parts of the machinery of the 
State.—Cooley’s Const. Lim. 2410; 2 Kent’s Com. 278. 
The State can command a county to do whatever it can 
authorize a county to do. If, then, the State can author- 
ize a county to take stock in a railroad—* engage in works 
of internal improvement’’—the State can command each 
county in the State to take stock, to an unlimited amount, 
in such corporations. Ifthe State can give this power to 
a county to “engage in works of internal improvement,” 
the general assembly can order railrcads to be surveyed 
through every county in the State ; and order each county 
to build the road, as surveyed, within its borders; and to 
levy taxes on the people of the county to pay for the road; 
aud direct the county to own, control, and manage, the road 
in the county ; and appoint, for the county, a railroad super- 
intendent, and regulate his powers and duties and the lia- 
bilities of the county as a common earrier. Thus, all the 
evils designed to be guarded against by this 43d section, 
would fall upon the people, in the most aggravated form. 
Thus, this stern prohibition of the constitution would be 
disregarded, without even the flimsy veil of a well-contrived 
evasion. Was Chief Justice Peck speaking in the language 
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“of days that are gone,” when he said, “ It is a very clear 
proposition, that what can not be lawfully done directly, 
can not be done indirectly ”? 

“Counties are quasi corporations, and like municipal 
corporations, they possess no power except what is con- 
ferred by law. The State can not levy taxes for the pur- 
pose of paying for stock ina railroad. Can the State con- 
fer on a county a taxing power which it can not exercise ? 

Another important change in our State constitution was 
made by our last convention. The 25th section of the bill 
of rights is as follows : 

“That private property shall not be taken or applied for 
public use, unless just compensation be made therefor ; 
nor shall private property be taken for private use, or for 
the use of corporations oher than municipal, without the 
consent of the owner ; Provided, however, that laws may 
be made securing to persons or corporations the right of 
way over the lands of either persons or corporations, and 
for works of internal improvement, the right to establish 
depots, stations and turnouts ; but just compensation shall, 
in all cases, be first made to the owner.” 

The part in italics and that which follows it are new pro- 
visions of the constitutional law in this State. What 
change have these new clauses made in legislative power ? 
We call the attention of the court specially to the words, 
“or for the use of corporations other than municipal.” 

There may be, and this court has decided that there is, 
a distinction between “ taxation” and “taking property.” 
The sovereign powers of eminent domain and of taxation, 
though very nearly alike, are in some respects different 
powers. But we have already shown that the power to 
tax can not be exercised except for a public purpose, and 
that where the taxing power is exercised for the benefit of 
a private corporation, it was no longer taxation, but an 
illegal exaction—a “taking” of private property. Here is 
a direct prohibition on the taking of private property “for 
the use of corporations other than municipal.” Hence we 
insist that the act of December 31st, 1868, can not be sus- 
tained either under the taxing power or by the right of 
eminent domain, as restricted in our constitution. 
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Again: the constitution of this State provides that “it 
shall be the duty of the general assembly to provide for 
the organization of cities and incorporated towns, and to 
restrict their power of taxation, assessment and contract- 
ing of debt.”—§ 16, Art XIIL 

The act we are considering undertakes, in the face of 
this provision, to confer on cities and towns power to con- 
tract debts to an unlim‘ted amount. There is absolutely 
no limit to the amount which a county, city or town may 
subscribe under this act to the capital stock of raiiroad 
companies. It is inypossible that this law and this clause 
of the constitution can both be in force at the same time. 

The contracting of debts by municipal corporations 
seems to have been an evil specially feared by the framers 
of our present constitution. There is a restriction of the 
taxing power of such corporations to “ two per centum per 
annum,” as shown above. Here is another clause in 
auother section commanding that their power of taxation 
and contracting of debt shall be restricted. From the two 
clauses the conclusion is plain that it was intended to pre- 
vent a municipal corporation from contracting any debt 
which a two per centum per annum tax would not pay. 
The convention could not have intended to provide that a 
city should be authorized to contract a debt which they 
prohibited it from paying, or denied it the power to pay ; 
yet under this act, if it is sustained, a city, county or town 
can contract debts greater than the value of the property 
in either. 

% * * * * * * 

The history of our own State is a sad commentary on 
the evils, moral and material, resulting to the people from 
railroad mania. Corruption and fraud ride in gilded pal- 
aces, unveiled, naked. Debt and taxation are the only re- 
sources from which supplies are drawn ; and the groans 
and curses of a tax-burdened people furnish the music for 
these boasting speculators. 


PE1LERS, J.—A primary question in this case is, the 
constitutioual validity of the law under which the people of 
the county of Dallas acted in the matter set forth in the 
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complainant's petition, in the court below. This depends, 
in the first instance, upon the power of the legislature of 
the State to create corporations ; and in the second place, 
the power to bestow upon such corporations as it may 
create, the authority to contract debts, or oblivations in 
the nature of debts. If these questivns are affirmatively 
answered, as it seems to me they must be, then one of the 
chief difficulties in this case is removed. 

It would be but a waste of time to attempt to show that 
the general assembly of this State may establish corpora- 
tions. It would be equally vain to argue that such corpo- 
ratious, when so created, may not be clothed with a power 
to contract debts, or to enter into such obligations as indi- 
viduals may enter into. A corporation is an artificial per- 
son, and is solely the creature of the law-making power, in 
this country. And it may exercise such authority, in all 
matters with which it may deal, as the legislature may 
think fit to bestow upon it, where the legislative power 
itself is not limited by some constitutional restriction.— 
2 Kent, 273, 276, 277, 278, 275; 1 Kydd Corp. 13, 69, 70; 
1 Bla, Com. 475; Ang. & Ames Corp. 1, 2, et seg.; Dart- 
mouth College v. Wooaward, 4 Whea. 636, Marshall, C. J., 
argquendo. 

The county is a corporation created by law. Like most 
corporations, its powers are necessarily specific and lim- 
ited, but such powers as it may exercise, it owes to legisla- 
tive grant. And the legislature may make such grant as 
broad as it thinks fit, unless there is a constitutional re- 
striction which confines such grant to a specific limit. 
The legislature is simply the agency by which the people 
exercise the sovereign law-making powers remaining to 
them as citizens of the State, and not abandoned to the 
government of the whole Union. For, in the two govern- 
ments, the national and the State governments, the abso- 
lute sovereign power of the people to make laws is vested, 
There is no power for this purpose exist ng anywhere else. 
Between these the whole sovereignty to make laws is ab- 
sorbed. And it is beyond question that the people, as the 
absolute sovereigns, may do what they think best. They 
are ‘the supreme and irresistible power to make and to 
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unmauke,” in the States and in the uation.—Cohens v. Vir 
ginia, 6 Wheat. 264, 389, 390; Tiffany on Gov. 46, § 74, et 
seq., and notes. In their action, without constitutional 
organization, the majority necessarily represents the sov- ( 
ereign will, which is the law.—1l Bla. Com. 44; 1 Steph. 
Com. 25. This is the case with all bodies of men who act 
without the limitations which an organization may pre- 
scribe.—1 Tucker's Bla. Com. app. 1€8, 172; 1 Story Const. 
§ 350; 9 Dane Abr. 37, 43; Ruthf. Inst. p. 249, $3 1, 2. 
Then, with us, where there is no limit imposed by the 
national organization, which we call the government of the 
United States, in such matters as those involved in this 
case, the States are free to act as they please. And they 
act without restraint, except such as they may impose upon 
themselves.— Dorman v. The State, 34 Ala. 216, 230 ; Cooley, 
87, 172, 173; Smith Com. p. 312, 313. Most clearly, this 
is a question with which the constitution of the Union has 
nothing to do. It is a question of a grant of power toa 
State corporation, which acts wholly within the State, and 
wholly for domestic purposes. It is a question, then, as to 
what powers a State may confer on a county corporation, 
Within its own limits. Undoubtedly, a State may divide 
its territory into counties, and give to each county a cor- 
porate existence. This, so far as Iam advised, has never 
been doubted.—Const. Ala. 1819, Art. VI, § 16; Const. 
Ala. 1867, Art II, § 2; Rev. Code, § 896; Covington County 
v. Kinney, January T. 187t; Barbour County v. Horn, ib.; 
2 Kent, «75; Ang. & A. Corp. $$ 18, 71. That the State | 
may authorize the counties so created to sue and be sued, 
to contract and be contracted with, and to levy taxes on 
the people of the county and on their property, is equally 
undisputed.—Rev. Code, $$ 897, 89+, 900, 902, 904, 905; 
Stein v. Mayor and Aldermen of Mobile, 24 Ala. 591. Then, 
unless it appears that there is some express limitation im- 
posed on the legislature by the State constitution, which 
fetters the general assembly in its power to make such a 
grant to the county as that exercised under the act in 
question in this case, it is reasonable to conclude that none 
such exists. The omission to make the limitation, leaves 
the power as broad as the sovereignty itself; that is, “ ab- 
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solute aud irresistible." —6 Wheat. supra. The power, 
then, in the legislature, to authoriz3 the counties of the 
State to make contracts, to own property, and incur obli- 
gations, is without limit, save such as policy and discretion 
may demand.—Smith’s Com. pp. 312, 3.3; Booth v. Town 
of Woodbury, 5 Amer. Law KB. p, 202. 

The people of the county are the corporators of the 
county.—2 Kent, 274. Like other corporations, they may 
have their powers restricted or eularged by statutory en- 
actment. This may be doae by general or by special law. 
And whether done in the one way or the other, the corpo- 
rators of the county can only be held to be bound in the 
event they act under authority of the law thus made. 
The legislature clothes them with the power to act. This 
the legislature has the power to do.—2¢ Ala. 591, supra. 
And when the county acts, as all corporations must, when 
no other mode is prescribed, it must perform its functions 
through the action of a majority of its citizens entitled to 
speak in its elections.—Ang. & A. Corp. $$ 84, 499; 1 Kydd 
Corp. 422; 2 Kent, 236. 

And what the legislature does, is done by the people. 
The law is, theoretically at least, the united will of all the 
people of the State, both of thuse who favor the specific 
enactment, aud of those who oppose it, and also of those 
who were silent and said nothing.—Dwarris Stats. 657. 
Then, when the legislature declares that a county, or the 
people of a county, may do any particular thing, this is 
the declaration of all the people of the State and of all 
the people of the county. They all consent to the declara- 
tion, or law, thus made, and agree and bind themselves to 
carry it into effect, and they accept all its consequences. 
This declaration, as long as it remains in force, is the law, 
unless the people, in some way, have bound themselves not 
to make such law; that is, have forbidden it in their 
constitution, which is their organic law. If they have, 
then the enactment is contrary to the legislative will of the 
State. It is unconstitutional and void. In such case, the 
legislative department of the government of the State is 
presumed to have fallen into an error. This, any and all 
the departments of the government may do. And the 
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courts are bound to declare that such error has been com- 
mitted, when the question is submitted to their judgment ; 
and the law is held iuvalid for this reason.—l Kent, 448, 
449, et seq.; Marbury v. Madison, 1 Cranch, 49; Haley v. 
Clark, 26 Ala. 439. But this is never done, unless such 
error is clear and palpable. It can not be done on mere 
inference and presumption.—Fletcher v. Peck, 6 Cr. 87. 
The fact of error must be patent and beyond reasonable 
doubt, in order to justify the court in a judgment of nul- 
lity against an enactment of the general assembly. The 
wisdom and learning of the law-making power is not to be 
presumed to be inferior to that of the courts. Each is 
presumed to know the scope of its powers, and high duties 
which these powers originate. Each acts under like sanc- 
tion of an oath, and fealty to the best interests of the 
people, whose agents they are. They discharge the func- 
tions of co-ordinate and separate departments of the sov- 
ereign power. They are each responsible to the people, 
but not to each other. They are distinct and independent. 
Const. 1867, Art. II, § 2. No power is expressly given to 
the one to review the acts of the other. Among agencies 
so constituted, it is an exceedingly delicate office for the 
one to say of the other, that it is incapable or inco »petent 
to the performance of a plain duty equally patent to both ; 
that is, the duty of adhering in its action to the limits pre- 
scribed by the coustitution. It is contended that the 
courts are bound by oath to support the constitution, and 
therefore they must declare an enactment void, which, in 
their opinion, is repugnant to the limitations of that in- 
strument. No power of this grave nature is expressly given. 
Considering its importance, it is a little strange that it has 
been wholly omitted. But, grant that it exists. It can not 
be permitted to rest upon mere inference and argument; 
because, if the inference is a mistake, or the argument is 
false, its exercise is an usurpation by one branch of the 
government against the authority of another. Did the 
people mean to grant such a power, unless some express 
clause of the constitution was clearly disregarded? I 
think not.— McCulloch v. State of Maryland, 4 Wheat. 316, 
passim ; People v. Mahaney, 13 Mich. 481. 
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The act under which the petitioner proceeded, and to 
the validity of which the appellees object, was approved 
December 31st, 1868. It is entitled, “An act to authorize 
the several counties, and towns and cities of the State of 
Alabama to subscribe to the capital stock of such railroads, 
throughout the State, as they may consider most conducive 
to their respective interests.’—Pamph. Acts 1868, p. 514, 
No. 172. The first section of this statute, which is the 
operative portion, I quote below, omitting the enacting 
clause : 

“Section 1. That any and every couuty of the State of 
Alabama, situate upon, or adjacent to, main or branch 
lines of the railroads of this State, as such lines are, or 
may be hereafter located by the companies owning and 
controlling said roads respectively, is authorized and em- 
powered to subscribe for, take and pay for the capital stock 
of such railroad companies of the State as they may deem 
most conducive to their interests, as hereinafter provided. 
The said railroad companies, by their president and the 
majority of their directors, may, in writing, propose to any 
such county that it shall subscribe for and take an amount 
of their capital stock, to be named in said proposal, at a 
certain price per share, and pay for the same in such bonds 
of the county as shall be set forth in said proposal.”— 
Pamph. Acts 1868, p. 514, No. 172. 

The other sections of this act are merely directions as 
to the manner in which the “authorily” thus given is to be 
exercised. If the authority can be given, then undoubt- 
edly the mode of exercising it may be given, and to a cor- 
poration like a county it should be given also. The 
authority is the chief thing. The modes of its exercise 
are the incidents. And here, as in other cases, the greater 
necessarily contains the less. Omne majus continet, in se, 
minus.— Wing. Max. 206. The thing given implies the 
power to enjoy its use. 

If we keep the real point in controversy in this discus- 
sion properly in view, it seems to me that there can be no 
room for doubt. It is this: Can the legislature of this 
State authorize the corporations mentioned in the caption 


of the above cited act to contract the obligations therein 
47 
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mentioned? Where is the limitation that forbids it? [ 
have looked in vain to find it. ‘This is the whole question. 
This power has never been denied in this State. Only the 
mode to discharge the obligations has been questioned, 
but not the power to confer it. It has been repeatedly 
exercised and sustained in this State, and almost without 
exception in every State of the Union, where it has not 
been expressly forbidden.—Slein v. The Mayor of Mobile, 
24 Ala. 591; Stein v. The Mayor of Mobile, 17 Ala. 234; 
see, also, Pamph. Acts 1859-6, pp. 193, 197, 245, 271, 2-4, 
210; Pamph. Acts 185-56, p. 291, No. 299; Pamph. Acts 
1865-66, pp. 460, 461, Nos. 276, 277; ib. p. 534, No. 382; 
Pamph. Acts 1566-67, p. 4, No 2; Pamph. Acts 1849-50, 
p. 343, No. 201; Rev. Code, $$ 900-92. I have referred 
to the foregoing enactments in order to show that the gea- 
eral assembly of this State has repeatedly authorized cor- 
porations in this State to contract debts for various 
purposes, and this power has never until recently been 
questioned. If the corporators act under the authority thus 
bestowed, they consent to incur the obligation thus created, 
and to accept the consequences. That is, they bind them- 
selves to discharge it. What a corporation does, as the 
law provides, binds all the members, just as if all had 
assented to it. The minority must go with the majority, 
unless there is some rule to excuse them. And in this case 
there is none. In this respect, counties are not different 
from other corporations. If an obligation is contracted 
by the majority, in the manner authorized by law, it mus 1 
be discharged in the manner authorized by law. It can 
not be repudiated because the minority complain, nor be- 
cause the majority may subsequently change its views. If 
the obligation creates a debt, it must be paid.—Von Hif- 
man v. City of Quincey, 4 Wall. 535; Mitchell v. Burlington, 
4 Wall. 270, 274; Thompson v. Lee County, 3 Wall. 330; 
Meyer v. City of Muscatine, 1 Wall. 355; Gelpcke v. City of 
Dubuque, 1 Wall. 202. The principle upon which these 
cases rest is, that when a party consents to contract a 
debt, he also consents to the use of the necessary appli- 
ances to enforce its payment. Here, the consent to the 
“subscription” is a consent to the issuance of the ‘county 
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bonds,” and the obligation to pay them. It is a consent to 
the tax, if that is the mode of raising the funds necessary 
for the payment. And in a corporation, the majority of 
the corporators can give this consent, unless some other 
method is provided.—Ang. & A. Corp. p. 76, § 84; 7b. p. 
517, § 499; 2 Kent, 236. Anda majority of the corpora- 
tors is a majority of the voters of the county, because the 
citizens are the corporators, and the legislature has de- 
clared that they shall act by submitting the question to be 
decided to the popular vote. Such legislation may be wise 
or unwise, but it can not now be said that in such a case 
the corporator is taxed without his consent, or that his 
property is taken and applied to public or private uses 
without his consent.— Gibbons v. Mobile & Great Northern 
Ruilroad Company, 86 Ala. 410; Gilman v. City of Sheboy- 
gan, 2 Bla. 510; State of Alubama, ex rel. Board for Imp. 
River, Harb. and Bay of Mobile, v. Comm'rs of Revenue for 
Motile County, Jan. T. 1871. 

There are two sections of the present constitution which, 
it is urged upon the court by the learned counsel for the 
appellees, affect the questions involved in this case. The 
one is the 25th section of the first article. So much of 
this as is presumed to be applicable to this discussion is in 
these words: 

“ That private property shall not be taken or applied for 
public use, unless just compensation be made therefor ; 
nor shall private property be taken for private use, or for 
the use of corporations other than municipal, without the 
consent of the owner.’—Const. Ala. 1867, Art. I, § 25, 
Pamph. Acts 1870-71, p. v. 

The other section is as follows: 

“The State shall not engage in works of internal im- 
provement, but its credit in aid of such may be pledged by 
the general assembly on undoubted security, by a vote of 
two-thirds of each house of the general assembly.”— 
Const. Ala. 1867, Art. IV, § 33, Pamph. Acts 1870-71, 
p. xii. , 

I also quote below another section of the fundamental 
law, which in some measure is connected with the very im- 
portant question under consideration. It is this: 
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“'Phe general assembly shall uot have power to authorize 
any municipal corporation to pass any laws contrary to the 
general laws of the State, nor to levy a tax on real or per- 
sonal property to a greater extent than two per centum of 
the assessed value of such property.”—Const. Ala. 18.7, 
Art. IV, § 36, Pamph. Acts 1870-71, p. xii. 

It can hardly be denied that a county is a “ municipal 
corporation.”"—2 Kent, 275, marg.; Peuple v. Morris, 13 
Wend. 825, 335; Horton, Judge, dc., v. Mubile School Com., 
43 Ala. 593; 1 Bla. Com. 116; 4 Bla. Com. 411. Then, 
counties are excepted out of the prohibition expressed in 
section twenty-five of the constitution, above cited. This 
is the effect of the words “ other than,” before the word 
“municipal,” in said section. Then, so far as county cor- 
porations are involved, the constitution stands in this case 
as it did before the adoption of the present instrument. 
And such corporations could be authorized by the legisla- 
ture of the State not only to subscribe for stock of a rail- 
road company, but also to levy a tax for the payment of 
the obligation incurred for this purpose.— Gibbons v. Mobile 
& Great Northern Railroad Cumpany, 36 Ala. 110. 

The State undoubtedly may permit works of internal 
improvement to be constructed within its limits, without 
engaging as a party therein. It is this that the constitu- 
tion prohibits. The State is differentfromacounty. And 
the limitation being applied to the State alone, legal rea- 
soning will not permit it to be extended beyond the State. 
Expressum facit cessare tacitum.—Broom’s Max. p. 27S. 
The constitution, then, does not intend to fetter the action 
of the general assembly in its power to grant anthority to 
any other corporations it may create to do what the State, 
as such, may not do. This also appears from the further 
fact, that a municipal corporation may be authorized to 
levy taxes to the extent of fwo per centum on the value of 
the property assessed.—Const. Ala. 1867, Art. IV, § 36, 
supra. This appears from the section of the constitution 
above cited. And it is the exercise of this power to tax 
that is most persistently complained of. This power is not 
within the control of this tribunal, unless it is carried be- 
yond the limit of “two per centum” of the assessed value 
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of the property, real aud personal, on which the tax is 
levied. 

Another objection to the act under discussion is, that its 
title conflicts with the second section of the fourth article 
of the State constitution, which is in these words: “ Each 
law shall contain but one subject, which shall be clearly ex- 
pressed in its title.”—-Const. 1867, Art. 1V,$ 2. ‘The title to 
the law in controversy has already been recited. This act 
was approved December 31st, 1865.--Pamph. Acts 1868, 
p. 514. No. 172. The above cited section of the constitu- 
tion of the State has already been discussed, to some ex- 
tent, in this court. It is settled, that it is a command 
upon the general assembly which they can not disregard, 
and is not merely directory. But no rule is yet laid down 
which defines the stringency with which this command 
shall be construed and enforced.—WVeaver v. Lapsley, 
43 Ala. 224; Martin v. Hewitt, 44 Ala. 418; Gunter v. Dale 

ounty, ib. 639. These latter cases, without impeaching or 
impairing the able opinion in Weaver v. Lapsley, supra, 
evidently show that this ¢c»mmand is to be liberally and 
broadly construed. They also acknowledge the right of 
the general assembly to construe the section of the consti- 
tution above referred to, aud to fix their own interpretation 
upon it, to the same extent that may be done by the 
courts. If this construction may be liberal and large, they 
have the right so to fix it. This they have done. And it 
seems to me that this tribunal would pass beyond the wise 
limit of its powers, when it goes into minute criticisms in 
‘order to controvert the accuracy of the legislative inter- 
pretation. Very true, the right to do this may’exist; but 
it is never exercised save in a case wholly free from all rea- 
sonable doubt.-— Fletcher v. Peck, 6 Cranch, 87. This isa 
safe rule, and can not lead to a conflict of judgment be- 
tween two of the chief departments of the government. 
And for this reason it ought to be inflexibly adhered to. 

The true “subject” of the law in controversy is “ works 
of internal improvement in this State,’ whether by rail- 
roads or by navigable streams. From the very birth of 
the State, these branches of this important subject have 
been united. They are mentioned together in the act of 
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Congress granting to the State the two and three per cent, 
funds.—Code of Ala. 25,27. This subject is everywhere 
treated as a unit. It isso mentioned in the State consti- 
tution itself.—Sec. 33, art. LV, supra. It is the basis of a 
great system of internal commercial intercourse. It may 
have an almost infinite variety of details, but it is one in 
purpose and in subject. Here it is the only theme of dis- 
course in the law.—7 Enc. Am. 16, Inland Navigation ; 10 ib, 
478, Railways; 11 ib. 44, Rivers Navigable ; Webst. Dic. 
Unab., word subject. “ Works of internal improvement” 
being the theme and purpose of the legislature, all the de- 
tails of the subject may justly be connected in one system by 
one law. ‘This the general assembly have done. Besides, 
the mere use of language by that body is a high indication 
of its legislative fitness; particularly, as in this case, when it 
has the concurrent sanction of the execative. If the enact- 
ment is unsatisfactory and impolitic in the estimation of 
the people, let it be repealed by the proper authority, not 
by the courts. The objection to the title of the law I think 
insufficient, and it must therefore fail. 

The petition alleges that, under authority of the act of 
December 31, 1868, above mentioned, the Selma & Gulf 
Railroad company, a corporation regularly and legally 
organized, made a proposition to Dallas county, in this 
State, in the manuer prescribed by said statute, to take 
and pay for the sum of two hundred and fifty tuousand 
dollars of the capital stock of said company. An election 
was ordered and held, to vote on the acceptance of this 
proposition by the people of the county, as required by the 
law, when a majority of almost two to one of the people of 
the county voted to accept the proposition of the company. 
When this is done, the court of county commissioners is 
authorized and required to make the subscription voted for 
in bebalf of said county to the capital stock of said com- 
pany, in the manner, and for the amount set forth in said 
application, and to deliver to said railroad company, in 
payment of said subscription, bonds of the county, having 
not less than ten nor more than twenty years to run, with 
interest coupons attached for semi-anuual interest, payable 
at such times and places as may be agreed upon between 
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the said railroad company and the said judge of probate of 
said county.” —Pamph. Acts 1868, pp. 5:4. 515, 516, § 6, 
No.172. By virtue of this authority and requisition of the 
law above said, the said railroad company applied to the 
court of county commissioners of said county of Dallas for 
the subscription to the stock of said company, and for the 
bonds of the county in payment therefor, to the amount so 
voted and accepted, as aforesaid, by the people of county; 
but said court of county commissioners refused to make 
the subscription and issue tLe bonds, as required by said 
act. The said railroad company then applied to the judge 
of the criminal court of Dallas county for an order nisi 
against said commissioners court, to show cause why said 
subscription should not be made and said bonds issued, as 
authorized and required by said court, or a mandamus 
awarded to compel the same. This the said judge refused, 
aud the application and motion is nuw renewed in this 
ecurt. And the application is now resisted here, on the 
grounds, that the statute above quoted is repugnant to the 
constitution of the State, and therefore void. This objec- 
tion is also insufficient. 

Let a rule nisi be granted, in accordance with the prayer 
of appellants’ petition and motion in this court, return- 
able into this court during the present term, on Thursday 
after the first Monday in July, in the year 1871, the same 
being the sixth day of said month of July, 1871, to show 


cause, &c. 


The Chief Justice concurs in the result of this opinion, 
but he holds that the provisos to the seventeenth section of 
the act above referred to are unconstitutional, and that if 
the title of this law had expressed the subjects of these 
provisos, then the whole act would have been obnoxious to 
the constitution, and void. | 


B. F. SAFFOLD, J., dissenting.—I propose to treat ex- 
clusively of the powers of the State government in the 
exerci-e of the rights of eminent domain and taxation, as 
modifi: d and controlled by the State constitution, so far as 
they are applicable to the present cause. 1 shall endeavor 
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to confine my argument to legitimate deductions from gen- 
eral principles of admitted truth. 

A county, or other municipal corporation, has no inhe- 
rent right of legislation, and can not subscribe for stock in 
a public improvement unless authorized to do so by the 
legislature. 

But the legislature of a State, unless restrained by the 
organic law, has the right to authorize such subscription 
in a railroad or other work of internal improvement, and 
to empower the corporation to borrow money to pay for it, 
and to levy a tax to repay the loan.—Zhompson v. Lee 
County, 3 Wall. 327. ‘ 

A distinction, now more apparent than real, bat of 
which every one retains a consciousness, between a county 
and a city, has had no inconsiderable influence in directing 
the legislation, and in construing the laws, apvlicable to 
them. The county has never been more than a civil divi- 
sion of a country for judicial and political purposes, or a 
circuit or portion of the realm; while the city was once a 
state or nation itself, as its name signifies. The memory 
of this independence and greatness is tracerble in the 
charters of cities and acts conferring legislative powers 
upon them. Their transition to complete subordination to 
@ larger state has not effaced the notion of their sover- 
eignty, or done away with the habit or practice of accord- 
ing to them a local and restricted legislative and judicial 
power. In Alabama, no such separate existence has ever 
been claimed for the counties. Their officers have been 
the executors of the State laws only, and frequently the 
most important of them have been chosen outside of their 
boundaries. At no time have they exercised even a sem- 
blance of independent authority, or any discretion in their 
acts. Their duties have been rigidly prescribed by the 
legislature, and the mode of their performance minutely 
appointed. 

If they are municipal corporations in any sense sepa- 
rable from the State, then’ section 36, Article IV of the 
State constitution is without virtue. That section un- 
doubtedly means that the real and personal property of 
the citizen shall not be taxed to a greater extent than two 
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per cent. per annum of the assessed value for any munici- 
pal purpose whatever distinguishable from the State. If 
the legislature may include one such corporation within 
another, and authorize each to tax to the amount limited, 
what protection is afforded by that provision of the con- 
stitution ? 

The act which authorizes the counties, cities and towns 
to subscribe for stock in railroads, empowers the counties 
to collect a tax of one per cent. on the value of real and 
personal property, and cities and towns to collect two per 
cent. on the same description of property. Where coun- 
ties include within their boundaries cities and towns, here 
is authority given for taxation violative of the above sev- 
tion of the constitution. An act of the legislature is un- 
constitutional when its full operation would subvert any 
provision of the constitution. But these corporate bodies 
have already authority to collect a certain amount of tax 
indispensable for the proper purposes of their creation. 
Will it be said that the limit of taxation is the extent to 
to which these corporations may subscribe? Does the 
proposition include both principal and interest of the 
amount agreed to be paid? Is that portion which can not 
be paid at maturity void for want of authority to contract 
it, or will the creditor have to wait bis turn? If he must 
wait, will the current expenses of the corporation have pri- 
ority of his demand? The number of roads in which a 
county, city or town may take stock, is unlimited. If sub- 
scriptions in several are made at the same time, as may 
possibly be the case, shall the taxes, when scant, be appor- 
tioned amongst them? I fear a construction so fraught 
with intricacies fatal to the credit, if not the peace, of the 
State. 

The following are among the legitimate rules for con- 
struing statutes which are not modified by any others: 
First, In respect to remedial laws, the old law, the mis- 
chief and the remedy, are to be considered. Second, The 
intention of the law-giver, deducible from the whole and 
every part of the law, assigning to the words their natural 
and obvious signification.—1 Kent’s Com. 462. The term 
“State” has such a variety of meanings, that the one 
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intended in any particular use of it must be reasonably 
ascertained. We are now speaking of it in the sense of its 
sovereignty, because only by its governing power can it 
exercise the authority claimed for it. Section 25, article 1, 
of the constitution, is conceded to be a regulation and re- 
straint of the right of eminent domain. Under its protec- 
tion, private property can not be taken for private use, or 
for the use of corporations other than municipal, without 
the consent of the owner. It should be observed that this 
is only an express guaranty of what has heretofore been 
recognized as an inalienable right. In all other cases just 
compensation is to be made. Even the right of way, and, 
for works of internal improvement, the necessary attend- 
ant right to establish depots, stations, and turnouts, so 
indispensable to the proper occupation of the country, and 
the enjoyment by each citizen of his own property, must 
be paid for, and are restricted to the particular uses for 
which they are taken. 

The right of taxation is a prerogative of sovereignty, no 
more extensive or exalted than that of eminent domain. 
Let it be admitted that its exercise may extend, in degree, 
to the confiscation of private property. Its full seope and 
meaning is tersely expressed in the popular aphorism, 
“ Millions for defense ; not one cent for tribute.” It isthe 
duty of the State to exhaust the means of its citiz-ns in the 
proper defense of dearer rights, or even their future accu- 
mulation of yro erty. But no one will contend that it has 
any authority to do this, except in cases of imperative 
necessity. As well may it claim to dispose of their rights 
of life and liberty. The plain and obvious meaning of a 
tax ix, a contribution imposed by goverument on individu- 
als, for the service of the State. 

The people of a county, in their collective capacity, pos- 
sess none of the attributes of sovereignty. No legislative 
power is committed to them. The whole is vested in the 
general assembly composed of the duly elected represent- 
atives of all the counties. So far as they engage in busi- 
ness distinct from the purposes of government, it is as indi- 
viduals, or a private corporation. To such the legislature 
is forbidden to delegate power to levy taxes.—Const. Ala. 
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art. 9,§ 2. How can the State legislate the people of a 
county, individually or collectively, into the constituent 
membership of a private corporation? Such a body is 
founded upon contract, and there can be no contract with- 
out the consent of each party to it. 

It is only in its municipal character, that a county may 
contract debts and tax its citizens to pay them. In this 
sense, the State itself is a muuicipal corporation, and it is 
its powers of sovereiguty that the county exercises, dele- 
gated as an imposition of the duties and burdens of gov- 
ernment on particular localities, to be specially benefited 
thereby. If, in such cases, we say the county is a munici- 
pality distinct from the State, then we are nullifying sec- 
tion 3j, article 4, of the constitution, by embracing one 
such body in another, with the authority to each to tax the 
citizens the full extent allowed. If it be only a constituent 
part of the State, we violate the 34d section of the same 
article, which forbids the State to engage in works of inter- 
nal improvement. 

Decisions of the supreme courts of several of the North- 
western States, construing provisions of their State consti- 
tions, more or less like that contained in the 33d section, 
above referred to, are quoted in behalf of the applicant. 
It may be aptly remarked of these authorities, that judi- 
cial decisions on new questions are little more than the 
personal opinions of the judges delivering them. Itis only 
when they survive the criticism of time, that they attain 
the dignity of precedents. Some of these opinions show 
the linger‘vg influence of past predilections. For instance, 
the Ohio court sustained a delegation of power to a county 
to subscribe for stock in a railroad, in the face of a direct 
constitutional prohibition in terms against it, although no 
step had been taken in the exercise of the power when the 
constitution became operative. The Illinois court, in sup- 
port of a similar construction, said by way of argument, 
that the State might authorize others to do what it could 
not do itself; for example, it could not try a suit, yet it 
might authorize a court todoso. In several of these cases, 
there were able dissenting opinions; and in Michigan, the 
court, through Judge Cooley, the distinguished comment- 
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ator on constitutional law. declared that such legislation 
infringed the reserved and inalienable rights of the citizens. 

What is meant by section 33, article 4, of the constitu- 
tion—“ the State shall not engage in works of internal 
improvement ; but its credit in aid of such may be pledged 
by the general assembly, on undoubted security, by a vote 
of two thirds of each house of tie general assembly ”—in 
view of the old law, the mischief and the remedy, and the 
intention of the conveution? The capacity of the State to 
engage in such works depends entirely on its command, as 
a sovereign, of the property of its citizens. It had engaged 
with them in the banking business, and, in 1836, had sig- 
nally failed, engulfing the munificent donation of the Fed- 
eral government for the education of its children, and accu- 
mulating a debt which thirty-five years of taxation nas not 
diminished. These taxes were all collected by counties, 
through the instrumentality of their organization, execut- 
ivg directly the State laws. Debt, taxation, and conse- 
quent discontent, was the mischief. The remedy was to 
avoid it in the future. Who cared how much the State 
engaged in business or trade of any kind, if no debts con- 
tracted were to be paid by taxation? What is the basis 
of the credit which the general assembly is authorized to 
pledge on undoubted security ? Whether a debt is due by 
the county or the S:ate, does it not strike directly at the 
credit of the State? Who would trust a State full of bank- 
rupt counties? Was it not the object of the convention to 
preserve unimpaired the credit of the State, that it might 
be used to the utmost advantage? In view of the fact, that 
no act of legislation had ever before recoguized the coun- 
ties as distinct from the State, Iam obliged to regard it asa 
forced construction of this section which would now sepa- 
rate them. 

Which is most natural and obvious: that a State can 
create something which has no capacity in itself, and endow 
it with power to do that which its creator is unable to do; 
or that it cannot? Every illustration given in favor of the 
first of these propositions fails, |ecause of some inherent 
or acquired capacity in the creature to do what the legis- 
lature merely regulates, not confers the power of doing. 
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Why construe this provision of the organic law, evidently 
intended for the protection of each individual citizen, 
against his right to dispose of and control his own as he 
pleases, and in favor of the power of irresponsible persons 
to drag him into reckless speculation, and reduce him to 
poverty? If a county be not a nranicipal corporation, in 
the sense of section 36, supra, as I think it is not, then the 
entire property of the peopie of any county in this State is 
at the mercy of any combination of capitalists who may be 
able, by fair or foul means, to control the vote of the 
county. ‘They may confiscate it to their own use in the 
construction of railroads which, though they pass through 
the county, 1un miles away from it. The present constitu- 
tion of our State asserts pre-eminently the sacredness of 
individual rights. It seeks to exalt the person, and to find 
in the security given to each the best protection for all 
against the tyranny alike of the government aud the com- 
munity. 

It is insisted that, by applying the restraint of section 
33, article 4, to the delegation of sovereignty as well as to 
its direct exercise, we prohibit all those enterprises which 
are usually regarded as pertaining to the ordinary admin- 
istration of government. This is an admission of the stern 
spirit of the restriction, suppressing all such issues as look 
like an evasion of its meaning. There is a difference 
easily defined between the undertakings of government and 
the callings of business, though the actor in both be the 
State. The building of court houses and prisons, and the 
construction of highways and bridges, are eminently within 
the province of government, because they are for the use 
of all, without property in them for any. Even the clear- 
ing away of obstructions in navigable streams, or the mod- 
erate improvement of their navigation, must devolve upon 
the State, for the same reason. It can not be left to pri- 
vate expenditure, because the duty of the State to all its 
citizens forbids the granting of such exclusive privileges as 
would afford adequate compensation. The boundaries of 
the duty of the government in this respect, are of course 
flexible, depending upon the culture and enlightened pro- 
gress of the people. A wagon or stage coach on the com- 
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mon highway will no more answer instead of the railroad 
with its trains of cars, than the canoe or barge can take the 
place of the magnificent steamer on the river, when the 
advance of the people requires the change. The time may 
come when the railroad shall substitute the highway as the 
legitimate subject of State construction, and when trains 
shall be run upon them by individuals or companies, as 
public carriers, under a license sufficient to keep them in 
repair. But that is not now, and very different will it be 
from the State engaying in business as a banker, carrier, 
merchant, and the like, and then, as a government, seizing 
upon the means of the people tocarry it on. Against this 
the constitution has provided throughout all the depart- 
ments and divisions of the State, whether county, city, or 
town, save only that their credit may be pledged on 
undoubted security. 
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ACTION. 


1. Against county.—Counties in Alabama are bodies corporate, and 
may sue and be sued in any court of record in this State.—Coving- 
HON COT OS TONNOY  co:555 015-0005, 0'0'0.0 s!e sileusiy Cle a Winiatasiie al elrersrorsirecera 
Montgomery County ve. Barber... ccc cee cee oie sine Wier aiatslecs ya Meceetae 

2. Same; for injuries caused by fall of br Wie —The county is only 
liable for injuries occurring from an unsate bridge, when it is a 
bridge erected by contract with the county commissioners before 
the adoption of the Code, or a toll bridge erected since, under the 
provisions of the Code, A bridge erected by the citizens on a pub- 
lie road, and not under a contract with the commissioners court, 
is not such a bridge as the county is bound to keep in repair under 


the Code. —Corinyton County v. Kinney ..... sieteyeh svete Sieve abit ere 
3. On forfeited undertuking of bail.—A suit on a forfeited undertak- 
ing of bial is a civil action, —Dorer v. The State..........cecceees 


4, Sume.—An undertaking of bail in the form of a penal bond can 
not be enforced, upon breach of condition, by proceeding on scire 
facits under the statute, as a regular undertaking of bail.—Jb.... 

5. Between co-erecutors.—An executor may maintain a suit at law 
against one who was his co-executor, but who had been removed 
before the commencement of the suit, to recover the purchase- 
mouey of property bought by the latter executor at a joint sale 
made by them, the payment of which became due before his re- 
moval.— Hendricks v Thornton..........0... MA snele ciel orseroeitee eee 

6. Against surviving wife, for necessaries furnished during coverture. 
A married woman, after the death of her husband, can not be sued 
a’ law to enforce the liability of her separate statutory estate on 
contracts for articles of comfort and support of the household, 
furnished the family during the life of the husband, suitable to 
the degree and condition in life of the family, and for which the 
husband would be responsible at common law.—Carter v. Wann.. 

7. Against railroad companies, for injuries to stock.—The liabilities of 
railroad companies, iu Alabama, for the killing or injury of stock 
by their cars or locomotives, are governed by the statnte upon 
“Railroads,” found in the Revised Code.—(Rev. Code, §§ 1399- 
1416, both inclusive.) This statute is to be taken and construed 
as one law.— Nashville § Decatur Railroad Co. v. Comans........+- 
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8. Same.—Under this law, a railroad company, in order to exonerate 
itself from such liabilities as are imposed by the statute, must 
show that the injury complained of did not result froma failure on 
the part of its servants to comply with the requirements of sec- 
tion 1399 of the Revised Code, or from any negligence on the part 
OF MRE COMPANY OF BIS BRONTE — 1D. 6a sios oo iss cess coc wccleesines 437 

9. Same.—It the company, or its agents, are not guilty of any negli- 
gence, and comply with the requirements of section 1399 of the 
Revised Code, then the company will not be lable for stock killed 
or injured by its trains or locomotives while engaged in its legiti- 
mate business.-/b........... LAShNREEK CHEKVRED ERS SOK OdSeN OSs 437 


ADVANCEMENTS. 


See Lecacy anp Devise, 1. 


ADVERSE POSSESSION. 


1. Of land, under parol gift.—A possession under claim by paro} gift, 
which will defeat a sale of land by the real owner during such pos- 
session, must be such as amounts to an ouster of the real owner, 
and it must be bona fide, notorious, and distinct from that of the 
real owner, else it can not prevail against the tidle of a bona fide 
purchaser for valuable consideration.— Hawkins v. Hudson ...... 482 

2. Same; how far extends.—A possession under pretense of a parol 
gift, without color of title, which will defeat a sale by the real 
owner to a bona fide purchaser for valuable consideration, only 
extends to the actual possession—to the land inclosed and under 
cultivation—and not to the whole tract, if it is not inclosed and 
under cultivation.—1b.......cccccescsscsces pale pelea cit esis lsispeieinis 482 


AGENCY. 


1. Who may be appointed agent.—A party may appoint any one his 
ag. nt who will act as such, and who is mentally competent, such 
as monks, infants, femes corert, persons attainted, outlawed or ex- 
communicated, villeins, aliens and slaves.—Lyon § Co. v. Kent, 


NEAPND EE CO cage eGs en bawcasisaatnw swe eas abies dsivwees aicdcwsespoeee 636 
2. Authority of agent—What one may do himself, he may appoint 
any competent person to do for him.—Jb...........00 0.0 ce eee es 656 


3. Sume.—A mercantile partnership in Richmond, Virginia, might 
have appointed a citizen of Illinois, during the rebellion, to re- 
ceive possession of their cotton in Alabama from their agent here ; 
but such agent could not, after the suppression of the rebellion, 
take possession of the cotton here and sell it, so as to divest the 
owners of their property in it, without their acquiescenco in such 
Gale.— 1b... .cccccccrscrsccccses ccc eee sececcccs vesccscccceses 656 


ALIMONY. 


See Divorce. 
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AMENDMENT. 


1. Of summons.—When a summons is issued by the clerk of the cir- 
cuit court of Lowndes county, and the name of that county is also 
inserted in the margin of the writ ; while in the body of the sum- 
mons, the name of Montgomery county is inserted instead of 
Lowndes, —such an irregularity is amendable in the court below, 
by striking out the word ‘‘Montgomery.” And a judgment will 
not be reversed for such an irregularity, if there is a sufficient 
complaint.—Rev. Code, § 2811.—Relfe v. Valentine §: Co.......... 286 

2. Of complaint, by striking out name of one defendant.-—-It is erro- 
neous to strike out the name of a proper party defendant to a suit, 
when there are several and all have been served, without showing 
some sufficient reason therefor. ‘This is not such an amendment 
as may be allowed under the Code, (Revised Code, § 2869,) and if 
done, will amount to a discontinuance of the action.—Bachus v. 
TERE cas iesa oie a0 oie ese ooo aie eel OS SOS ie eo vAE TE ote om ROLES > aciete Ae 

3. Of petition in probate court, for sale of decedent’s lands.—On the 
hearing of such a proceeding, the court may, in its discretion, 
permit an amendment of the petition ; and if thereby a contestant 
is embarrassed in his defense, or the, condition of the case is 50 
changed as to render new pleas or further evidence necessary, the 
court, on his application, should postpone a further hearing of the 
case, and give him time and leave to file new pleas and to take 
farther evidence.— Brown’s Heirs v. Powell. .....0csccs.sceceeses 150 

4, Of judgment in court below.—A judgment may be amended by cor- 
recting an error in the caleulation of interest, in the court of origi- 
nal jurisdiction, on the application of either party, at any time 
within three years’from its rendition.—Philipe v. Harberlee....... 597 

5. Of decree of insolvency nunc pro tunc.—A decree of insolvency of 
the estate of a decedent, entered nune pro tune in the probate 
court, under section 796 (5a) of the Revised Code, takes effect 
against the creditors of the estate, in reference to filing their 
claims, from the date of its actual entry.—<Acklen v. Acklen....... 609 

6. Of judgment, on error.—In detinue, where the verdict is right, the 

judgment will be amended on error from matter apparent on the 
record.—Robinson v. Richards ........0.ccccccsccescccece sania OM 

7. Same.—A judgment by default, where the service of the summons 
is acknowledged by endorsement in writing thereon, can not be 
sustained without proof of the service of summons, and is not 
cured by the statute of amendments.— Wilson v. Owens’ Adm’r.... 451 

8. Of appeal, by adding parties.—Where there are several parties, and 
the appeal is taken in the name of one only, the appeal will not 
be quashed or dismissed for this reason, but may be perfected by 
amendment in the supreme court.—Revised Code, §§ 4420, 4421. 
TAPER C: DADO 5 3:550 00 00% uralete eines: iersiaie wee cierete acai state! <te esiene one. 


APPEAL. 


See Error AND APPEAL. 
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ARBITRATION AND AWARD. 


1. Award, effect of ; dill of exchange given in pursuance of, not renewal 
of old obligation.—When a controversy arises about a debt con- 
tracted before the 25th day of July, 1865, and the same is submit- 
ted to arbitration, and the arbitrators by their award require the 
debtor to give the creditor a bill of exchange, accepted by a third 
person, and this is accordingly done in pursuance of the award, 
such bill is not a renewal of the old debt; that is extinguished by 
| er ne Baroda ela hi jets 


ATTACHMENT. 


1. Affidavit.—An affidavit for an attachment against a corporation, 
need not state that the corporation is domestic.--Cenxtral Mining 
A. 00010) UDOET 5 o:e woe siow oes sio'e se peace cee aa wea Eaten ree 

2. Levy.—The statutory right of redemption is not subject to the levy 
of an attachment, but its inclusion in the oflicer’s return does not 
Vitiate the levy on proper subjects ; an ‘‘equity of redemption” is 


a proper subject on which to levy an attachment.—IJb............ 
3. Judgment.—In suits commenced by attachment, it is error to ren- 
der judgment by default at the return term.—Jb................. 


See, also, GARNISHMENT. 
ATTORNEYS. 


1. Compensation, under act of December 30, 1368,—-The attorneys ap- 
pointed under the act of December 30, 1868, in the counties of 
Mobile, Greene and Pickens, ‘‘to attend to all criminal cases 
wherein the persons prosecuted shall be unable to employ eoun- 
sel,” are entitled to the compensation fixed by the statute in all 
cases in which they act as such counsel, whether there is a convic- 
tion, an acquittal, or dismissal, The disposition of the case does 
not control the right to compensation.—Comirs Court of Mobil 

EMV cc bulsis wcreee soe ee awees isa srbeiea Mewes Mateiousios Sas Gawres 

2. ‘Mi —Such compensation is one-half the fees ae d the solici- 
tor on conviction in the case in which the conviction is had, and 
in case of dismissal or acquittal, one-half the fees that the solicitor 
would have been entitied to on conviction, to be determined by 
the character of the offense charged in the indictment. The grade 
of conviction governs the rate of compensation in case of convic- 
tion, and the mode of theindictment when there is no convies‘ion. 


JL PASS Se ea ere a boo Sey Son ee ire aes 


See, also, Cinionetins 43. 


BAIL, 


1. Undertaking of bail; what sufficient excuse for default—The death 
of the accused, who is the principal obligor in an undertaking of 
bail, before the forfeiture of the obligation by the default of the 
accused to appear, is sufficient to excuse him for such default. 
Pynes v. The State.......... eisaisleters 


5Ut 



































INDEX. 747 





BAIL—ConrtiInveEp. 


2. Same; what excuses suretics—In such a case, what excuses the 
principal obligor, excuses the sureties also. The law does not re- 
quire an impossibility of them—that is, to make a dead man appear 
in conrt and excuse his default.—J b..... Pisce ines Sarersreiszaie aaa 

3. Same; aclion on forfeited.—An undertaking of bail, in the form of 
ax penal bond, can not be enforced by the statutory remedy of sci. 
Jfa.; that remedy lies only on an undertaking of bail which is in 
the statutory form.— Dover v. The State... ....cccceceoss Sere shoreene 

4. Same; admissibility of parol evidence to supply deficiencies.—The 
deficiencies of an undertaking of bail can not be supplied by parol 
proof, in a proceeding on its forfeiture under the statute.—Jb.. 

5, Same ; nature of action.—An action on a forfeited undertaking of 
bail is a civil action.—Jb....... .---- Me IO ere sitvalersieteaierers 


See, also, Habeas Corpus. 


BANKRUPTCY. 


1. Continuanceonaccount of ; when will be presumed to be rightfully done. 
The continuance of a cause as to some of several defendants, on 
their plea of bankruptcy, will be presumed to have been properly 
done, unless the contrary is made to appear.—Velvin v. Clark.... 

2. No excuse to sheriff, for failure to return cvecution.—The bankrupt- 
cy of the defendant in a judgment is not a sufficient excuse for the 
sheriff, on a motion against him and his snreties for damages ac- 
cruing in favor of the plaintiff on the sheriff’s failure to return an 


execution issued on such judgment.—Jb.. 2... ence ee eee ce eee 


BILL OF EXCEPTIONS. 


1. Contents of, and construction.—Where a bill of exceptions does not 
set out the evidence, but states merely that certain papers and re- 


244 


244 


244 


285 


285 


cords, by name, were introduced, this court will presume in favor | 


of the correctness of the decision of the court below, and affirm the 
JUdR MeN t: — BAoich By WACK OH cv ie.oc 60. sas 6,66 Swine oils v visi Sayociam Sele 
2. Same.—-When acharge to the jury is objected to, which depends 
upon the evidence adduced, and is proper or not according to the 
evidence, the bill of exceptions should set out so much of the evi- 
idence as shows the error of the charge, Where a party objects to 
a general charge in favor of his adversary, he must set out in his 
bill of exceptions either all the evidence, or show that there was 


conflicting evidence.— Tracey, Irwine § Co. vu. Warren..... Bicietewte 


BILLS OF EXCHANGE, AND PROMISSORY NOTES, 


— 


. Signature of drawer of bill.—A bill of exchange to which the name 
of the party sought to be charged is signed by his mark in the 
usual way, but without an attesting witness, does not purport to 
be signed by him so as to entitle it to the privileges conferred by 
sections 2681 and 26x2 of the Revised Code. It may, nevertheless, 
be received as an adminacle of proof.—l lowers v. Bitling.....-... 

2. Liability of drawer or indorser.—The liability of the drawer or in- 
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BILLS OF EXC CHANGE, “AND P ROMISSOR ig NOTES- CoNnTINUED, 


dorser of a bill of exchange is not fixed, unless there has been a 
demand for payment and notice given of the failure to pay ; and 
these must be proved on the trial.—JD.......... 00.0 cece cece eee 
3. Liability of acceptor.—The acceptor of a bill of exchange is the prin- 
cipal debtor thereon, and, as such, is primarily liable to a bona fide 
holder and owner of the same, whether he be an accommodation 
acceptor, or an acceptor for valuable consideration. — Wilson v. 1s- 
CEM EGL cunt cubekeseeseas sues ie SIE SARE SOO TEE Te 
4. Bones: what does not discharge acceptor of bill of ‘aniline from pay- 
ment of such judgment.—The failure of the owner of such bill of ex- 
change, who has obtained judgments thereon against the maker 
and indorser, to press the collection of these judgments against 
them during the existence of the Confederate government in this 
State, until the maker and indorser became insolvent, does not 
discharge the acceptor from payment of the affirmed judgment 
PGMRUCNA Acne honey Gan eat eeseS Geb eEcbaSSineeduw se 
5. Notice of protest ; how given to indorser.—Notice of the protest of a 
note or bill of exchange may be given to an indorser through the 
postoffice, notwithstanding the place where payment was to be 
made and where the demand and protest were made was that of his 
residence, when the holder, who is the owner, lives clsewhere. 
LLP iN CLES EBT Ren et 
6. Negotiable note; consideration of. —A negotiable note imports a con- 
sideration, and when it suspends the collection of an original debt, 
such suspension is a suflicient consideration for the promise to pay 
DRE aN eNO RON EMARO UNNROR SO) So ons occa cle cts nce ole wisi’ VSR bb 'S Ae eetdw alee oo 
7. Sufficiency of consideration of note-—A man dies insolvent, leaving 
a widow and an infant child, and one horse, which is used by the 
widow as a plow and saddle horse, without letters of administra- 
tion ; and an agent of a judgment-creditor of the husband obtains 
from the widow her promissory note, with surety, in settlement of 
said judgment, telling her that she was liable to pay the judgment 
because she had so used the horse; and thereupon, without the 
widow’s request, he receipts the judgment on the docket,— Held, 
that such promissory note is without consideration, and no action 
can be maintained thereon against the widow, and that being void 
as to the widow, the principal, it is also void as to her surety. 
MED: VURONN SSossised ewes wanes + RaIE slat store eieidin'> = 
8. Same.—If such a settlement be made ory note given, and the judg- 
ment receipted at the instance and request of the widow, then the 
note would have been supported by a suflicient consideration — 16 
9. Sonstruction of note.—A note made payable to ‘‘the estate of 
Thomas A. Thornton,” and signed by the party to be charged, is 
a written contract, ascertaining the demand, and is evidence of the 
existence of a debt which the executor may recover as assets of the 


BEERS: —- TF ONIEOUE UD. TROSMION «6 ois 0 05 60.00 d05 0s s0's.s Sa cwes vee 
10. Validity of note.—It is no defense to a suit on a promissory note, 
that it was made in 1862.—Spence v. Johnson........- Sea aes 


11. Note, objection to admission of ; when may be properly overruled. 
In an action on a promissory note, where the record shows that 
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the parties went to trial on an issue joined, but it does not appear 

what the issue was, an objection to the admissibility of evidence, 

offered by the defendant, that the note sued on was given for the 

sole consideration of negro hire, in the year 1864, without stating 

why it was inadmissible, may be properly overruled. — Tracey, Ir- 

OER A OOr RS FU OTTER: ic sei s' vicie's j5:8 s'e%e AES Ne SC GC Once. 408 
12. Renewal of note.--When a controversy arises about a debt con- 





tracted before the 25th day of July, 1365, and the same is submit- 
ted to arbitration, and the arbitrators by their award require the 
debtor to give the creditor a bill of exchange, accepted by a third 
person, and this is accordingly done in pursuance of the award, 
such bill is not a renewal of the old debt ; that is extinguished by 
the award.— Ware v. Willig............- iaswie suslne Sate wieialoistsieistee nee 


CHANCERY. 


J. Junispicrion. 





1. To correct or vacate sales of decedents’ lands, made during late rebel- 
lion.—In this State, the courts of chancery have jurisdiction to re- 
examine, and to correct or vacate, sales nade during the late rebel- 
lion, of the lands of decedents under orders and decrees of the so- 
called courts of probate of the insurgent authorities, during the 
supremacy of said rebellion.— Mosely vr. Tuthill....... a ar eiee a prions . 621 

2. licformation of mortgage. —The chancery court may reform a mort- 
gage against a judgment creditor who has notice of the mistake 
betore a sale under his execution.— Baskins v. Calhoun..........- 582 

3. Control of husband, as trustee, in management of wife's statutory sep- 
arate estate.—The statutory separate estate of the wife is a trust 
vested in the husband as her trustee, and a court of equity will in- 
terpose, When necessary, to direct the husband in the management 
of the same, when the powers bestowed by the statute creating 





such estate fail to be suiticient, or the protection and preservation 
of the estate for the wife’s benefit may require it.— Wilkinson v. 
TEAR ccd ea Dice ae Sie Re Oe a ee So iatca eta eararatners 337 


and sureties of administrator-in-chief.—H., by his will, made his wife 
his principal legatee, and after his death, she, for a time, adminis- 
tered his estate, but not until it was finally settled, On her resig- 
nation, H., as administrator de bonis non, with the will annexed, 
was appointed to succeed her, and on her final settlement of her 
administr ition, a judgment was rendered against her in the probate 
court for $5,924. To secure the payment of this judgment, she 
conveyed her estate in the hands of the administrator de bonis non 
to a trustee, for the benefit of her securities, of which the adminis- 
trator de bonis non had due notice,— Held, that if the administrator 
de bonis non paid out the funds thus in his hands to the widow, 
without the consent of the sureties, to the extent of the amount 
thus paid ont, the judgment would be discharged against the sure- 





ties; andif the amount thus paid ont was sufficient to discharge 
the whole of the decree, equity wouid interpose to release the sure- 
tics from further payment of the judgment.—Llenderson v. Huey.. 276 
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5. Same; when equity will not grant relief against judgment at law.—A 
party who has a legal defense, and sutters a judgment to go 
against him, can not obtain relief in equity, without showing a 
good reason why he did not defend at law. If discovery be neces- 
sary, he must obtain it by interrogatories under the statute, or file 
his bill before the judgment at law is rendered.—Garrelt v. Lynch. 

6. Same; what allegation in bill for injunction against judgment at law, 
is fatal to relief.--One who seeks to enjoin a judgment at law, recov- 
ered on a note given for the purchase-money, on a sale of lands 
made by an administrator, for distribution amongst the heirs at law, 
who charges in his bill that the sale was void, and the note with- 
out consideration, thereby shows that he had a good defense at law, 
and his failure to make it, without sufficient excuse, deprives him 
of all claim to relief in a court of equity.—-I[b... 2. ........ 22 eee 

7. Same; when equity will not relieve against judqgment.—Fquity will 
not relieve a party against a judgment at law, on the grounds of a 
defense of which he was ignorant until after the judgment was ren- 
dered, unless he shows that by the exercise of ordinary diligence 
he could not discover it, or that he was prevented from employing 
such diligence by fraud, accident, or the act of the opposite party, 
unmixed with fault or negligence on his part.—/h............... 

8. Same.—Wherea party who buys land at an administrator's sale, 
and gives his note for the purchase-money, payable twelve months 
after date, and, after judgment recovered on the note, secks to set 
aside the sale, and to enjoin the judgment, upon the ground of 
fraud, and that the administrator had obtained no decree or order 
of sale in the probate court, authorizing him to sell the lands ; and 
for that purpose states in his bill of complaint, that the adminis- 
trator, on the day of sale, represented that he had an order of court 
giving him authority to sell the lands, and that the same was reg- 
ular; and that, confiding in said representations, he became the 
purchaser, and, after the judgment was recovered, he caused dili- 
gent search to be made in the office‘of the probate court, by the 
clerk of said court, and no record or any evidence conld be found, 
that the administrator had ever applied to said court for the sale 
of the lands, — Held, this is not an averment, or equivalent to an 
averment, that no such order of sale had been made, or that the 
representations of the administrator were falsely and fraudulently 
made ; and, that as a statement, it is insufficient to entitle the pur- 
chaser to any relief in a court of equity.—Jb...........- 002 ee eee 

9. Rescission of sale, on ground of fraud, j¢.—A party who seeks to 
rescind a sale of lands on account of frand, defect of title, or a want 
of authority in the vendor to sell, must be diligent and prompt— 
diligent to discover the fraud, &ec., and prompt to avai] himself of 
his discovery, when made. If he retains the possession and enjoy- 
ment of the lands, with a knowledge, or the means of knowing, 
from the day of sale, all that he knows when his offer to restore the 
possession and rescind the sale is made, and lies by, and suffers a 
judgment to be obtained against him for the purchase-money, his 
equities will be greatly endangered, if not lost, unless he can show 
some good reason and excuse for his delay.—Jb..............+- we 
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10. Specific performance.—A sale of lands by an administrator, for dis- 
tribution amongst the heirs at law, under a decree of the probate 
court for that purpose, will not be affected by a subsequent loss or 
destruction of the decree, and the record and proceedings in which 
it was made. If the decree and records can not be substituted 
under the statute so as to enable the purchaser to obtain a title in 
the probate court, on a proper application to a court of chancery, 
and on payment of the purchase-money, or a readiness and offer to 
pay, that court will either decree him a title, or direct the admin- 
istrator to make him a title.--Jb............ Eres" (ostawvecen Se 

11. Enforcement of vendor's lien.—On asale by commissioners of land, 
on petition of the heirs who own it, for distribution among them, 
under the act of February 5, 1856, the vendor’s lien remains unim- 
paired in the heirs who own the land, and this lien may be en- 
forced by them by bill in chancery. It is not necessary that the 
comnissioners shall sue or be made parties, although the note for 
the purchase-money was made payable to them as such commis- 
sioncrs.— McIntosh v. Reid.......... iiax sigan ee 


II. PLEADING AND PRACTICE, 


12. Allegations of bill filed by ward against guardian ; waiver of objection. 
A bill in equity, filed by several wards against their guardian, seek- 
ing to charge him with the value of cotton received by him in pay- 
ment of a note belonging to their estate, is defective if it seeks a 
settlement of that item only, and not a general settlement of the 
guardian’s accounts, but it is not without equity, and if no objec- 
tion is made in the court below, the defect will thereby be waived, 
and it can not be made an objection for the first time, on appeal. 
Jones v. Beverly....... a Wa wroiale 6s aielenalenie carisissieises siaeeetvennss Se 
13. Appearance; what indorsement equivalent to—An indorsement 
made on a bill filed against a non-resident, in the following words, 
to-wit: ‘*I hereby waive the necessity of the publication of this bill, 
and agree that the service shall be considered as perfect, and no 
objection to be made, I claiming the right to the same length of 
time to piead, as in case of non-residents. March 13th, 1866. D. 
M. Seals, solicitor for J. M. Lampley,” if assented to by the plain- 
tiff, is equivalent to an appearance, and will authorize a decree pro 
confesso it no answer be filed within the time stipulated, without 
proving the authority of the solicitor. The authority of the solici- 
tor will be presumed.—IJD.......ccceeeeeeces site ues nee ae 
14. Decree pro confesso ; effect of.—A decree pro confesso taken against 
a defendant is an admission of the facts stated in the bill, and enti- 
tles the complainant to relief without further proof; and if after 
the defendant’s death his administrator voluntarily makes himself 
a party, and the suit is revived in his name, an answer by the 
administrator is not generally required, unless an admission or 
discovery is necessary. If, however, a decree pro confesso is taken 
against him, it will not prejudice him nor increase his responsibil- 
ities, and will be treated as an error without injury.—IJb......... 161 
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15. Account; when evidence on which is based, need notbe set out.— Where 
the chancellor states an account without a reference to the register, 
and witnesses are examined vira voce, if no exceptions are taken to 
the account, the evidence need not appgar in the record.—Ib 

16. Testimony, note of ; when omission of, a such error as will reverse 
decree.—-W hen a cause is submitted on the bill, decree pro confesso, 
and proofs, as the decree pro confesso is sufficient to entitle the 
complainant to relief without further proof, the omission to make 
a note of the evidence, under Rule 74 in chancery, is not an error 
for which the decree will be reversed.—Jb..........0...- eaeess 

17. Reference, order of ; to what confines master or register. —The order 
of the court referring a matter for inquiry and ascertainment to the 
register, confines the register to the terms of the order, and he can 
not examine into matters outside the order thus made.— //enderson 
PIE ein eo eens casks sees es eae ee Sa Lene ae Stats 

18, Parties to bill for foreclosure of mortgage.—In a suit in equity to 
foreclose a mortgage given to a married woman during coverture, 
to secure a debt due to herself, and another debt due to her as 
guardian, the only necessary parties, she being dead, are her per- 
sonal representative and the mortgagor.—Aing v. Seals.........++. 

19. When sinal decree of foreclosure in such case will not be disturbed. 
The final decree of foreclosure in such a ease will not be disturbed, 
on appeal, if all the necessary parties therein were before the 
court, notwithstanding the wards of such guardian are still living 
and within the jurisdiction, and not made parties to the suit for 
ROPOELOSREO 90 6 o-oo sis se cee vise vc ses ewcs ereisplats sincisw's wit wide’ 

20. Chancellor, decree ef, on evidence ; when will not be reversed. When 
there is contlict in the testimony of witnesses on the trial before 
the chancellor, his decree will not be reversed on appeal, if it is 
supported by a preponderance of the evidence in its favor.—Jb... 

21. Witness; when evidence of entitled to but little weight.--In a chan- 
cery suit, the testimony of a witness whose denials of facts which 
ought to be well known to him, and which are clearly proven by 
other witnesses, are based on his ignorance, or failure to remem- 
ber the facts about which he is testifying, is worthy of but little 
ny CLUES | EE Sh Re area ee 

22. Demurrer, cause of ; what only will be considered in Supreme Court. 
No causes of demurrer will be noticed on assignment of error in 
this court which are not fully set forth in the answer.—Me/ntosh wv. 

SER niin ere reiaian ete ais LoTR wie See EO eae AIS KSA hndtia) Beslan 

23. Loot-note, omission of, to bill in chancery ; effect of. —The omission 
to make a note in writing at the toot of a bill in chancery, as di- 
rected by the tenth rule of chancery practice, requiring the detend- 
ant to answer certain statements and interrogatories thereof, is not 
a mere formal defect, which is waived if not objected to in the 
lower court. The note in writing at the foot of the bill is neces- 
sary to give it completeness, and to make the decree pro confesso 
equal to one “legally taken” in its force as evidence.—O’ Neal v. 
NO  areeiinewalevevenenieesv ends 


eee ew nee ereees eoreerseee 


24. Same.—A decree pro confesso entered on the failure of a defend- 
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ant to answer such a bill, does not aid the proof; a final decree 
against such defendant, must be sustained by sufficient proof out- 
side‘of the admissions which, in a proper bill, would be implied 
from the decree pro confesso.--Ib.. 2... 066. biaisiareretnaue ster Secon 
25. Motion to dismiss, for want of equity ; effect of, and how tried.—A 
motion to dismiss a bill of complaint, for want of equity, admits 
all its statements to be true, and must be decided upon an inspec- 
tion of the bill itself.--Trammell v. Pennington. .......6. eee eee 
26, When decree will not be reversed. —A decree of the chancery court 
on matters of tact will not be reversed, unless the weight of evi- 
dence is decidedly adverse to the decree.— Porter v. Jenkins...... 


CHANGE OF VENUE. 


1. Jn criminal cases. —The removal of a trial for an indictable offense 
to another county, is the right of the accused when the reasons 
assigned by him why he can not have a fair and impartial trial are 
true and sufficient, which must be determined by the court on evi- 
dence, as any other issue, and may be the subject of an appeal 
after conviction.— Murphy and Ashford v. The State..........66- - 

CHARGE OF COURT. 

1. Whai is erroneous.—A charge of the court that is inappropriate 
and inapplicable to the evidence, and calculated to mislead the 
jury, is erroneous,—Anight v. Clements... ......... 0c ee ee ees osees 

2. Charge on effect of evidence.—In the absence of proof to the con- 
trary, this court will presume that a charge upon the effect of the 
entire evidence was given at the request of one of the parties. 
WONG: PLONE = Sink :2 ies ¢ silo tesla here Ca seve Ma S ee aeNwRe ease 

3. Charge consisting of several paragraphs ; how must be construed. —A 
charge of the court which consists of several paragraphs consecu- 
tively numbered, must all be construed as one charge. If sucha 
charge, taken as a whole, is applicable to the testimony as a whole, 
it is not erroneous because certain paragraphs omit to note por- 
tions of the evidence, when the evidence thus apparently omitted is 
properly brought to the notice of the jury in other paragraphs of 
the charge, and the charge as a whole is a proper declaration of 
the law applicable to the whole testimony.—Jiawkins v. Hudson... 

4. Charge presumed to be oral. —A charge which the record does not 
show to have been moved for in writing, will be presumed by this 
court to have been an oral charge ; and such charge, if correct, 
may be qualified by coupling it with another charge, whether 
written or oral, already given, provided the charge already given is 
also correct.—Lyon & Co. v. Kent, Payne §° Co 
Written charge ; how given or refused.—A charge move ‘a for in wri- 
ting as required by the statute, must be given or refused in the 
words of the written charge, without addition or qualification of 
any kind whatever. Any addition or qualification to such a 
charge, whether written or oral, or by allusion to other charges 
already given, would be erroneous.—Id.........0...eeeee cecees 


See, also, Knight v. Clemente. ..........-..cessecccccecs 
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6. Charge not conforming to eridence.—A charge which does not con- 
form to the evidence, may be refused.-—Jb..............-. 000.00. 
7. Charges not moved for in writing, may be qualified without error. 
Charges which the record fails to show were moved for in writing, 
will be presumed to have been asked orally, and it is not error to 
refuse to give such charges, as asked, without qualification, and 
then to give them with a qualification by reference to another 
charge already given and not objected to.— Wilner v. Wilson...... 
Also, Broadbent v. Tuskaloosa Scientific and Art Association. ...... 
8. When presumed to have been properly refused —When a charge to 
the jury is objected to, which depends upon the evidence adduced, 
and is proper or not according to the evidence, the bill of excep- 
tions should set out so much of the evidence as shows the error of 
the charge Where a party objects to a general charge in favor of 
his adversary, he must set out in his bill of exceptions either all 
the evidence, or show that there was conflicting evidence.—- Tracey, 


Irwine & Co. v. Warren............ SOS art Tae are stipes hin eisie 


CODE OF ALABAMA. 


1. § 1. Meaning of signature.—O' Neal v. Robinson....... er eer er 
2. § 635. Proceedings before incompetent judge.—//ine v. Hussey... 
3. § 796 (5a). Amendment of probate decrees.—Acklen v. Acklen.... 
4. § 897. Counties.— Montgomery County v. Barber. ..... cee cee ee 
5. § 1335. Apportioners of public roads.— Williams v. Tne Slate..... 
6. § 1396. Liability of county for damages caused by fall of public 

bridge.— Covington County v. Kinney..............0s000cecce secs 


7. §§ 1399-1416. Railroads.—Nashrille & , Decatur R. R. Co. v. Co- 

MANE... cocccccccces Se ee i @oecceccesescese 
8. §§ 1535-6. Execution and acknowledgment of deeds.—-O’ Neal v. 

Robinson........ eee Te Cy eee (ees Csdpreeacadee as 
9. § 1552. Acknowledgment of deed by wife.—O' Neal v. Robinson. .. 
10. § 1609. Power of sale to executor. —A nderson’s Adm’r v. MeGowan 
IL. § 2061. Exempt property.—Thornton v. Thornton....... 0.0006 ‘ 
12. § 2077. Liability of administrator for notes taken on sales.—Sear- 


BN Se padKdsdendecuaesene SAT TEL Tere ee Ee 
13. § 2079. Power of executor or administrator to sell lands.— Mosely 
EMER iiccsa moms obs sae /s'dx ok das sera aie Soe Soe oes rea ere 
14. § 2246. Appeals in probate cases.— Caulfield v. Brown.......... 
15. § 2351. Alimony to wife.—Smith v. Smith..... Pees cowie ha uien 
16. §§ 2380-81. Dower of wife with separate estate.—Dillingslea v. 
AORN osin 5 kanes es wine es | Aa Ree eterno me sites cine eraeis)s(s.o 
17. §§ 2370-83. Wife’s statutory separate estate.—Carter v. Wann... 
Peet, OP eeeNOO ON OMURMI oo che ce caskieedasukstecss <overe’s 
CE Re). a SeCLE CS ETE Te eee 
OF Weal 0: BOUIN «65. 0:5'5. 6's sss sain’ Ae ee pais iat 
EAN Ws MOI 206 coe Sse ae sie Wik serves sinine ieee pekeriets 
18. § 2660. When causes stand for trial.— Ware v. Willis........... . 


Also, Bethune v. Hale... .c..esccvs BeBe mhwierechek hema suwews : 
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19. § 2682. Writing sued on purporting to be signed by defendant. 


NW. MN ccd was sin hos upelarwaietachewkiadiedaccaus 448 
20. § 2686. Composition of debt.— Motley v. Motley... 20. ....0ccee0s 55d 
21. § 2717. Affidavit for deposition. —Bogia v. Darden. ........0.06- 269 
22. 9 2756. Charges to jury.—NWnight v. Clements... 0.200. ccceeceee 89 

Also, Milner and Wife v. Wileon........ccccccccccvcccccccvecs: -.. 480 

igen @ Ca. 0. Bent; Pagne § Cb. 505 ccsddiccvccdessesccvns 656 
23. § 2809. Amendment as to parties. —Bachus v. Mickle............ 445 
24. 9 2811. Amendments on error or appeal.—Relfe v. Valentine & Co. 286 
25. § 2814. Rehearing at law.— The State v. Gardner.......cccceeee 46 
Mane, Pye e. The MMe 6. vos ccdesaieasiscvecs til aases nee eas 52 
PE Be OAR is i Se bUSE Cae d aNd ares a ialalaletetetpleleiey afataiers 519 
26. 99 2850-4. Property exempt from execution.—Ray v. Adams... 168 
ees, GE Wc THONG oo i.s os nk hia Peer vavnswaueisaes 126 
ES SN 5 5 SNR LOIRE Cad SS ddr eee Bes 454 
OT SANE OS CTNGR 6 605.65 citinns erase Sekegehens 580 
27. § 3120. Partition by probate court.—(Guilford v. Madden........ 290 
28. § 3299. Forcible entry and detainer.—Ladd v. Dubroca.......... 421 
29. § 3300. Unlawful detainer.— Milner v. Wilson... 0.0... cee eee 478 
30. § 3485. Appeals from probate decree.—Cawlfield v. Brown...... 552 
31. § 3507. Parties to appeals.— Morrow v. Taggart......ccceeceeees 293 
32. § 3619. Selling liquor to minor.— Bryan v. The State............ 86 
33. §) 8653-7. Verdict on indictment for murder.—Murphy § Ash- 
EE ANS I, Cai 1 en a a ae OPP ae rear em eae ee 33 


34. § 3715. Obtaining signature by false pretenses.—Langford v. The 
26 
35. § 3757. Fines in criminal prosecutions.— Melton v. The State.... 56 
36. § 4171. Right of accused to copy of indictment.—Lacy v. The 


MND oh ereraie tte ave eieis, oi sore soled cle! We. 6/4 WiahalelS siel e/a ors alles) are sare dlstaee miele 80 

BING? DrIsill U- TRO BUN. cs cc eida ve sense ves esiéieeeieiere eae brates 15 
37. § 4184. Challenge of jurors.—Lyman rv. The State............6. 72 
38. § 4206. Change of venue.—- Murphy § Ashford v. The State,...... 32 
S08; Saco: Bail. — Dover wv: The States sos dc caiecncscsedic een Bila 244 
40. § 4264. Habeas corpus.—Ex parle Ray § Defoe.......ceceeceeees 15 
41. § 4420. Amendment of appeals.— Harper v. Bibb... cece cece eee 670 


CONFLICT OF LAWS. 


1. Descent and distribution of property.--In case of intestacy, the lex 
rei citw governs the descent of real property, and the lex domicilie 
the distribution of personal property.—-Lingen v. Lingen.........- 410 
Same.—It is by these laws we ascertain the persons who can take, 
whether the question respects legitimacy, or primogeniture, or the 
right of representation, or proximity of blood, or next of kin.—Jb. 410 


~ 


: 


The descent and heirship of real estate are exclusively gov- 


co 


. Same. 
erned by the law of the country within which it is actually situate. 
No one can take except those who are recognized as legitimate 
heirs by the laws of that country ; and they take in the proportion 
and the order which those laws prescribe.—IJb.........0e eee eee 

4. Leyitimation in foreign country ; force and effect of, in Alabama.—A 
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CONFLICT OF LAWS. 
child born out of lawful wedlock, whose parents were never mar- 
ried, and legitimated by the laws of a foreign country, is not 
thereby rendered capable of inheriting real estate in Alabama. 
Sections 2404 and 2405 of the Revised Code point out the only way 
by which the father of a bastard can legitimate it and make it ca- 
pable of inheriting his property in this State.—Jb............+-. 


CONSTITUTIONAL LAW. 


1. Constitution of 1865; force and validity of.—The constitution 
adopted by the convention of 1865 was never recognized by the 
general government, or ordained and established by the people, in 
any legitimate way, as the fundamental law of the State. The 
constitution in force before the ordinance of secession continued 
of force after the overthrow of the insurgent government, until 
changed or abrogated in some lawful mode ; consequently, section 
38 of Article LV of the constitution of 1865, can have no restrictive 
effect upon the powers of the legislative department of the State 
during the provisional government thereof.—Seruggs and Wife v. 
CE 5 G56. ened Gere Stes onnecokemedshveces 
Also, President and Commissioners of Revenue v. The State......... 

2. Act of November 24, 1266, enlarging boundaries of Huntsville. —The 
act of the general assembly of the 24th of November, 1866, enlarg- 
ing the boundaries of the city of Huntsville, not being amenable 
to section 38 of Article IV of the constitution of 1865, is not un- 
constitutional ; anda bill filed to enjoin the collection of taxes on 
property thus brought within the limits of Huntsville, the equity 
of which was based on the unconstitutionality of said act, was 
properly dismissed.— Scruggs and Wife v. Mayor of Huntsville.... 

3. Charter of Mobile.—The charter incorporating the city of Mobile 
creates a public municipal corporation, which may be altered and 
controlled by the legislative department and by the constitution ot 
the State. Any of its provisions in conflict with the constitution 
of the State, which went into force after the passage of the char- 
ter, are void, and can not be enforced.—Muayor, §c., of Mobile v. 
PORES, 2 :s:c02 wie eee Sees Pe ee ERE CEE Pee ee 
Also, Same v. Royal Sircet Railroad Oo.........ccccccccccccesece 

4, Same; section 58.—Section 5s of the charter of Mobile, (Acts 1866, ) 
which seeks to give authority to the city government to improve 
its streets in the manner therein indicated, is in conflict with the 
present constitution, and is, therefore, void. —J/b............ 310, 

5. Act for relief of laborers and employees, approved October 1U, 1862. 
The act approved October 10, 1868, for the relief of laborers and 
employees, is not unconstitutional on the ground of containing 
more than one subject.— Farley, Smithy 6 C0: 0. DOW eo. 6.050.050 

6. Act changing the line between Russell and Barbour counties.— The act 
‘*to change the line between the counties of Russell and Barbour,” 
approved December 31, 186%, is not unconstitutional. The consti- 
tution does not forbid the incorporation into a law of everything 


needful to the proper operation of the one subject to which it is 
limited.—£x parte Upshaw..... SERS EG Wale w Els sis wicisie tes aerate ae 
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7. Retroactive exemption law.—Section 2884 of the Revised Code, which 
exempts one thousand two hundred dollars worth of real estate, and 
one thousand dollars worth of personal property, from levy and 
sale under legal process, applies to contracts previously entered 
into, and is not, on that account, unconstitutional. —Sneider v. Hei- 
WEEN ies ini SP Savas Se rsiaiota Sree s eres eyes A Wate aietoee siete 

8. Inferior court, what is ; ¢Agidiion may create.— A city court, in this 
State, is an inferior court, and such a court may be established by 
the general assembly. — Perkins v. Corbin. ......... 0. eee ee eineiere 

9. Same; legislature may abolish.—An inferior court established by 
the general assembly may be abolished by the authority that cre- 
ates it. And, as such an inferior court, the city court of Selma, 
which was created by leyislative enactment in 1864, may be legally 
abolished by the repeal of the law creating it.—Jb............... 

10. Same ; office of judge, abolished with court.—The abolition of an in- 
ferior court, created by enactment of the general assembly, abo)- 
ishes the office of judge of such court. After the abolition of such 
court and the office of judge thereof, the salary attached to the office 
of judge ceases, and the person who held the office of judge is not 
entitled to the salary attached thereto after the date of the abolition 
of the court and the office of judge thereof,—Jb ... ......... 22. 

11. Salaries of judges of inferior courts created by the general assembly ; 
not protected by section 10, article 6, of the constitution. —The salaries 
of judges of the inferior courts of this State, which have been estab- 
lished by legislative enactment, are not protected by the 10th sec- 
tion of article 6 of the State constitution.—Jb.............. 22-08 

12. Right to copy of indictment in criminal case.—It is the constitu- 
tional “right” of the defendant ‘in every criminal prosecution,” 
by indictment, in this State, to demand the nature and cause of 
the accusation against him, and to have a copy thereof, before he 
can be compelled by the court to be put upon his trial. —Driskill 

UME D a ie latest kasi 6 Spates ssa pidinieaieie wales soroutot 

me Same; wairer of.—In felonies not ¢ cepted: the ceamaiiiatioediad right 
of the accused to have a copy of the indictment may be waived ; 
and in the absence of statutory provisions regulating the same, 
will be held to be waived, if not made at the proper time.—IJb.... 
14, Same.—'The constitutional right of the accused to have a copy 
of the indictment, when demanded, in such eases, will not be held 
to be waived or prejudiced, because in the demand the accused 
also demanded a copy of the renire, to which he was not entitled. 
Er Meet SBIGie al ewig an Sen tatiana sinachs ioe Wel ale aluieeeen oars 

15. Same.—The waiver — a prisoner's right to be faisiiakes dd withe 
copy of the indictment charging him with a capital offense, appa- 
rent on the record, precludes him from making the objection on 
appeal.— Miller v. The State. isis sl sievesbia'aiwe Seloleiars sete emetearat 

16. General asse ale ; right of, to construe the constitution ; when only 
legislative construction will be condemned.—The general assembly 
has the same right to construe the constitution of the State that 
the courts have ; and where the question is one in which a liberal 
construction may be made, the legislative construction will not be 
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condemned, unless it very clearly appears that it is wrong.—Lz 
Parte Selma § Gulf R. R. Co...--. Sees Genes Poeeeeseeseewenls 
17. Same; what has power to authorize counties to do.—The legislature 
of this State, under the present constitution, has power to anthor- 
ize a county, as a body corporate, to subscribe for stock in a rail- 
road company, if the people choose to do so, by a popular vote to 
that effect. (Per Perens, J. Prcx, C. J., concurring ; Sarroun, 

J., dissenting.)...---- Beeeeeckcnweeeeeee SSO er. 

18. Same; what county may be required to perform.—For the payment 
for stock so subscribed, the county, as a corporation, may be author- 
ized and required to issue bonds of the county and deliver them to 
the railroad company, in which the stock is so subseribed for, in 
the manner prescribed by law. (Per Perens, J. Pecx, C. J., con- 

DEIN MO vicnsl esis e ssseeesdencese Sukeecewy ne eees eeeees Ek 

19. Act of December 31, 1868, authorizing counties, §¢., to subscribe to 
capital stock of railroad companies, §c.; what parts of are void.—The 
provisos to the seventeenth section of the act entitled ‘‘an act to 
authorize the several counties, towns and cities of the State of Ala- 
bama to subscribe to the capital stock of such railroads, through- 
out the State, as they may consider most conducive to their res- 
pective interests,” approved December 31, 1868, are null and void. 

(Per Peck, C. J., and Sarroip, J.) Perrers, J., held thatan act of 

the general assembly, on the subject of ‘* works of internal improve- 

ments” in this State, may include the building of railroads, and 
the improvement of navigable streams, in this State; and it is not 
void because the title says nothing about the improvement of riv- 
ers, but mentions railroads only ; and that such a title is not such 

a departure from the subject of the law as renders the act obnox- 

ious to article 4, section 2, of the constitution of Alabama.—Jb... 

SaFroipD, J., dissenting, held— 

1. The ‘‘act to authorize the several counties, towns and cities of 
the State to subscribe to the capital stock of railroad companies,” 
&e., passed December 31, 1508, violates the State constitution : 
First, In section 33, article 4, by allowing integral parts of the 
State government to engage in works of internal improvement ; 
Second, In section 36, article 4, by empowering municipal corpo- 
rations to levy taxes on real and personal property to a greater 
extent than two per centum of the assessed value of such prop- 
erty; Third, In section 2, article 9, by delegating power to levy 
taxes to private corporations, 

2. A county is not a municipal corporation, within the meaning of 
section 36, article 4, of the constitution ; and has never been re- 
garded in this State as other than a local division, for the better 
administration of the State yovernment. 

3. It is impossible for the State, by an exercise of its sovereignty, 
to create a body politic less than the State, which has no capacity 
in itself, inherent or otherwise, and confer upon it a higher de- 


gree of sovereignty than the State itself can exercise through tis 
officers or agents. 
4. If the State, as a sovereign power, can authorize its subdivis- 
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ions to engage in works of internal improvement, when prohib- 
ited itself from so doing, they can only receive the power as pri- 
vate corporations. 

20. Act “to provide for improvement of the river, bay and harbor of 
Mobile,” approved February 16, 1867; not violative of section 25, ar- 
ticle 1, nor of section 2, article LX, of the constitution—The act of 
the legislature ‘‘to provide for the improvement of the river, bay 
and harbor of Mobile,” approved February 16, 1867, does not vio- 
late section 25 of Article I of the constitution, respecting the 
taking of private property for public use, &c.; nor section 2, ar- 
ticle IX, forbidding the delegation of the power to levy taxes to 
individuals or private corporations.—-President and Commissioners 


of Revenue v. The State......0....000- Siva Tea ais Sie eecta setae erator 399 


21. Tuskaloosa Scientific and Art Association.—The Tuskaloosa Scien- 
tific and Art Association is a private corporation, and at the time 
of its passage the State had the power to grant to such corporation 
license to set up and carry on a lottery, or device in the nature of 
a lottery, in this State, and such license makes the business of 
such corporation lawful. When a license is so granted to a private 
corporation, the power to repeal it or impair it is gone, unless the 
power of repeal or control is contained in the act of incorpora- 
tion, or is, at the time of the passage of the act of incorporation, 
contained in the constitution of the State ; which was not the case 
when said Association was incorporated.— Broadbent v. Tuskaloosa 


CONTINUANCE. 
See BankKruprcy, |. 
CONTRACTS. 


1. What sufficient consideration to support promise. -—In respect to the 
trouble, loss, or obligation taken upon himself, by a promisee, at 
the instance and request of the promisor, it is immaterial that the 
detriment or charge thus assumed is, in fact, of the most trifling 
description ; provided it be not utterly worthless, in fact and in 
law, it will be a sufficient consideration io support a promise. 


70 


SOtENTHiC GNA ATE ASZ0CIATION .........cccececccccecceseveeseessveese 17 


DEES VARY cision 466 oes sig beens Se eee date wices 134 


2. Same.--If a contract be deliberately made without fraud, and with 
a full knowledge of all the circumstances, the least consideration 
will be sufficient to support it ; but the assumption of a supposed 
liability, which, in truth, has no foundation, is not a sufficient con- 
sideration for a valid promise—a promise upon which an action 
can be maintained.—/b ............ CORIO Cree See sais! 

3. Vbligation to pay a sum of money in coin, or chattels ata certain 
price, at option of promissor ; when becomes absolule promise to pay 
coin.—An obligation in writing to pay a specified sum of money, 
on a day certain, in coin, or cotton at twenty cents per pound, at 

the option of the promissor, becomes absolute to pay coin, unless a 

tender of the cotton is made when due.—Russell v. McCormick.... 5 
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4. Same; when at option of promissee, what does not require.—A like 
obligation, when at the option of the creditor, does not require of 
him an election and notice to maker, in order to maintain his action 
to recover the coin.—Ib........cccesccececceses Bist siss ela amasis 587 

5. New contract not renewal.—When a controversy arises about a debt 
contracted before the 25th day of July, 1865, and the same is sub- 
mitted to arbitration, and the arbitrators by their award require 
the debtor to give the creditor a bill of exchange, accepted by a 
third person, and this is accordingly done in pursuance of the 
award, such bill is not a renewal of the old debt; that is extin- 
guished by the award.—-Ware v. Willis..........0.cceceeeee sees 120 


CORPORATIONS. 


1. Counties.—By statute in this State, counties are made bodies cor- 
porate, and as such may sue and be sued in any court of record. 
POPU IIEN I AOUMMEN US MSATUEP «5.5 dian 'noeis aiein-e Sueis 300d soo ovis aes 237 

2. Same; how may contract.—In all matters that necessarily appertain 
to a county, it may, by its officers and properly authorized agents, 
make contracts in the same manner as individuals and other cor- 
porations. Being an artificial person, it can contract in no other 
ee SO ae FERe eek cio eS exo bakes ee eee . 237 

3. Same ; rene follow mode prescribed by law in contr ilies —-If the 
mode and manner of contracting, or the officers and agents by and 
with whom contracts are to be made, be prescribed, the mode pre- 
Serived soviet be puraned.—J6. 2.0.0... neces ccccscnccences 237 

4. Same; may eontract by parol, and become liable on implied contract. 

Corporations may contract by parol, and an action of assumpsit 

may be maintained against them on such contract, even if the 

promise is by implication merely ; as, if a contract be made for 
work and labor and services to be performed, at their request, 
although no stipulation be made as to value of the services, or the 
sum to be paid for them ; and in such a case the common count is 

sufficient.—Jb...... 0.22.06. ieee thease BRO ae ais 237 

Mobile.—-The charter incorporating the city of Mobile creates a 

public municipal corporation, which may be altered and controlled 

by the legislative department and by the constitution of the State. 

Any of its provisions in conflict with the constitution of the State, 

which went into force after the passage of the charter, are void, 

and can not be enforced.— Mayor, &c., of Mobile v. Dargan......- 310 

Also, Same v. Royal Street Railroad Co.........+. peeGraat ca paleten Sear 

6. Same.—Section 58 of the charter of Mobile, (Acts 1866,) which 
seeks to give authority to the city government to improve its sireets 
in the manner therein indicated, is in conflict with the present 
constitution, and is, therefore, void.—Jb.... ....... ewe ew BLO). eee 

7. Huntsville.—The act of the general assembly of the 24th of No- 
vember, 1866, enlarging the boundaries of the city of Huntsville, 
not being amenable to section 38 of Article IV of the constitution 
of 1865, is not unconstitutional; and a bill filed to enjoin the col- 
lection of taxes on property thus brought within the limits of 
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Huntsville, the equity of which was based on the unconstitution- 
ality of said act, was properly dismissed.—Scruggs and Wife v. 
Mayor of Huntsville............ aes 5 adataengtecanassiavs tees malities octets 
8. Railroads ; liability for injuries Pa stock. —The liabilities of rail- 
road companies, in Alabama, for the killing or injury of stock 
by their cars or locomotives, are governed by the statute upon 
‘‘Railroads,” found in the Revised Code.—(Rev. Code, §§ 1399- 
1416, both inclusive.) This statute is to be taken and construed 
as one law.— Nashville § Decatur Railroad Co. v. Comans...... ae 
9. Same.—Under this law, a railroad company, in order to exonerate 
itself from such liabilities as are imposed by the statute, must 
show that the injury complained of did not result from a failure on 
the part of its servants to comply with the requirements of sec- 
tion 1399 of the Revised Code, or from any negligence on the part 
of the company or its agents.—Jb............. eee e eee ee eee Soe 
10. Same.—If the company, or its agents, are not guilty of any negli- 
gence, and comply with the requirements of section 1399 of the 
Revised Code, then the company will not be liable for stock killed 
or injured by its trains or locomotives while engaged in its legiti- 
mate business.—Jb.......... i | patereomeaee Salelstaicmucraasioeres 
11. Same ; when not in condition to make pooner fer onl eub- 
scription.—A railroad company, incorporated under the act enti- 
tled ‘‘an act to provide for the creation and regulation of railroad 
companies in the State of Alabama,” approved December 29, 1868, 
(Pamph. Acts, p. 462,) is not in a condition to make a proposition 
for county subscriptions to the capital stock of said company, 
until ten per cent. of its capital stock has been subscribed, and a 
board of directors elected by the stockholders, and qualified, as pro- 
vided by the ninth section of said act.— Trammell v. Pennington. . 
12. Same; what proposition does not confer on commissioners court, 
any jurisdiction or authority to order election for subscription, sc. 
A proposition made by the original corporators named in the cer- 
tificate of incorporation of such company, and not by the president 
and directors of said company, elected and qualified as aforesaid, is 
not a proposition made in substantial compliance with the first sec- 
tion of the act entitled ‘‘an act to authorize the several counties 
and towns and cities of the State of Alabama to subscribe to the 
capital stock of such railroads throughout the State, as they may 
consider most conducive’ to their respective interests,” approved 
December 31, 1868, (Pamph. Acts, p.514.) And such a proposition, 
80 made, does not confer on the commissioners court of a county 
any jurisdiction or authority to order an election for such proposi- 
tion to the qualified electors of said county, for their acceptance 
OO is iki hin dn acca cdisesns caves’ sila ig ietaleterausielefaleinlare 
13. Same ; what orders are void.—An order made on wail a proposi- 
tion is void, and an election held under such an order is invalid, 
and gives to the commissioners court no authority to make, in be- 
half of said county, a subscription to the capital stock of the rail- 
road company by whom such proposition is made, nor to issue and 
deliver to such railroad company, in payment of such subscription, 
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the ‘‘ bonds of the county,” as provided by the sixth section of said 
BOL Or MeCEMbEr Gl, VOGB HALO. <6 siccccccccceccve cess. sbeedessles 


14. Original corporators of railread company; proposition by, to com- 


missioners court, for subscription, &c.; not in substantial compliance 
with provisions of act of December 31, 1868, and therefore not legal- 
ized by the act of March 1, 1871.—A proposition made by the origi- 
nal corporators of a railroad company, and not by the president 
and directors, and an order made by the judge of probate and two 
of the commissioners, Xc., as aforesaid, and an election held under 
such an order, are not ‘‘acts and things done and performed in 


substantial compliance” with the {provisions of the said act of 


Dec. 31, 1860 ; and, therefore, are not legalized, ratified and con- 
firmed by the act entitled ‘‘an act to legalize, ritify and confirm 
all acts and things, of every kind, heretofore done and performed 
in this State, in substantial compliance with an aet of the general 
assembly of Alabama, entitled ‘an act to authorize the several 
counties and towns and cities of the State of Alabama to subscribe 
to the capital stock of such railroads, throughout the State, as they 
may consider conducive to their respective interests,”’ approved 
March 1, 1870.—Pamph. Acts 1869-70, p. 2-6. The said act of 
March 1, 1870, as it only legalizes, ratifies and confirms ‘‘acts and 
things” done and performed in substantial compliance with the 
said act of December 31, 1868, is not unconstitutional and void.— 1h. 


15. Street railroads ; how only can be compelled lo contribute to improve- 


ment of street, under act authorizing construction of.—A street rail- 
road company in Mobile can not be compelled to pay any sum as 
a contribution or assessment to defray the expenses of paving the 
streets on which its road is built, under the second section of the 
act authorizing the construction of street railroads, (Acts 1°59 -60, 
pp. 261, 262, ) unless said company has incurred fines to the amount 
of such assessment under such act.—Mayor and Aldermen of Mo- 
DELO We RCONE TIP OCE MEET OU OO) ©. 65.55.05 a0is 6010100 010 00 dele eieare'ees 


16. Tuskaloosu Scientifie and Art Association._-The Tuskaloosa Scien- 


tific and Art Association is a private corporation, and at the time 
of its passage the State had the power to grant to such corporation 
license to set up and carry on a lottery, or device in the nature of 
a lottery, in this State, and such license makes the business ot 
such corporation lawful. When a license isso granted to a private 
corporation, the power to repeal it or impair it is gone, unless the 
power of repeal or control is contained in the act of incorpora- 
tion, or is, at the time of the passage of the act of incorporation, 
contained in the constitution of the State ; which was not the case 
when said Association was incorporated.—- Broadbent v. Tuskaloosa 
Scientific and Art Association........ SO OAS eee . 


17, Same.—Said association is authorized to cariy on a business in 


the nature of a lottery, under their charter, and if it does not go 
beyond the powers granted them by the act of incorporation, such 
lottery is lawful, notwithstanding the law against setting up and 
carrying on lotteries in this State.—Ib. ..... .cc00cc0ssccccccsece 


18. Same.—Said Association may employ an agent to aid it in carry- 
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ing on its business under said act of incorporation, and is bound 

to pay such agent for his services in its behalf, and to repay to him 

money he may have expended at its request, notwithstanding the 

business in which the Association is engaged is a lottery business, 

so long as the Association, in carrying on said business, keeps 

within the limits of its corporate privileges,—Jb........... (vice 
19. Same.—Snid Association is not authorized by its charter to dis- 

tribute awards or prizes of money by lot. (Prrers, J., dissenting.) 

Marks v. The State....... Sed REM WNEH RENE Od Uden eRe aeeeeae: ae 
20, Same.—If the provision in said charter for the payment of money 

in lieu of the article drawn, when not worth the value annexed in 

the published list, is used as a subterfuge for distributing money, 

the parties concerned are guilty of setting up and carrying on a 

lottery without the legislative authority of the State. (PETERs, J., 


GST Oia se pioa cd's oo'viee eases some Persie wate 


COSTS. 


1. Liability of county for.—In an action on a forfeited undertaking of 
bail, the county is the beneficiary, and, as such, is liable for the 
costs, on failure of the action, like any other unsuccessful party. 
wigan ge if lal | Sa ee me IC ee era 


COUNTY. 


1. Js corporation, and liable to action.-Counties are corporate bodies 

in this State, and, as such, may sue and be sued in any court of 

record.— Montgomery County v. Barber .....ascccccccccccccccscee BOF 

Also, Covington County v. Ninney........ eee eee ee wae ewes Aisieiscie OO 
2. Contracts by.—In all matters that necessarily appertain to a coun- 

ty, it may, by its officers and properly authorized agents, make 

contracts in the same manner as individuals and other corporations. 

Being an artificial person, it can contract in no other way.—Jb... 237 
3. Same; must follow mode prescribed by law in contracting.--It the 

mode and manner of contracting, or the officers or agents by and 

with whom contracts are to be made, be prescribed, the mode pre- 
seribed must be pursued.—Jb........ digrévole sels aivlomielsieinp eiieisieGileas eee 
4. Same; may contract bg parol, and become liable on implied contract. 

Corporations may contract by parol, and an action of assumpsit 

may be maintained against them on such contract, even if the prom- 

ise is by implication merely ; as, if a contract be made for work and 

labor and services to be performed, at their request, although no 

stipulation be made as to value of the services, or the sum to be 
paid for them ; ahd in such a case the common count is sufficient. 

POS sess pues ae elastase setsies vine ore distale Ala vare ses nr err e .) 
--There is no general law of this 
State requiring counties of the State to keep the public roads, or 
bridges on the public roads, in safe repair, and this is not a duty 
incident to the authority granted in the charter of their corpora- 
tion.~-Covinglon County v. Kinney. ......0.-cecceccecsccccececes 176 
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6. Liability for injuries caused by fall of bridge.--The county is only 
liable for injuries occurring from an unsafe bridge, when it is a 
bridge erected by contract with the county commissioners before 
the adoption of the Code, or a toll bridge erected since, under the 
provisions of the Code. A bridge erected by the citizens on a pub- 
lic road, and not under contract with the commissioners court, is 
not such a bridge as the county is bound to keep in repair under 
the Code.—Rev. Code, § 1396.-—-/b..... eee eee Gniveels asec 

7. Liability for costs.—In an action on «a forfeited undertaking of bail, 
the county is the beneficiary, and, as such, is liable for the costs, 
on failure of the action, like any other unsuccessful party.--Dover 
CE reads censwhan cwbede ews Hse s ke dks caenns 

8. Boundary line between Russell and Barbour.- The act ‘‘to change 
the line between the counties of Russell and Barbour,” approved 
December 31, 1868, is not unconstitutional. The constitution does 
not forbid the incorporation into a law of everything needful to the 
proper operation of the one subject to which it is limited. — Ex parte 
WORRUMD cee ei eenGa eS Ge kissed Saeisawak ives cies sas exe.eeeseasscer'e 

9. Subscription to railroads.—The legislature of this State, under the 
present constitution, has power to authorize a county, as a body 
corporate, to subscribe for stock in a railroad company, if the peo- 
ple choose to do so, by a popular vote to that effect. (Per PETEns, 
J. Pecks, C.J., concurring; Sarroun, J., dissenting.).—Ex Parte 
EE UR gis. dntiand cbebeed besos ene NED ecenes aces 

10. Same; what county may be required to perform. —For the payment 
for stock so subscribed, the county, as a corporation, may be author- 
ized and required to issue bonds of the county and deliver them to 
the railroad company, ih which the stock is so subscribed for, in 
the manner prescribed by law. (Per Peters, J. Peck, C. J., con- 
PO FEM) EO vin Sin sors 2:0 vin saseniceeee Sabet eesieccex sae echinees 


COURT, CIRCUIT. 


1. What can not decide on motion of sheriff for instructions. —The cir- 
cuit court, upon a motion of the sheriff, asking such instructions, 
can not decide whether property claimed by a defendant in execu- 
tion to be exempt from levy and sale, is so exempt or not.—Sneider 
v. Heidelberger..... Siecle wee's ods KRESS NOE Od OE Ee 


COURT, CITY (OF SELMA). 


1, Is inferior court under constitution.—The city court of Selma is an 
inferior court within the meaning of the constitution, and might be 
created by legislative enactment.— Perkins v. Corbin............+. 

2. Abolition of.—Such a court may be legally abolished by the repeal 
of the law which created it ; and the abolition of the court carries 
with it the office of judge.—Ibd.........cc. cece ccccce. sees 

3. Salary of judge.—After the abolition of such court and the office of 
judge thereof, the salary attached to the oftice of judge ceases, and 
the person who held the office of judge is not entitled to the salary 
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attached thereto after the date of the abolition of the court and the 
office of judge thereof.—/b.... .......... gs Sucre SSteldieomrsowaneyrs 103 


COURT, COMMISSIONERS. 


1. 


Record must show jurisdiction.—The commissioners court is a court 
of special and limited jurisdiction, and, as a general rule, nothing 
will be presumed in favor of the jurisdiction of such a court ; but 
everything necessary to sustain it must show affirmatively on the 
face of the record ; therefore, where the judge of probate and two 
of the commissioners of a county meet together at the court house, 
without the notice required by section 830 of the Revised Code, and 
call such meeting together a special term of the commissioners court, 
and make an order to submit a proposition of a railroad company 
for a subscription, by said county, to the capital stock of said com- 
pany, to the qualified electors of said county, for their acceptance 
or rejection ; such an order is made without jurisdiction, is coram 
non judice, and void, and ar election under such an order is invalid, 
and conters on the commissioners court no authority to subscribe 
to the capital stock of said company, or to issue the bonds of the 
county in payment of stock so subscribed. — Trammell v. Pennington 673 


COURT, PROBATE. 


» 


. Jurisdiction, on petition for sale of property for partition, —On an ap- 


plication to sell lands for partition between joint owners or ten- 
ants#in common, the probate court has not jurisdiction to deter- 
mine complicated questions of law or fact respecting the title ; but 
it may receive the ordinary evidence of title afforded by deeds of 
undisputed validity, when the applicant's title is simply denied. 
CTT EOS LOGI 5a) 55 aoc iarolela la pias o acgiess daicals Baia), eluates .. 290 
Jurisdiction to order sale of decedent's real property; whi bial 
The jurisdiction of the probate court to order the sale of a dece- 
dent’s real estate attaches on the filing of a petition alleging a stat- 
utory ground of sale, and when acquired, the order of sale is not 
WORN — PUG Ac EM ELB EDU, 0:5)6 1s 'n\5/5%eraies Sata wide: dievalasd arereisiavatersle ersis sys wieiwiateis 496 
Same.— Where there is a will, there are but two grounds upon 
which a court of probate can order a sale.of the lands of the testa- 
tor for the payment of debts: ‘*1. When the will gives no power 
to sell the same for that purpose, and the personal estate is insuf- 
cient therefor”; “2. When a sale of the lands is more beneficial 
than a sale of slaves, and is not in conflict with the provisions of the 


will.”—Rev. Code, § 2079.— Mosely v. Tuthill...... 0.0... ..ce eee 622 
Orders and decrees during rebellion.—Such orders and decrees of 


said so-called courts of probate are to be treated as the orders and 
decrees of toreign courts ; and they may be impeached for fraud, 
want of jurisdiction, or an illegal exercise of the jurisdiction which 
they have usurped. (Quere—Is there any appeal to this court from 
the judgment and decrees of said so-called courts of probate, ren- 
dered during the late rebellion?—Jb........... epavavelWiotecotelaletornerets - 622 
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ARSON, 


1. Sufficiency of indictment.—An indictment for arson containing four 
counts, each of which charges the offense in the first degree, but 
alleges a ditterent house and different ownership, is not liable to 
demurrer for misjoinder of counts ; and is suflicient as a whole if 
in the form prescribed by the Revised Code.— Miller v. The State.. 


ASSAULT WITH INTENT TO MURDER. 


2. Charge to jury, as to constituents of offense. —On a trial for assault 
with intent to murder, the evidence tending to show that the ac- 
cused presented a loaded gun and attempted three times to fire it, 
but there was no cap on it, a charge that the absence of the cap 
would not avail the defendant if he supposed it was on the gun, 
but that the jury must be satisfied beyond a reasonable doubt that 
he did not know there was no cap on it, is correct.— Mullen rv. The 


3. Same.—In assault with intent to morder, and the like, the true 
doctrine is that, assuming the necessary intent to exist, the act 
must have some adaptation also to accomplish the particular thing 
intended; but the adaptation need only be apparent, not per- 
fect.—Ib.......... Renee eer ee eee he sails tinue as isianGe s teis ts 3516 


Bar.—See that Title. 
CHANGE OF VENUE.-—-See that Title. 
CIRCUMSTANTIAL EVIDENCE. 


4, Sufficiency of, to justify conviction.—In criminal prosecutions, cir- 
cumstantial evidence, to justify conviction, should be such as to 
exclude a rational probability of innocence, and not every er 
sis or supposition. —Chisolm v. The Stale... 2.0.02 cece eee bite 

5. Same.—A conviction ought not to be had on cireumotentil evi- 
dence alone, when direct and positive proof is attainable ; and for 
this reason, in prosecutions for larceny, the violation of the imme- 
diate possession of the property, without the consent of the owner 
thereof, ought to be proved by his testimony, if practicable.—/b.. 


FausE PRETENSES. 


6. Sufficiency of indictment for obtaining signature by.—An indictment 
under section 3715 of the Revised Code, for obtaining signature to 
written instrument by false pretenses, which merely describes such 
instrument by name, is bad on demurrer. The instrument should 
be set out according to its substance or tenor, so as to enable the 
court to pronounce on inspection whether it could be the basis of 
the offense charged, or not.—Langford v. The State. .........0.065 


Haseas Corpus.—See that Title. 


INDICTMENT. 


7. Right of accused to have copy of.—It is the constitutional “right” 
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CRIMINAL LAW--ContInvep. 
InpictMENT— Continued. 


of the defendant ‘in every criminal prosecution,” by indictment, 
in this State, to demand the nature and cause of the accusation 
against him, and to have a copy thereof, before he can be com- 
pelied by the court to be put upon his trial. — Driskill v. The State. 
8. Waiver of right.—In felonies not capital, the constitutional right 
of the accused to have a copy of the indictment may be waived ; 
and in the absence of statutory provisions regulating the same, 
will be held to be waived, if not made at the proper time.—Jb.... 
9. Same.—The constitutional right of the accused to have a copy 
of the indictment, when demanded, in such cases, will not be held 
to be waived or prejudiced, because in the demand the accused 
also demanded a copy of the renire, to which he was not entitled. 
10. Same.—The waiver of a prisoner’s right to be furnished witb a 
copy of the indictment charging him with a capital offense, appa- 
rent on the record, precludes him from making the objection on 
appeal.— Miller v. The State..... Hesamenmeooes Renee Sacinelae eee 
M1. Indictment for statutory offense unknown to common law ; what 
must contain.—-Where a statute contains a new offense unknown to 
the common law, and describes its ingredients, an indictment 
under it must conform, substantially at least, to the description 
thus given.—Bryan v. The State.......... Biel siavbiSimetelsiaralio-aeianayn aj asetacs 
i2. Same; when defective. —An indictment in such a case, that pur- 
sues the form given in the appendix of the Revised Code, will not 
be sufficient if the form is materially defective in its description of 
the offense.—/b.......... piavejo-atelavaie si4 eine 6 eiasais lon Rinia sleleie wielerarawie.e 


Vide supa, 1, 6; infra, 21, 31. 
JURY. 


13. Juror, discharge of ; when error.--On the trial of a felony, it is 
error for the court, against the objection of the accused, to dis- 
charge a juror who had been regularly summoned and drawn, be- 
cause since such juror was summoned, and before he was drawn, 
he had been convicted of an assault, and at the time of the trial 
was confined in the county jail._— Boggs v. The State. 

14. Sane; right of accused in relation to.—When the name of such a 
juror is drawn in making up the jury, it is the right of the accused 
to have him put upon the jury or challenged by the State. The 
court can not, ex mero motu, discharge such juror.—Jb.........- 

15, Separation of ; what not sufficient to authorize discharge of defend- 
ant.—In such a ease, if, after the indictment is read to the jury, 
and the accused has pleaded not guilty, and after the evidence is 
closed, but before argument has commenced, the jury under the 
eharge of the court, but without consent expressed or objection 
raised—without anything being said about it by the accused or his 
counsel—are permitted to separate, such separation is not a cause 
for which the accused has a right to demand his discharge. Such 
separation, however, should be considered a very strong reason for 
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CRIMINAL LAW—Conrrinvep. 
Jury— Continued. 


granting a new trial, not only in capital, but in all felonies. — Wil- 
6 iis nso os vkd Se K ESE EDACRNOSOS daa sdanien es 
16. Venire ; accused not entitled to have copy of, except in capital felo- 
nies.—The accused has no ‘‘right,” either by the constitution or 
by statute, to have a copy of the renire, or list of jurors summoned 
for his trial, delivered to him, except he be charged with a capital 
eS Wr, CONOR in os oon nected ond seu seecewedacencs 
17. Exclusion of juror; when error.—It is error for the court, against 
the objection of the defendant, to exclude a juror from the jury, 
after he has been questioned on his oath by the court as to his wil- 
lingness to convict on circumstantial evidence, and after he had 
been accepted by the State and the defendant and placed upon the 
jury, but not sworn in chief, although the exclusion was based 
upon the fact that the juror had made different and contradictory 
statements, under joath, as to questions put to him by the court 
only a few minutes before, as to his qualifications.—Lyman v. The 


18. Same ; what only constitute cause for.—A juror can not be excluded 
from the jury for any cause of challenge, save for some of those 
enumerated in the Code, when the challenge is for cause.—Jb .. 

19. Section 4154 of Revised Code construed. —The 414th section of the 
Code is not intended to add to the number of reasons for challenge 
for cause, but to allow a jurcr to be excused who is physically un- 
able or unfit to sit on the jury until the trial isended.—Jb........ 


LARCENY. 


20. What may be subject of.--A box of matches, placed by the owner 
of a store on his counter for the use of his customers and the pub- 
lic, in lighting cigars and pipes, may be the subject of larceny. 
See REMMI is END MURIRED cc ios so cvs &\ nia wiv ow cis Gini wel a sie eiwieys wic eis we cies 

21. Sufficiency of indictment in description of property.—An indictment 
for the larceny of “ four hundred and fifty dollars in specie coin of 
the United States, the denomination and description of which is 
to the grand jury unknown,” sufficiently describes the property 
alleged to be stolen.—Chisolm v. The State.........0..020cceeeeee 


LOTTERIES. 


22. Not authorized by revenue law, nor by act of December 31, 1868. 
The act of December 31, 1368, to regulate lotteries, does not au- 
thorize any lottery ; nor does the revenue law which imposes a tax 
CO Te Oe Ls VE 2” a | ee 

23. Tuskaloosa Scientific and Art Association ; what chartcr of does not 
authorize.—-The Tuskaloosa Scientific and Art Association is not 
authorized by its charter to distribute awards or prizes of money by 
Be “CP ares, F., Bienen.) 1B. occ ess cccccccsccacscesecess 

24. Same.—If the provision in said charter for the payment of money 
in lieu of the article drawn, when not worth the value annexed in 
the published list, is used as a subterfuge for distributing money, 
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CRIMINAL LAW--ContTINvED. 
LottTrertes— Continued. 


the parties concerned are guilty of setting up and carrying on a 
lottery without the legislative authority of the State. (PrTERs, J., 


CUBSO RINNE) UL Oishi o sg io aie isis saw eivicelesaee aielereievbicrs nsoniste year 
25. Same.—To convict a party of being so concerned, it is not neces- 
sary to prove that he himself sold any lottery tickets.—Jb...... ee 


See ConsTITUTIONAL Law, 21. 
MoRgDER. 


26. Charge as to constituents of offense.—In a prosecution for murder, 
a charge to the jury that they * must infer malice” from the killing, 
when there is some evidence that the killing was accidental, is im- 
PIOperi—Hamplon ws: THE Stale... ia. ssins sivierselesisioc sisi ecalecss evielne 

27. Same.—The refusal of the court to charge, on the request of the 
defendant, that a criminal intent is necessary to be shown in order 
to justify a conviction for manslaughter, is error, if the charge is 
moved for in writing. There must be a criminal intent, or negli- 
gence so gross as to imply 16.—ID.... 2. cece ccc cce cece sc cece % 

28. Sufficiency of verdict —Under an indictment for murder, the jury 
must ascertain by their verdict the degree of murder in which the 
defendant is guilty ; the failure to do so is a reversible error.— Mur- 
POY ACO Os Ln O WS COIEE eo 00s 0105.5 cstn 010 seis: wlefele b.aielo siesemiom aie’ 


Rape. 


29. Complaint by female; for what purpose admissible —On the trial of 
an indictment for rape, the fact of immediate complaint made by the 
party alleged to be injured, is admissible evidence to corroborate 
her testimony ; but the particulars, when not a part of the res geste, 
are not evidence of the truth of her statement, and can not be asked 
in her examination in chief, or proved by other testimony.—Lacy 
i eka ha eo he Perks HTT ee eeeN ERROR EEAER ERS 

30. Evidence; what irrelevant.—On the trial of an indictment for an 
assault with intent to commit a rape, an offer to prove that the 
father, after having been told by the daughter of the assault hav- 
ing been committed on her, talked privately with the accused on 
the same day, and in the conversation no allusion was made to said 
assault, although it was proposed to prove, in connection with other 
evidence, that the day after the alleged assault, the father shot the 
accused in a difficulty about throwing stones by the accused at the 
father’s children, and not about the assault, there being no ques- 
tion of impeachment raised, and the purpose for which the evi- 
dence was offered not stated, such offered proof is irrelevant, and 
should be rejected for that reason.— Williams v. The State........ 


RETAILING Sprritvovus Liquors. 


31. Selling liquor to minor ; sufficiency of indictment.—The form in the 
appendix for an indictment under § 3618 of the Revised Code, is 
insuflicient and defective, in omitting the words master and legal, 
contained in said section, and used to denote and describe the per- 
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CRIMINAL LAW—Conrtrtnvep, 
RetTaAiLInGe Sprrrruous Liquors-—Continued. 


sons whose consent will ae the ‘oat, &e., of vinous or spir- 


VERDICT AND JUDGMENT, 


32. On conviction for murder.—Under an indictment for murder, the 
jury must ascertain by their verdict the degree of murder in which 
the defendant is guilty ; the failure to do so is a reversible error. 
Murphy & Ashford v. The State..... cea iolers aierevayeieis a sare area al eisai bv 

33. When does not authorize court to impose fine.—Where an indictable 
offense which may be punished, in addition to a tine, by imprison- 
ment or hard labor for the county, is tried in the circuit court, 
though on appeal from the county court, a verdict of guilty merely 
does not authorize the court to impose a fine.—-Melton v. The State 

34. Conviction for capital offense; when will be reversed. —A judgment 
of conviction for a capital offense will be reversed, when the record 
fails to show aflirmatively that a copy of the indictment and list of 
jurors summoned for the trial were served on the prisoner as re- 
quired by section 4171 of the Revised Code.—Lacy v. The State... 

35, Judyment entry in caseof felony ; what must show.—In cases of fel- 
ony, it is error not to ask the prisoner, before passing sentence, if 
he has anything to say why sentence should not be awarded against 
him ; and where it does not appear from the judgment entry that 
this was done, it is a reversible error.—Mullen v. The Stale. ..... x 


DAMAGES. 
See Detinug, 2. 

DEEDS. 

1. Execution and validity.—A deed is not fraudulent and void because 
it was not read over to a party making it before it was signed, if 
such party did not request it to be read, and signed it without any 
deceit being practiced upon him to procure its execution.—/J/aw- 
WOMIRE © AAULBOM 5 so 559: 5 305 52 ates pein e oe ears RT Ie iomiels 
2. Certainty.-—A van d for land is not void for uncert: wsinty because it 
fails to show in its recitals the county where the land is situate. 
Such a defect is a latent ambiguity, which may be cured by parol 
TOOT — EO yas Siaseisin wo vies s'sem eee Rew eas St Oe ee : 

3. Validity when conveys more land than was intended.—A deed for land 
is not void because its recitals show a conveyance of more land than 
was intended to be conveyed. It is good so far as it is correct. 
Utile per inutile non vitiatur.—Ib........ Syeeesten eae si Sane 

4. Signature of party unable to write; what must be done to make legal. 
When a party cannot write his own name, he must make his 
“mark ;” his name must be written near it, and ‘‘ witnessed by a 
person who writes his own name asa witness,” ia order to make the 
signature complete and legal.— O'Neal v. Robinson......-.....-.. 

5. Same; when conveyance of land by person unable to write is legally 
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DEEDS-——ContinveED. 


made.—A conveyance of lands, so made and attested by a second 
witness, or acknowledged, is a legal execution of the conveyance ; 
but when executed in any other manner, is not legally ‘‘ made.” 
ENS eR OOO CEC: RBar. Braiocsvi eerie ds bionstot ety et Noe ee 
6. Section 1552 of Revised Code controls section 2373.—Section 1552 of 
the Revised Code is not merely a registration act, but it controls 
section 2373 of the same Code ; therefore, a conveyance of the wife’s 
separate statutory estate, to which she writes her own signature, is 
suflicient without attesting witnesses, if acknowledged in a proper 
manner before a proper officer.—/b..... byatdisiavapeciorsl ad sii SoC CELeee 
7. Section 1536 of Revised Code docs not modify section 1 of same Code. 
Section 1536 of the Revised Code does not repeal or modify section 
1 of the same code, upon the requirements necessary to make a 
‘‘signature” cr ‘*subscription,” when the party making it cannot 


SOVAOME UND fava te Si aieSW GS sa teicorans boon Gav ne ocdie'b KOE obese a alssS aie area acarsleta wate 


- DEPOSITION. 


1, Affidavit for.—Quere, whether under section 2717 of the Revised 
Code, it is an indispensable requirement that the affidavit necessary 
to obtain the deposition of a witness, should state that the witness 


is material.—Bogia v. Darden............ piaiareitinistolsmiacinie eel sismnes 


DETINUE, 

1. Judgment.—In detinue, there is no option of delfvering up the prop- 
erty or paying the value. On the contrary, the judgment and ex- 
ecution are absolutely for the restoration if the same can be found, 
together with the damages and costs; and only in the alternative 
as to the — in case the property should be destroyed or eloigned. 


Robinson v. Richards............. dia iocoredeeloioste Rcveieietom eile wales 
2. Damages.—The damages go with the recovery, whether of the prop- 
erty or its alternate value.—Jb............ bi RGwiath ceseTee alee cne Nees 


3. Judginent ; when will be amended in supreme court.—Where the ver- 
dict is right, the judgment will be amended from matter apparent 


OTD UALO COOP NO ses 5e'bssv xis web's 0018.0 he aiaveia © Mineo a suroie eieiemalawsere or. 


DISCONTINUANCE. 


1. What operates as.—It is erroneous to strike out the name of a proper 
party defendant to a suit, when there are several and all have been 
served, without showing some sufficient reason therefor. This is 
not such an amendment as may be allowed under the Code, (Rev. 
Code, § 2R09,) and if done will amount to a discontinuance of the 


ROTO —— CIR 05 TISOICO sooo oo ob sin in a eeeeloe 0 b,6e 600 d-010:0)o sie ale, oie 


DIVORCE, 


1. Alimony ; decree allowing, effect af ; how can not be altered.—Alimo- 
ny, or allowance made to the wife on a decree for divorce from the 
bonds of matrimony, under the statute, in this State, is absolute 
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DIVORCE --ContinveEp. 








and can not afterwards be increased or diminished. The fact that 

the allowance was a sum certain to be paid from year to year, in- 

stead of a sum in gross, does not change the character of the de- 

EOE. —— SN NON ILO; OMUSENY 155s 2:06.05 snes 916 4\'9)3 0110 1 09 9's ele nies <sleoieccc.e's 264 
2. Same ; ecclesiastical law, rule of, does not apply since adoption of 

Code.—The rule of the ecclesiastical law, that alimony allowed the 

wife on a divorce from bed and board, may be subsequently in- 

creased or diminished by the court, does not apply in such a case 

as this since the adoption of the Code.—Jb.......----....+-+++++ 264 


DOWER. 


1. How affected by statutory separate estate—The separate estate of the 
widow, when less than her dower interest and distributive share, 
does not exclude her entirely, but proportionally, from her life in- 
terest in the real estate of her husband.—Billingslea v. Glenn... . 540 

2. When and how estimated.—The dower of the widow vests in her on 
the death of her husband, and in determining to what extent her 
right to it is affected by her separate statutory estate, both the dow- 
er interest and the separate estate must be estimated at their re- 
spective values at the time of the death of the husband.—/b.. ... 540 

3. Quarantine; on what dependent.—The widow's quarantine depends 
on the tact, and not on the quantity of dower, and if her separate 
estate is less than her dower interest, she is entitled to her quaran- 
PED: iin cuscnstinwcass pddenad sender cuseuene oeescrecee eoeees O40 


EJECTMENT. 


1. What title will support.—A mortgagee, having purchased at his own 
sale under the mortgage, thereby aequires a title which will sup- 
port an ejectment ; and if such purchase were void, he might still 
maintain the action under the title conveyed to him by the mort- 
gage.— Hawkins v. Hudson...... Pein aoa wea sce twissenikwweatse% 482 


ENTRY AND DETAINER.--Forcis_Le anp UNLAWFUL. 


1. Unlawful detainer ; charge to jury, on trial of, what mproper.—In a 
suit for unlawful detainer, it is error for the court to charge the jury 
that, if ‘‘you find there is nothing in the evidence to support the 
claim of: ownership, possession, or right of possession in the plain- 
tiff, except the plaintiff’s statement, then I charge you that the rela- 
tion of landlord and tenant is not shown, and you may find for the 
plaintiff ;” because it embraces an inquiry as to “the merits of the 
title” of the land in controversy, and it withdraws from the con- 
sideration of the jury that portion of the evidence included in the 
‘*plaintiffs’ statement.”— Milner and Wife v. Wilson..........+++- 478 

2. Forcible entry and detainer ; sufficiency of complaint.—A count, in a 
complaint for forcible entry and detainer, that ‘“ the defendant en- 
tered on said lands peaceably, and by force or threats detains the 

same,” sufticiently describes the wrong, and is not bad on demur- 

$00. — Ladd v. DUbVOOK...000cccceccscecesecsecs {sticdbehavaccenns 421 
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ENTRY AND DETAINER.-— ForcrsitE anp UNLAwrun—-ContTINvED. 


3. Same; what proper charge in action of.—A charge, in an action of 
forcible entry and detainer, that, to constitute actual occupation of 
wild lands, subject to overflow, it was not necessary for the plain- 
tiff to reside on it at the time of the entry, but that habitual and con- 
tinuous acts of ownership, which were open, notorious, and demon- 
strative of his intention, would be sufficient, is not erroneous.—TJ b 

4, Same; what constitutes forcible detainer ; when character of party 
making threats, may be proved, on trial for.—Threats of bodily harm 
to the former possessor, communicated to him by others, consti- 
tute forcible detainer ; and the character for violence of the party 
making them may be proved to show that the plaintiff was under 
a reasonable fear of harm.—IJb.........eeeseeeeeeeeee einiaslesieinmos 


ERROR AND APPEAL. 
WHEN APPEAL Lies. 


1. From probate decree.—An appeal from the decree of distribution by 
the probate court on the final settlement of an executor, &c., may 
be taken within the time prescribed by section 3485 of the Revised 
CORO —— CGY TEL Bi DIMOU 55 «:055:niai8i salsa ears <ioib aidreisteiaielerayareleceieroieiaiis 

2. Same; computation of time.—-The day on which a decree of the pro- 
bate court was rendered must be excluded in estimating the twenty 
days time allowed for an appeal under section 2246 of the Revised 
Na eich shan an Senin scincke ue shin eae webhnk ea nunene <nes 

3. From order allowing rehearing.—When all the evidence upon whieh 
a rehearing is granted is set out in the bill of exceptions, an appeal 
will be entertained by this court on an order allowing the rehear- 
ing, and the order will be reversed and cause remanded, if the evi- 


dence does not justify the order so allowed.—Lawson v. Moore.... 519 


See, also, Court, Propare, 4. 
Panties, 


4. Appellants.--Regularly,an appeal should be taken in the names of 
all the parties aggrieved by the judgment of the court below, and if 
there are any who refuse to join in the assignment of errors, there 
should be a summons and severance as to those who refuse to join in 
assignment of errors, and let the rest proceed alone.—Harper v. 
DI RAS R GME IRN ek aeEE OPTUS V:5dde eben Kena Tee es 

5. Same ; in case of death—Where a judgment has been rendered 
against two defendants, and one of them dies, an appeal may be 
taken in the name of the survivor and the representatives of the 
deceased, under section 3507 of the Revised Code.—Morrow v. Tag- 


PRACTICE. 


6. Appeal bond ; what judgment does not supersede.—On an appeal to 
this court, by the defendant in a judgment rendered in the circuit 
court, from an order of said court refusing, on the motion of such 
defendant, to set aside its judgment and grant a new trial in the 
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ERROR AND APPEAL—ContinvEp. 
PracticEe—-Continued. 


cause, and taxing him with the costs of the motion, the bond on 
the appeal from such order of the circuit court, refusing to set aside 
its judgment, &c., does not supersede the original judgment, al- 
though the bond may be in the form and for the amount prescribed 
by the statute, in order to operate as a supersedeas. Only the judg- 
ment appealed from is superseded by such appeal bond.— Expy v. 
EHUMMIN aioe ucwe sas bae Se seeees se so: a5 505 doe PAG Ie OES 
7. Accepting satisfaction.—-Where an appeal is taken after the satis- 
faction and payment of the judgment or decree appealed from, this 
court will entertain a motion to dismiss’ such appeal, upon affida- 
vit of the fact of such satisfaction and payment, filed in this court 
by the appellee ; and if the proceedings in the court below do not 
appear to have been erroneous, the appeal will be dismissed, unless 
the money paid on such judgment or decree is returned or tendered 
to the appellant, before the assignments of errors in this court. 
Murphy's Heirs v. Murphy's Adm’r...... 0.2.0. ccccee eseees escee 
8. Same.—The acceptance of satisfaction on such a judgment or de- 
cree will be regarded as a waiver of the errors tomplained of. A 
party will not be permitted to hold on to the satisfaction, and also 
to insist on the errors at the same time.—Jb...................- 
9. Presumption in favor of judgment.—In a proceeding before the pro- 
bate court, for the sale of a decedent's lands for the purpose of di- 
vision among the heirs, it is the peculiar province of the court to 
judge of the credibility of the evidence, and unless the record shows 
that the court was in this clearly mistaken, the judgment or decree 
should not be reversed on the ground that the evidence is incredi- 
ble or insufticient.— Brown's Ileirs v. Powell..... Oo ee 
10. Same.—A decree of the chancery court on matters of fact will not 
be reversed, unless the weight of evidence is decidedly adverse to 
the decree.— Porter v. Jenking..........0.0c0ee0e. one re 
11. Same.—Where a bill of exceptions does not set out the evidence, 
but states merely that certain papers and records, by name, were 
introduced, this court will presume in favor of the correctness of 
the decision of the court below, and affirm the judgment.— Barwick 
PPEMMAOY os cakes beswavs ic acees seeeuls ne eee 
12. Same.—A charge refused, which is not shown by the record to 
have been reduced to writing, will be presumed to have been asked 


D> 
ee re Ps texs vat bvenaeuate 
Also, Broadbent v. Tuskaloosa Scientific and Art Association....... 

A) a rer 


13. Same.—In the absence of proof to the contrary, this court will pre- 
sume that a charge upon the effect of the entire evidence was given 
at the request of one of the parties.— Ward rv. Yonye...... 0 ..... 

14. Amendment of clerical misprision,—A clerical misprision, which is 
amendable in the court bolow on motion, will be considered amend- 
ed on error or appeal, and will not work a reversal of the judgment. 
i WEE Sig ssiin bin heWasn heeds hh Cad b ter ecaewhene <> 
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ERROR AND APPEAL—Continvep. 
Practice—Continued. 


15. Application for rehearing ; what questions will not be considered on. 
Questions not raised on the original hearing will not generally be 
considered on application for rehearing.— Henderson v. Huey...... 276 

16. Same; when not granted on account of defective record.—When this 
court has acted upon a defective record, and the cause has been re- 
versed and remanded, a rehearing will not be granted upon the dis- 
covery that in the court below the record was correct, and a certio- 
rari Will not be allowed to bring up a more perfect record, if it ap- 
pears that neither party will be seriously injured by permitting the 
judgment of reversal to stand.— (Godwin v. Hooper........eeeee04. 614 


ESTATES OF DECEDENTS. 


1. /ntestacy ; descent and distribution of real property, in case of 3 by 
what law governed.-—In case of intestacy, the ler rei cite governs 
thejdescent of real property, and the lex domicilia the distribution 
of personal property.—Lingen v. Lingen..... Baek feteconsl cakes etataloaueteais 410 

2. Same.—It is by these laws we ascertain the persons who can take, 
whether the question respects legitimacy, or primogeniture, or the 
right of representation, or proximity of blood, or next of kin.—/b. 410 

3. Same.—The descent and heirship of real estate are exclusively 
governed by the law of the country within which it is actually 
situate. No one can take except those who are recognized as le- 
gitimate heirs by the laws of that country; and they take in the 
proportion and the order which those laws prescribe.—-1b........ 410 

4, Illegitimate children ; how may inherit, in Alabama.—Illegitimate 
children, commonly called bastards, are persons begotten and born 
out of wedlock, Such persons can not inherit from their fathers, 
but, by the law of this State, may inherit from their mothers.—Jb. 410 

5. Bastard born in France; what can not inherit in Alabama.—A bas- 
tard born in France and legitimated there, can not inherit the es- 
tate of his father in Alabama; nor can he inherit his personal 
property, if his father, at the time of his death, was domiciled in 
DESI HS TNEC = — Te, CER Siesta cieersieicia eis oo. cesierals ai efetenG/a1s\varsl arole Sails Bie avai 410 

6. Same ; bill, when without equity.—A bill tiled by such a person, to 
be decreed a share of his intestate father’s estate, is without equity, 
and a demurrer for that cause should be sustained.—/b.......... 410 

7. Legitimation in foreign country; force and effect of, in Alabama.—A 
child born out of lawful wedlock, whose parents were never mar- 
ried, and legitimated by the laws of a foreign country, is not 
thereby rendered capable of inheriting real estate in Alabama. 
Sections 2404 and 2405 of the Revised Code point out the only way 
by which the father of a bastard can legitimate it and make it ca- 
pable of inheriting his property in this State. —Jb......... ieeene a 

8. Sale of lands for payment of debts. —Where there is a will, there 
are but two grounds upon which a court of probate can order a 
sale of the lands of the testator for the payment of debts: 

“*l, When the will gives no power to sell the same for that pur- 
opse, and the personal estate is insufficient therefor ;” ‘*2. When a 
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ESTATES OF DECEDENTS—Contrtnvep. 





sale of the lands is more beneficial than a sale of slaves, and is not 

in conflict with the provisions of the will.”— Mosely v. Tuthill..... 621 
9. Same ; allegations of petition.—To give the probate court jurisdic- 

tion, the petition for the order to sell should allege one or both 

these grounds, but not parts of each.—/b...... 0... eee cee 621 
10. Same; when allegations of conflict with provisions of the will, order 

of sale void.—If the ground alleged in the petition is the second 

named in the statute, and is in conflict with the provisions of the 

will, the probate court has no authority to order a sale ; and such 

a sale should be vacated, and if made, should not be confirmed. 

POOR re tar oe emis ie eGipie sles as avaiels dmiesicie pid silos stale edie ee swe 621] 
11, Will; when breaghe ma notice of, and its power over, the court. 

Where the petition alleges that there is a will, this brings the will to 

the notice of the court ; and the will is a limit upon the jurisdiction 

of the court, which cannot be disregarded.—Ib..............00- 621 
12. Purchaser at sale mude by order of probate court, during the re- 

bellion, which has been vacated; with what charged and credited. 

On vacating such a sale, made under order and decree of ihe so- 

called court of probate of the late rebel government of this State, 

if such sale has been made for Confederate treasury notes of the 

so-called “Confederate States of America,” the purchaser should 

be charged with the value of the use and occupation of the land 

during his possession, and allowed credit for the value of Confeder- 

ate treasury notes at the date of the purchase, if the sale was for 

cash, and if said notes were of benefit to the testator’s estate or 

his heirs, and for the value of all necessary repairs and improve- 

ments by him made on said land.—Jb..............0 00 eee eee o> O21 
13. Jurisdiction of chancery to set aside sale.—In this State, the courta 

of chancery have jurisdiction to re-examine, and to correct or va- 

cate, sales made during the late rebellion, of the lands of decedents 

under orders and decrees of the so-called courts of probate of the 

insurgent authorities, during the supremacy of said rebellion.—Ib. 621 
14. Sale of lands in 1842 ; when order of sale can not be collaterally at- 

tacked.—The sale of the lands of a person dying intestate in this 

State, made under order of the orphans’ court, granted for that 

purpose in 1842, can not be collaterally impeached for mere irreg- 

ularities which could be corrected on appeal or writ of error and 

reversal, if the proceedings show a petition by the administrator, 

the service of notice on the persons interested, an order for the 

sale, a sale under it, a full payment of the price by the purchaser, 

and a conveyance ordered by the court to be made to such pur- 

PTT TEP TTT TETER CETTE TTT nears 548 
15. Same.—After the lapse of twenty years, such a sale cannot be set 

aside as void, on account of irregularities, however great they may 


16. Same.—Such a sale can only be avoided by a direct proceeding in 
error, upon writ of error or appeal ; and this can not be done after 
the lapse of twenty years from the confirmation of such sale, or 
the order of the court directing the conveyance to be made to the 
OBPCUAGET 2 Osis ds ios so 0s en's sees eererery rere e rere Schoo 548 
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ESTATES OF DECEDENTS— CONTINUED. 


17. Sale of lands ; when jurisdiction attaches.—The jurisdiction of 
the probate court to order the sale of a decedent’s real estate at- 
taches on the filing of a petition alleging a statutory ground of 
sale, and when acquired, the order of sale is not void.—J/ine v. 
LUT ia | BSR RONG ERC ee RTE ECR Lee Oe ssa lerrsten: Geraci oe 
7 Sale made by order of probate court ; law of caveat cngtie esisittin 
~The law of caveat emptor applies to sales of land under an 
nem of the probate court. A purchaser at such a sale being at 
his peril, will not be relieved in equity from the payment of the 
purchase-money, although he may get no title, if there be no fraud, 
or mistake, or ignorance of any material fact.— Lynch v. Garrett... 204 
19. Same ; how affected by loss or destruction of decree authorizing sale. 
A sale of lands by an administrator, for distribution amongst the 
heirs at law, under a decree of the probate court for that purpose, 
will not be affected by a subsequent loss or destruction of the de- 
cree, and the record and proceedings in which it was made. If the 
decree and records can not be substituted under the statute, so 
as to enable the purchaser to obtain a title in the probate court, on 
a proper application to a court of chancery, and on payment of 
the purchase-money, or a readiness and offer to pay, that court will 
either decree him a title, or direct the administrator to make him 
Ti 1 UNC 6 Ga ee ey a er mE ae sishGia deeteneiaie se oelessvet Oe 
20. Sale of hein 8 lands for distribution ; what re ane isaue on trial of 
application for.—In such a procecding, ‘the real issue is, can the 
lands be equitably divided among all the heirs without a sale ; 
therefore, evidence that some of the heirs have been -advanced to 
the full amount of their interest in the estate, and by excluding 
them the lands can be equitably divided amongst the other heirs, 
is irrelevant, and may be excluded on the trial. (SaFFouD, J., dis- 
senting. )\—Brown’s Heirs v. Powell........ Sc aateray ieee < ae 
21. Same; practice as to amendment and continuance in such a proceed- 
ing.—On the hearing of such a proceeding, the court may, in its 
discretion, permit an amendment of the petition ; and if thereby a 
contestant is embarrassed in his defense, or the condition of the 
case is so changed as to render new pleas or further evidence 
necessary, the court, on his application, should postpone a further 
hearing of the case, and give him time and leave to file new pleas 
and to take further evidence.—TJb. ..........cccceeeee tein wens a 
22. Same; plea to such petition.—In an application by an administra- 
tor to sell the lands of his intestate for distribution among the 
heirs, because the same can not be equitably divided &c., a plea 
that certain of the heirs have received advancements to the amount 
of their distributive shares or interest in the estate, and that by 
excluding the heirs so advanced to, the lands can be equitably di- 
vided among the remaining heirs, is bad on demurrer. (SAFFOLD, 
ig MUSHONRY 1) —DO eas ota s as. Seceier ase aaale oeleis ore aeietatere eeieters arne 
23. Eremption in faror of widow.—A widow is not entitled to five 
hundred dollars worth of the lands of her deceased husband, ex- 
empt from the claims of heirs, distributees or legatees, except in 
case of the insolvency of the estate.—Znornton v. Thornton...... 274 
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EVIDENCE. 
BurpeEn or PRoor. 


1. In action on note; plea of statute of limitations.—In an action 
against one of several joint makers of a promissory note, who 
pleads the statute of limitations, and the plaintiff seeks to avoid 
the bar of the statute by a payment indorsed on the note, before 
the bar was complete, he must prove aflirmatively—the burden is 
upon him—that the payment was made by the defendant before 
the cause of action was barred.— Artght v. Clements.............. 

2. On settlement of administrator's accounts ; question of care and dili- 
gence. —Where an administrator, on final settlement of his accounts, 
is sought to be charged with the value of property sold by him, on 
the ground that the sureties taken by him on the notes for the pur- 
chase-money were not sufficient, the onus of proof is on the admin- 
istrator de bonis non who seeks to charge him.—Searcy v. Holmes... 


CIRCUMSTANTIAL EVIDENCE. 
See Croat Law, 4, 5. 


JupiciaL Notice. 


3. Of terms of court.—The appellate court will take judicial notice of 
the time when the terms of the circuit court are by law required 
to be held.— Bethune v. Hale... 


ParoL AND WRITTEN. 


4. When parol evidence may be received to impeach judgment.— On an 
application for a rehearing after final judgment at law, (Rev. Code, 
§ 2814, ) parol evidence is admissible, to show that the co 
ah not to have been rendered.—State vr. Gardner 

5. Bail-bond ; admissibility of parol evidence to supply deficiencies. 
The deficiencies of an undertaking of bail can not be supplied by 
parol proof in a proceeding on its forfeiture under the statute. 
BD Te MG so invacsassces vaccsee eRe Ore eC Oe ae 

6. Deeds.—When a deed for land fails to how by its recitals the 
county in which the lands are situate, this is a latent ambiguity, 
which may be cured by parol proof.— Hawkins v. Hudson 


EXECUTION. 


1. Exempt property ; what may be claimed as.—Articles of merchandise 
in a store, where they are kept for sale, to the extent of one thou- 
sand dollars, are exempt from levy and sale under legal process, at 
the option of the debtor, under section 2884 of the Revised Code. 
EERUET GUNS @IPURNGO Sacwei cs ssc0ies Soe see suis Sere aos 

2. Same.—A debtor may select any siete of his real estate, whether 
in his actual possession or not, which he may prefer, not to exceed 
the limitation prescribed by law, to be exempt from levy and sale 
under legal process ; provided the selection is not unreasonable or 
PRICIER, —— CDN W: AWIIBWEs 56 ceiscccsicasicaccs sensed ecsdes 

3. Same.—A judgment creditor can not deprive his debtor of his 


89 


225 


46 


244 


482 


58%) 


454 











INDEX. 779 





EXECU TION—Convinvep. 


homestead exemption by putting him to his selection, selling under 
execution, and buying that part of his property not covered by the 
exemption, and then requiring a prior mortgagee of the whole to 
ag the homestead first to the satisfaction of his mortgage.—Ray 
PEVARME SECIS Ts Greta leita rie reie oe Sais Sidhe: tiale sod Petes rare tw AEs SSO ae 
4. inlets afretn oactive exemption law.—Section 2884 of the Re- 
vised Code, which exempts one thousand two hundred dollars worth 
of real estate, and one thousand dollars worth of personal property, 
from levy and sale under legal process, applies to contracts pre- 
viously entered into, and is not, on that account, unconstitutional. 
DROME UD: MUCSURLUENOEN ccc Sek Sw Sacssoe wide ueilaws 5 . 126 
5, Supersedeas —On an appeal to this court, by the defendant in a 
judgment rendered in the circuit court, from an order of said court 
refusing, on the motion of such defendant, to set aside its judgment 
and grant a new trial in the cause, and taxing him with the costs 
on the motion, the bond on the appealjfrom such order of the cir- 
cenit court, refusing to set aside its judgment, &c., does uot super- 
sede the original judgment, although the bond may be in the form 
and for the amount prescribed by the statute, in order to operate 
as a supersedeas. Only the judgment appealed from is superseded 
by such appeal bond.— Espy v. Balkum.......... Reais vases 256 
6. Same; when error to quash exceution.-In such a case, it is error for 
the circuit court to quash an execution regularly issued on the orig- 
inal judgment, because of the giving of such appeal bond, and be- 
cause at the time of the issue of execution, said appeal was still 
pending and undetermined in the supreme court.—Jb........ vine 
7. Failureto return execution ; what not suficient excuse for.—The bank- 
ruptcy of the defendant in a judgment is not a sufficient excuse for 
the sheriff, on a motion against him and his sureties for damages 
accruing in favor of the plaintiff on the sheriff's failure to return 
an execution issued on such judgment.— Noble & Brother v. Whet- 
oe RRR NCTE ee A re 
8. Same.—When an execution is issued on a judgment which is not a 
nullity, the sheriff, on receiving the execution, has no choice but 
to obey its mandate. He must return the writ and execution there- 
of, as required by law. If he fails to do this, he incurs the liability 
for damages imposed by the statute for such failure --/b..... ‘rns a 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of letters during rebellion.—The probate of a will, and letters 
testamentary granted thereon, by a probate court of the rebel State 
government of Alabama, during the rebellion, and before the 20th 
day of July, 165, the date of Governor Parsons’ proclamation, and 
before the judge of said court had taken the oath of amnesty and 
of office required by said proclamation, are to be regarded as the 
acts of a toreign court.—DBibb & Falkner v. Avery oo. cee eee eee --- 691 

2. Swine; executors, whose letters testamentary were granted by; what 
must be done in order to maintain an action in courts of this State.—- Ex- 
ecutors, in virtue of such letters, can not maintain an action in the 
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courts of this State, but new letters testamentary must be taken out, 
and new security given, as prescribed by law. ‘The right to take out 
new letters will be admitted asa matter of course, unless some spe- 
cial reasons intervene to the contrary.--[b....... oor .. 691 
¢. Same; protection to executor.—Executors who have acted in good 
faith, and in conformity to the will, under such letters, should be 
protected. Generally, the same rules will apply as to adininistra- 
tee | | A ee ae i eee eee Sean) TO ee eee 692 
4. Administrators ; what instrument of mortgage will authorize to re- 
cover land in action in law court, in their representative capacily. 
The administrators of a decedent caused his debtor, who had given 
to him a note and a mortgage on land to secure its payment, to 
give a new note, payable to them, and a mortgage conveying the 
same and additional lands, as a security for its payment to then, 
administrators of the estate of the decedent, for the benefit of the 
heirs of said estate,— Held, in an action by the administrators, as 
such, to recover the land, that the conveyance was to them in their 
representative character, and they were entitled to recover.— Wil- 
kins & Smith v. Sorvells ...2....c00000% Soe eee ee ee pera tee 
5. Action by ; sufficiency of complaint.—A complaint in thename of the 
representative of a deceased administrator of an intestate as plain- 
tiff, on a cause of action which accrued to the intestate, does not 
contain a substantial cause of action.--Morrow v. Tagyart........ 293 
6. Same.—A complaint which describes the plaintiff in the margin, 
“administrator of Moses Gunn, deceased,” merely, and declares that 
the note sued on is the property of his intestate, sufficiently avers 
the representative character of the plaintiff, and the ownership of 
the note after judgment by nil dicit.—Grahamv. Gunn........... 577 
7. Same.—A note made payable to ‘‘the estate of Thomas A. Thorn- 
ton,” and signed by the party to be charged, is a written contract, 
ascertaining the demand, and is evidence of the existence of a debt 
which the executor may recover as assets of the estate.——JZendricks 
D; AMADIS 34S sce aco oan ER icra FS ON oe 299 
8. Action between co-executors.—An executor may maintain a suit at law 
against one who was his co-executor, but who had been removed 
before the commencement of the suit, to recover the purchase- 
money of property bought by the latter executor at a joint sale 
made by them, the payment of which became due before his re- 
PROVE ——FIENNSCKS D.. TROPRION ois aicn ose 50cceese sacs sdsee ewe 299 
9. Authority to sell land given by will; what does not create a personal 
trust.—Authority to sell lands, given in a will in such terms as: ‘It 
is my will that the shares of property which may be allotted to my 
children shall be sold by my executor, &c.,” is not the creation of 
a personal trust. ‘Che power given belongs to the oftice of exeeu- 
tor, and not to the person, and it may be exercised by an adminis- 
trator with the will annexed, under section 1609 of the Revised Code. 
462 


NEN OUTCD AGIA DT @. PICUOWON. 6... s056 665 ooo 0d boosie Sac deeasas 
10. Same ; what does not vitiate sale. —That the sale was directed to be 
made after the payment of the debts and the allotment of the slaves, 
did not vitiate a sale made before.—Jb....... 0... ..cecceeeee ees 462 
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EXECUTORS AND ADMINISTRATORS--—Continvuep. 


11. Widow ; what bound by.—Where the widow consented that her 
share of the real and personal property should be sold with those 
of the children, she is bound by the sale, and the administrator is 
chargeable in her favor with her share of the proceeds,--Jb....... 

12. Confederate money, credit for ; when administrator entitled to, for 
amount paid out for widow and minors —The administrator, in such 
case, is entitled to credit against the widow for Confederate curren- 
cy, which she received willingly, or without restraint ; and against 
the minor distributees, an allowance for such currency must de- 
pend entirely on the necessity.—Jb.. sip atorefalelsievessueierermceierere 

13. Confederate money ; liability of siiabiitinbiyte for amauta 
JSrom proceeds of sale of wood during the war.--Where an administra- 
trix sold a large quantity of wood during the late war, for which she 
was constrained to receive Confederate currency, which she invest- 
ed in four per cent. Confederate bonds, her liability should depend 
upon the use she might have made of the currency with proper care 
and diligence.—Billingslea v. Glenn... 2.20000. ip soe rales Sy trates se 

14. Liability for slaves emancipated.—An administratrix is not charge- 
able with the value of slaves lost to the estate by their emancipa- 
tion, because she did not sell them, when she might have done 

05/00 GSBV COUR — 0 0. + 15.29 5 5.3 svn aiee/o-aie wlan eve’ aystesiais Tree 

15. Same; what election distributees may exercise.——Where an admin- 
istratrix, without authority, employed the slaves of the deceased in 
the business they were engaged in at the time of his death, the dis- 
tributees may elect to charge her with their hire, or with the profits 
realized, less the expenses, and when the election is made they must 
abide by it. But cireumstances may require a modification of the 
principle in its application during the late war.—/b........ eatexere 

16. Administra or ; measure of diligence and care required of.—If an 
administrator, in taking the bond or note required in sales, upon @ 
credit, of the personal property of his intestate, acts with such care 
as a prudent man would take in the management of his own busi- 
ness, this will be sufficient.—Searcy v. Holmes..... ersivinlacsletomaeeels 

17. Same; what credit entitled to, on settlement. —Upon such adminis- 
trator’s removal, and on his final settlement, he should be allowed 
a credit for notes thus taken, although the two securities required 
by the statute on such notes might have had no more property, 
real or personal, at the time of their signing said notes, than was 
exempt by law, unless it appears that the debts secured by said 
notes have been lost to the estate by the insolvency of such securi- 
ties.—1b...... SAME ORO ONIN ie ite aie spoletareteietets Melee re) ieareie 

18. Same; burden of proof to show loss.—In such a case, the adminie- 
trator a bonis non must show both the negligence and the loss of 
the debts —Jb........ SN iale gids isi eisicial ern rev stinrsas 

19. Partial settlement, decree of ; when administrator can not deny. 
Where the record recites that an administrator appeared and filed 
his accounts for a partial settlement and distribution, and a time 
was appointed for the hearing, at which the accounts were audited 
and decrees rendered against him, he can not be permitted, in a col- 
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lateral way, to deny that the proceedings were held on his applica- 
RAT F HOMMRIEON ID. POLIT IIAN 6 cies 55 55535 5. cisco wide srsee cinie sigs siewe 
20. Same; when final.—An absolute decree, in favor of a distributee 
against the administrator, on a partial distribution of the estate, is 
a final decree which will support an execution, and may be revived, 
if dormant on account of failure to issue execution. —/b ACD ANOe 
21. Same; when not satisfied by payment of Confederate currency.—A 
decree of partial distribution in favor of an infant distributee, by 
his guardian ad litem, rendered in 1860, is not satisfied in whole or 
in part by a payment of Confederate currency, in 1863, to the suc- 
cessor in the administration.—Jb...... 0. .... cece eee ee ec eeeee 
22. Final settlement; when may be set aside at subsequent tenn: —The 
probate court has the power, at a subsequent term, to set aside the 
final settlement of an administrator, on the application of an in- 
fant distributee, if the settlement was made without the appoint- 
ment of a guardian «ad litem, or if the guardian ad litem appointed 
did not accept his appointment, and did not, in fact, represent the 
infant on such settlement.— Barwick v. Rackley............44. a 
23. Final settlement of executor, made in 1864; force and effect of.—A 
judgment or decree of final settlement, made by executors in 164, 
in the probate court 0 ' the rebel State government, is not void, but 
has the force and effect of a foreign judgment ; and, if carried into 
effect, is a protection to the executor, until impeached for fraud, or 
avoided by some legal proceeding for that purpose.—Grifiin v. Ly- 
SRM OUORE, cic sews sissies RS SAO aC ee 
24. Same; petition to set aside; w hat plea a good defense to.—An an- 
swer to a petition filed in the probate court by the heirs-at-law and 
legatees, to set aside and declare such decree of final settlement void, 
because made by a probate court of the rebel government, that said 
decree was regularly and duly made, &c., and had been fully carried 
into effect, is, asa plea, a good defense to such petition. A replica- 
tion to sucha plea,jthat said decree was made after the State of Ala- 
bama had seceded, &c., and by a court that denied all allegiance to 
the government of the United States, is bad on demurrer.—-Jb.... 
25. Administrator ; what not sufficient cause for removal of.—An admin- 
istrator ought not to be removed for a mere omission to file an in- 
ventory, and to make an annual settlement, when he had not been 
cited to do so, and the proof shows there has been no negligent or 
willful default on his part, and no detriment to the estate.-—Hub- 
EOE INNMOUR SG eo pins nrae seisix owes siwie is aise kins oo aio nicinle sensi des 
26. Same.—An application in writing for the removal of an adminis- 
trator, made to the proper court by minor distributees, verified by 
their next friend, and specifying a statutory ground of removal, is 
not demurrable.—Ib................00000% Peery ei sienwists hee 
27. Removal of executor.—An executor can not be removed upon a mere 
motion to the court of probate in which the estate he conducts is 


~ 


administered, of any person not interested.— Godwin v. Hooper... 
28. Same.—The removal of an executor by the probate court must be 
made upon the application of some one of the persons named in 
the statute ; the application must be in writing, and verified by oath, 
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and the party complained of must be served with citation to answer 

the complaint, in the manner prescribed by the statute ; and the 

removal must be for one of the causes prescribed in the statute. 

DOS over EDL s ANE AE e See Kenetias eviews ane 
29. Same; when removal of, and appointment of successor, void. --A re- 

moval of an executor upon a mere motion in the court of probate, 

without the formality and for oneor more of the causes, required by 

the statute, is void ; andan administrator de bonis non appointed to 

succeed such removed executor, has no authority over the estate, 

and his appointment is void as long as such executor’s removal is 

illegal, if both these officers are appointed and reside in the State. 

7 hy a oe mualea havlageldatonate as Ae. etctocslafa sacs tleraiereiz iets pace peenee ae 
30. Judgment against removed executor ; when void —A judgment in 

the probate court in favor of such administrator de bonis non against 

the executor so removed upon final settlement, under such proceed- 

ings, is void, and will be reversed.—Ib...........000- Seite see OFS 
31. Complaint against sureties of administrator, in a suit by distributee ; 

when not demurrable.—In a suit against the sureties of an adminis- 

trator on his bond, by a distributee, in whose favor there has been 

a decree of the probate court, the complaint is not subject to demur- 

rer because an execution may issue on the decree, nor because an 

execution has not been returned ‘‘no property found” against the 

principal obligor.— Ward v. Yonge .......-.0000008- eames 
32. Same; sureties of administrator ; when liability of attaches. —The lia- 

bility of the sureties attaches whenever the administrator receives 

assets sutticient to pay the distributive share and not needed to pay 

demands haying priority ; and the right of action accrues on the 

rendition of the decree in favor of the distributee.—J)b........... 474 


EXEMPT PROPERTY. 


See Estates oF DECEDENTS, 23. 
Execution, 1-4. 
GARNISHMENT, 3-6. 


GARNISHMENT. 


1. Answer of garnishee ; when part of record.—The answer of a garni- 

shee, verified by affidavit, and referred to in the judgment entry, is 

a part of the record.—Corbitt v. Pynes ....... ai celalaroieiey sisiets seavebers . 258 
2. Judgment against; when may be set aside at subsequent term.—A 

judgment against a garnishee rendered upon his answer alone, and 

not warranted by it, may be set aside at a subsequent term, if the 

answer has become a part of the record.—I/D........66..206+- ... 258 
3. Clerk’s wages not subject to0.—The wages of a clerk or salesman in 

a store can not be subjected by process of garnishment.— Farley, 

SHUT COMO DOWE Scie <. ose0'e saci is ares ravarelalenereea ceriiveicernciae SOR 
4. Act for relief of laborers and employees, approved October 10, 1868 ; 

not unconstitutional.—The act approved October 10, 1868, for the re- 

lief of laborers and employees, is not unconstitutional on the ground 

of containing more than one subject.—Jb...... cece cceeeeeceee 324 
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5. Waiver of exemption of wages from process of garnishment ; presump- 
tion of.—Where one draws a bill of exchange upon his employer, 
who only owes him for wages, the presumption is, that, in that in- 
stance, he waives his right of exemption before er 

Janney..... Sepa ce mike BS CE eo Eats 

6. Garnishee ; payment by, when not a defense.— ‘It a entadabon e, sitet 
service of garnishment, pay the defendant money, he can not de- 
fend against the plaintiff on the ground that it was exempt as wages, 
when it is shown that the defendant had waived his right of exemp- 
tion, though no notice of the waiver had been given to him-—/b.. 

7. Garnishment suit; judgment of non-suit or dismissal in; force and 
effect of.—A judgment of non-suit or dismissal in a garnishment 
case, concludes nothing except as to costs. It stops the suit and 
settles liability for costs, but nothing more.— Wise r. Falkner..... 

8. Garnishment, debt attached by; what not sufficient to preclude owner 
Srom recovering.—The deposit with the clerk of court of a sum of 
money in Confederate treasury notes, by a garnishee, on filing his 
answer, to which garnishment suit the owner of the debt was not 
made a party, is not a payment of the debt songht to be attached 
in the garnishee’s hands, which precludes the owner of the debt 
from its recovery by suit, after the garnishment is dismissed.—TJb. 


GENERAL ASSEMBLY, 


See ConstiruTionaL Law, 8-10, 16-18. 


GUARDIAN AND WARD. 


1. Ward; how may elect to charge quardian.—Wards may elect to 
charge their guardian with the value of cotton received by him in 
payment of a note in his hands belonging to their estate.—Jones v. 
ey oe re A SETS ee BOCES TCR peehaieiccstets 


2 Same; Dillin equity by wards to charge seadine with the value of 


property bought with money of their estate, when defective.—A Will 
filed for thst purpose, after the wards or either of them have at- 
tained their majority, is defective if it seeks a settlement of that 
item only, and nota general settlement of the guardian’s accounts; 
but it is not without equity, and if no objection is made in the 
court below, the defect will thereby be waived, and it can not be 
made an objection for the first time, on appeal.—Jb...... Sy OUCOTe 
3. Guardian ; when competent as witness in his own hehalf.—Section 
2704 of the Revised Code renders a guardian a competent witness 
in his own behalf, on the final settlement of his accounts —Bogia 
A ee eRe See Nissi ie ae eu eS iae mths 
4, Liability for compound interest.—A guardian in this State, as a gen- 
eral rule, is not chargeable with compound interest on the moneys 
of the ward in his hands, unless he collects such interest.— Tyson 
dna rh ee dedeh bee ce aWew dns eeeewus p< SF acelee o3 patios 
5. Liability of sureties.—The surstion on aguardian’s bond are not 
liable for a sum of money, by way of damages for the breach of the 





329 





471 


471 


161 
269 


364 


























INDEX 








GUARDIAN AND WARD—Contrnvep. 


bond, larger than the penalty of the bond and interest on such pen- 
ality after breach of the bond. —I0.........6scc cece eeesees ob oaeeas 
6. Composition of debt between guardian and ward; when will not be set 
aside. —Where all the facts of ‘‘compromise” between a ward and 
his insolvent guardian, entered into after the ward has become of 
age, in reference to the guardian’s liability to the ward, are capable 
of being equally well known to both parties, a receipt in writing 
given by the ward to the guardian, which is in these words: ‘ Re- 
ceived ot T. J. Motley the sum of eight hundred dollars as a com- 
promise and payment in full for all claims against him as guard- 
ian ;’ (and which seems to be fair, as between the guardian and 
ward alone, without reference to the sureties on the guardian’s 
bond,) will not be set aside and declared void in chancery, so as to 
enable the ward to reach the sureties on the guardian’s bond, by a 
settlement in the probate court, because the ward failed to know or 
to inform himself that such sureties were not dead or worthless 
when the receipt was executed and delivered to the guardian, when 
the ward has had from seven to eighi years to inform himself of all 
his rights, since he attained his majority.—Jb ....... wceceee 
7. Same; inadequacy of consideration as affecting.—In such a case, 
mere inadequacy of consideration is of no consequence, if the re- 
ceipt has been given and accepted in good faith.—Rev. Code, §§ 
2686, 2687,—Ib...... bi aieieiouisiel est aiewiens Sateesinne sciers Brgletbssietaralsneversed 
8 Same; whatts discharge of suretics as wellas of aiardion. Gath are- 
ceipt isa full discharge of all the parties onithe guardian’s bond, and 
may be pleaded in bar of any decree in the probate court against 
the guardian on his final settlement.—Jb........... 2. eee eee eee 


HUSBAND AND WIFE. 


1. Married woman without separate estate ; powers and disabilities of. 
A married woman, in this State, without a separate estate, is under 
the disabilities of a feme covert at common law. Generally, her 
contracts have no obligation, except for necessaries. She can not 
become a trader, or engage in business and enter into contracts, 
as an unmarried woman.— Wilkinson v. Cheatham..... laser a tiersiots 

3. Same ; statute requlating “ the separate estate of the wife” ; force and 
effect of. —The statute of this State regulating ‘the separate estate 
of the wife” does not alter her powers in this respect, and clothe 
her with the capacities of a feme sole, or a “ free dealer,” in refer- 
ence to her statutory separate estate, until after her husband, as 
her trustee, has been removed, by decree of the chancellor, from 
the contro] of her statutory separate estate. —Revised Code, § 2383. 
Os Sales sisib aes esoees's Cn Ona cogs sake winters eaves aworsiewe 

2. Same ; power of wife over, w while husband continues trustee; to eae 
confined.—Until the husband is so removed by the decree of the 
chancellor, the wife’s powers over her statutory separate estate are 
confined to the limits prescribed by the law of its creation. She 
may pay her debts contracted before marriage.—Rev. Code, § 2370. 

She and her husband may sell her estate for re-investment, or to be 
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used by the husband for her benefit.—-Rev. Code, §§ 2373, 2374. 
She may burden it with the support of her family.—Rev. Code, § 
2376. She may dispose of it by will.--Rev. Code, § 2378. And, 
on the removal of her husband, as her trustee, she may resume an 
absolute control over it as a feme sole.—-Rev. Code, § 2384, Beyond 
these powers, she cannot go, without resort to a court of equity. 
Expressio unius exclusio alterius.—Ib............. SA pees on 
4. Same; how wife can not borrow money, while hushand’s trusteeship 
continues. —A wite, living with her husband, can not, during cover- 
ture, contract a debt in her own name for loaned money, and bind 
her statutory separate estate by a mortgage to secure the payment 
of the money thus loaned, on her credit, save for the purpose named 
in the statute, and in the manner therein required.—Jb .......- 
5. Separate estate of a married woman, is a trust estate; chancery, on 
proper application, will interpose to direct trustee in management of. 
The statutory separate estate of the wife is a trust vested in the 
husband as her trustee, and a court of equity will interpose, when 
necessary, to direct the husband in the management of the same, 
when the powers bestowed by the statute creating such estate fail 
to be sufficient, or the protection and preservation of the estate for 
the wife’s benefit may require it.—Jb..... 559 V5 SOOO 
6. Separate estate by contract ; when wife will be inferred to intend to 
charge.—If a feme covert, who has a separate estate by contract, 
jointly makes with her husband a promissory note for the hus- 
band’s debt, if she has a separate estate by contract, it will be in- 
ferred, in a court of equity, that she thereby intends to charge 
such separate estate with its payment.—Nunn’s Adm’r v. Givhan’s 
PP ccivivevsas emer te oee ces Pepi EG Rieisescue ss 6 Smists te 
7. Separate estate of envied woman ; what does not constitute.—Real 
estate that came to a feme covert by descent, before our present sys- 
tem in relation to the estates of married women, was not her sepa- 
rate estate. The husband, by the marriage, during coverture, was 
entitled to the possession and management of it, and to receive the 
rents and profits thereof.—Jb......... pbiyae ke ws Pe ny ete nae 
8. Same; what proceedings in chancery do not dene pnene ter of es- 
tate.—-A bill filed by a feme covert in 1845, against her husband, to 
have real estate, so descended, sold, and the proceeds settled in 
the hands of a trustee to her separate use for life, and after her 
death to her children ; a decree conforming to the prayer of the 
bill, directing the same to be sold by the register, on a credit, and 
a note and mortgage to be taken to secure the payment of the pur- 
chase-money, and that the proceeds be settled in trust to her sep- 
arate use for life, and after her death to her children ; and also, 
that a trustee be appointed by the register, to take the charge and 
management of the trust estate thereby contemplated, and that he 
account annually, and abide by such orders and decree as might 
be made touching the property, although such decree may deter- 
mine the right of the plaintiff to a settlement. it does not, before a 
sale is actually made, change the character of the estate ; until a 
sale the proceeding continues under her control, and she may aban- 





387 


337 


337 


370 


370 














INDEX. 787 





HUSBAND AND WIFE—Conrinvep. 


don her claim to a settlement, or dismiss her bill ; and further, if 
no step be taken to have the decree carried into effect, for some 
eighteen years, and the ‘husband then dies, the necessity for a set- 
tlement thereby ceases to exist ; and if the wife afterward dies, a 
settlement becomes impossible, and the estate will descend to her 
OIG NOE Wea BION on cas omicticiny. «ences bleh ee eaels Ben ote Beier 
9. Same; what bill seeking to change such estale without ‘till —If, af- 
ter such a decree is made, the wife, with her husband, makes a 
promissory note for the payment of the husband’s debt, and after 
the death of the husband a bill is filed against the widow by the 
holder of said note, or by his personal representative, to subject 
such real estate, or to subject the rents and profits that have ac- 
crued, after the death of the husband, to the payment of said note, 
such bill is without equity, and may be dismissed on the hearing 
POP CRE COMBO HTD. ts cecsiccss «Kad sawnceaee BU Saale ates 
10. Statutory separate estate, inrestment of, in property by husband ; 
when bill to subject property for payment of amount so invested, r8 
without equity.— Where a husband purchased real estate in his own 
name, making partial payments for it with money which was the 
separate statutory estate of the wife, and the property was subse- 
queutly sold under a decree of the chancery court for the payment 
of the remainder of the purchase-money, a bill in chancery by the 
wife to subject the property to the repayment of her money, filed 
against her husband’s vendor and the purchaser at the chancery 
sale, which does not allege knowledge on their part of the use of 
her money in derogation of her — is without equity.—Shepherd 
Da SRAB OP esis es Wee winkie-0 5) theraata Bio ohare Varela wrandie-asiets Rate urateae ete 
11. Married woman, owning separate estate ; right of to take mortgage 
to herself to secure debt due her; what power passes to executor of. 
A feme sole owning a statutory separate estate, after the death of 
her husband, was regularly appointed guardian of his minor chil- 
dren. She then contracted a second marriage ; after this, and dur- 
ing her coverture with her second husband, she made settlement 
With a person indebted to her in her own right, or as guardian, 
and took his promissory note payable to herself individually, for 
the amount of gross indebtedness thus ascertained, and the debtor 
gave her a mortgage on his lands, to secure this debt; she then 
made her will, disposing of her statutory separate estate, and died, — 
Held, that after her death, her executor might, by bill in equity, in 
his name as such, foreclose said mortgage, if said debt remained 
unpaid and the law day had passed.—Wing v. Seals. ...........-- 
12. Married woman; for what purpose may take mortuayge payable to 
herself during coverture.- A married woman owning a statutory 
separate estate nny, notwithstanding her coverture, take a note 
payable to herself for her own debt, and a mortgage to secure it to 
herself in her own name. She may do the same to secure a debt 
to her as guardian, when she would be liable for the debt to her as 
guardian if it should be lost.—Jb............... RAST rr st 
13. Separate statutory estate; widow entitled to corpus of, with interest 
from death of husband.—The widow is entitled to the corpus of her 
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separate estate received by her husband in money, with interest 
from the time of his death.—Billingslea v. Glenn........006 ceeee 
14. Separate estate of wife; to what extent affects her dower, when less 
than dower.—-The separate estate of the widow, when less than her 
dower interest and distributive share, does not exclude her entirely, 
but proportionally, from her life interest in the real estate of her 
husband.—Ib....... Speer ease eieubne es ona e Bites eta ences ane 
15. Liability of surviving wife for necessaries furnished itavbay cencwrture. 
A married woman, after the death of her husband, can not be sued 
at law to enforce the liability of her separate statutory estate on 
coniracts for articles of comfort and support of the household, 
furnished the family during the life of the husband, suitable to 
the degree and condition in life of the family, and for which the 
husband would be responsible at common law.—Carter v. Wann.. 
16. Husband, death of ; effect of, on defective conveyance of wife's prop- 
erty. —The death of the husband, after an abortive attempt by the 
wife to convey her separate estate by way of mortgage, in order to 
secure her own debt, does not operate as a confirmation or ratifi- 
cation of her abortive act. By the death of the husband, his limi- 
ted power over her separate estate is cut off.—O' Neal v. Robinson.. 
17. Section 1552 of Revised Code controls section 2373.—Section 1552 of 
the Revised Code is not merely a registration act, but it controls 
section 2373 of the same Code ; therefore, a conveyance of the wife’s 
separate statutory estate, to which she writes her own signature, is 
sufficient without attesting witnesses, if acknowledged in a proper 
manner before a proper officer.—/b.............000008- Seen eeceis 
18. Wife net competent witness for husband, in criminal case.—In a 
criminal case, the wife is not a competent witness for her coe 
to prove an alibi— Miller v. The State...... ......... Reta sistotseier 
19. Same.—The wife of a freedman, whom he married during the ex- 
istence of their slavery, according to the ceremonies then permit- 
ted to them, and with whom he has continued to live as his wife 
since emancipation, is the lawful wife of such freedman ; and she 
is incompetent as a witness for him or against him in a criminal 
prosecution, except for violence upon herself.—Hampton v. The 


INDICTMENT. 


See Criminau Law, 7-12. 


INFANTS. 


1. Suit by next friend.—-An infant must sue by his next friend ; and 
such a suit may be brought in his name, by bis next friend, with- 
out first obtaining the leave of the court,—Barwick v. Rackley.... 

2. Same; for what cause should not be dismissed.—A suit in the name 
of an infant, commenced by a next friend, without the knowledge 
or consent of the infant, or against his will, should not for these 
reasons be dismissed, on motion of the defendant.—Jb........... 

3. Same; duty of court in such case.—In such o case, on proper ap- 
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plication, which may be made by the infant by a next friend, the 
general guardian, or any near relative, the court should institute 
an inquiry whether the suit is for the benefit of the infant, and 
whether it is for his interest that it should be prosecuted by the 
person named as next frierd ; and if it appears that the suit is not 
for his benefit, or that it is not for the interest of the infant that 
the same should be prosecuted by the person named as next friend, 
the court will order the proceeding to be stayed, and in the latter 
vase remove the next friend and appoint another in his stead.—Jb. 


INSANITY. 


1. Sanity ; presumption as to.—Reason being the common gift of God 
to man, every man is presumed to be sane, and insanity can only 


be proved by clear and unexceptionable evidence.—Colton v. Ulmer ¢ 


2. Partial insanity; what will invalidate. —Partial insanity will invali- 
date contracts generally, and will be sufficient to defeat a will the 
direct offspring and fruit of partial insanity.--/b........... aves 

3. Will, contest of ; what improper charge as to sanity of testator.—If, 
on an application to prove a will, an issue is made up as to the 
sanity of the testator, and submitted to a jury, a charge of the 
court is erroneous which instructs the jury that, unless the jury 
believe from the evidence that testator, if of sound mind, would 
have included contestants, his grand-children, in the benefits of 
his will, they can not set the will aside because he may have ex- 
cluded them under an insane delusion as to their father.—Jb..... 


INSOLVENT ESTATES. 


1. Proceedings are in rem.—Proceedings to declare an estate insolvent 
are in rem, and the jurisdiction of the court attaches on the report 
of insolvency made by the administrator The decree, after juris- 
diction obtained, is not void for irregularities. — Hine v. Hussey.... 

2. Decree of insolvency, nunc pro tunc; when takes effect against credi- 
tor.—A decree of insolvency of the estate of a decedent, entered 
nunc pro tunc in the probate court, under section 796 (5a) of the 
Revised Code, takes effect against the creditors of the estate, in 
reference to filing their claims, from the date of its actual entry. 


AIAG Us! ACKUEWs nic 6.5.6 65:00 siateleraavere Nralerelarcen enstape ara repeats so marelereye 
INSURANCE COMPANIES. 

See TaxaTion, 1-4. 
JUDGMENTS AND DECREES., 


1. Validity of judicial proceedings before incompetent judge.—The pro- 
ceedings in a cause before a judge who is interested, or related to 
either party, or in which he has been of counsel, sitting without 
the consent of the parties entered of record, or put in writing if 

the court is not one of record, are voidable only, and not void. 

eR INI <6 aiavaknaneiineine hee ehadineen womens Meeeeed 
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2. Judgment in detinue.—In detinue, there is no option of delivering up 
the property or paying the value. On the contrary, the judgment 
and execution are absolutely for the restoration if the same can be 
found, together with the damages and costs ; and only in the alter- 
native as to the value, in case the property should be destroyed or 
eloigned —Robinson v. Richards ............ Seis sein eet DIN os 

3. Lien of judgment, —A judgment rendered in 1866 is not aiien upon 
lands which were soid after its rendition, but before an execution 
was delivered to the sheriff of the county in which they were situ- 
ated.— Baskins v. Calhoun. ............. Se eh SOOT ee eee 

4. Judgment of court below ; merged in judgment of supreme court on 
affirmance. —A judgment rendered by a circuit court during the ex- 
istence of the Confederate government in this State, which was 
afterwards carried by appeal to the supreme court of the State dur- 
ing the Provisional government established after the close of the 
war, and affirmed in that court, becomes merged in the judgment 
of the supreme court upon affirmance in that court, and is valid 
and must be enforced,~- Wilson v. Isbell. .... 0.6... cece eee Bei 

5. Judgment of court of concurrent jurisdiction ; force and effect of as 
plea or as evidence.—In civil eases, the judgment of a court of con- 
current jurisdiction, directly upon the point, is as a plea, a bar, 
and as evidence, conclusive, between the same parties, upon the 
same matter directly in question in another court. And the cause 
of action is the same when the same evidence will support both 
actions, although the actions may happen to be founded on differ- 
ent writs.- Cannon v. Brame............. Fae. WS COR Cro TC ero 

6. Judgment in replevin in Florida; how far conclusive in Alabama. 
The exemplification of a judgment in replevin, rendered in the cir- 
cuit court of Florida, between the same parties upon the same 
cause of action, is as conclusive in Alabamaas in Florida, although 
given in evidence under the general issue.—J/b............ Soni 

7. Probate decrees during rebellion.—Orders and decrees rendered by 
the so-called probate court during the rebellion, for the sale of de- 
cedents’ lauds, are to be treated as the orders and decrees of for- 
eign courts ; and they may be impeached for fraud, want of juris- 
diction, or an illegal exercise of the jurisdiction which they have 
usurped. Quere-—Is there any appeal to this court from the judg- 
ment and decrees of said so-called courts of probate, rendered 
during the late rebellion? (Woopnury, J., arquendo, in Scott v. 
Jones, Oo 11. 3435.) — Mosely e. Tethill......5..0000050. 0000s F 

8. Same.—The probate of a will, and letters testamentary grante tod 
thereon, by a probate court of the rebel State government of Ala- 
bama, during the rebellion, and before the 20th day of July, 1565, 
the date of Governor Parsons’ proclamation, and betore the judge 
of said court had taken the oath of amnesty and of office required 
by said proclamation, are to be regarded as the acts of a foreign 
court.— bibb § Falkner v. Avery...... EtG ee aie Sheree 

9. Same ; executors, whose letters testamentary were granted by; what 
must be done in order to maintain an action in courts of this State. 
Executors, in virtue of such letters, can not maintain an action in 
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the courts of this state, but new letters testamentary must be taken 
out, and new securities given, as prescribed by law. The right to 
take out new letters will be admitted as a matter of course, unless 
some special reasons intervene to the contrary.—I/D.........-0+++ 
10. Final settlement of executor, made in 1864 ; force and effect of.—A 
judgment or decree of final settlement, made by executors in 1864, 
in the probate court of the rebel State government, is not void, but 
has the force and eftect of a foreign judgment ; and. if carried into 
effect, is a protection to the executor, until impeached for fraud, 
or avoided by some legal proceeding for that purpose.—Griffin v. 
EAARAG DUTNG Sosa So Sess osa a oelebrepteraetme Neue se aieaiaee en 
11. Partial settlement of administrator's accounts.—Where the vasanil 
recites that an administrator appeared and filed his accounts for a 
partial settlement and distribution, and a time was appointed for 
the hearing, at which the accounts were audited and decrees ren- 
dered against him, he can not be permitted, in a collateral way, to 
deny that the proceedings were held on his application.—Thomp- 
BOR DTP s 10's aistovs,aie's sa, a.00e0 eidecielertercisis Stoseveraistasta ce 
12. Same; when final.—An absolute decree, in favor of a distributee 
against the administrator, on a partial distribution of the estate, is 
a final decree which will support an execution, and may be revived, 
if dormant on account of failure to issue execution.—J/b......... 
13. Same; when not satisfied by payment of Confederate currency.—A 
decree of partial distribution in favor of an infant distributee, by 
his guardian ad litem, rendered in 1860, is not satisfied in whole or 
in part by a payment of Confederate currency, in 1863, to the suc- 
CessOr In The AGMINISUPATON, —10) 5 on. oe ss ose a sive eiore a6 airesies 
14. Judgment in garnishment case; when may be set aside at subsequent 
term.—A judgment against a garnishee rendered upon his answer 
alone, and not warranted by it, may be set aside at a subsequent 
term, if the answer has become a part of the record.—Corbitt v. 
BeNOR fe ota: eeiieis 5 sats Oe A aE er eer reer Teme eer et ee ‘ i 
15. Same; Giinbdlinidin ness of.—A judgment of non-suit or Jeena in 
a garnishment case, concludes nothing except as to costs, It stops 
the suit, and settles liability for.costs, but’nothing more.— Vise v. 
Me ge CLO PA CYTO ETO ICIOCOI RIE ICCRREe revere cnata tere yee sraieieresieaar 
16. Judgment by default; what not sufficient to support.—A summons 
not signed by the clerk or his deputy, is not sufficient to sustaina 


judgment by default.—Costly v. Driver........ wiasua grelviaioieisleeiters 
Also, Winnemore v. Matthews....... nib date RIS OSCaeIN Oe eoneiaia aero bie 
Wilson v. Owens Adm’r...... pieirelewir' e aie wie ieieiaiins 5/416 ave! buertim 


17. Same; when may be taken.—H. sued Bi in an action of debt, on a 
promissory note made June 1, 1863, in the circuit court of Bullock 
county ; the suit was commenced March Js, 1867, and judgment by 
default was rendered for plaintiff on the 30th day of April, 1868 ; 
such name nt was not prematurely rendered.— Bethune v. Hale.. 
See, also, AMENDMENT, 4-7. 


JURORS AND JURY. 


See CrominaL Law, 13-19. 
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LEG ACY AND DEV ISE. 


1. When legatee can not be required to account for advancements.—The 
legatee under a will can not be required to account for advance- 
ments upon a distribution of the estate, unless it is so required by 
the will.—Cawlfield v. Brown..... ace Seite’ Sa PC Sree ake oe 

2. When executor may retain out of legacies.—The raaeubie may retain 
out of each legacy the sums paid out by him to each legatee respect- 
ively ; but in ascertaining such payments he can not combine with 
them the amount of the advancements made in the life-time of the 
testator.—Ib..... 50 on ae pepe ieistererin os 

3. Legacy construed.—-A testator bequeathed to his nephew land and 
slaves worth about $50,000, on condition that the use of them was to 
be his compensation as executor of the will, or if he failed to exe- 
cute it, he was to pay his successor not exceeding $2,000 a year, to 
be secured by lien on the property. He was also to pay to the es- 
tate of the testator (to constitute part of a residuary fund, ) $20,000. 
If he refused to accept the property on these terms, or having ac- 
cepted it, fuiled to execute the will, or to pay his successor the 
compensation required, whatever payments had been made on the 
$20,000 were to be refunded with interest, the property wak to be 
surrendered with the rents and profits, and he was to be paid for 
any services rendered as executor. The absolute title to the prop- 
erty was not to vest in him until after the final settlement of the 
estate. The legatee, in 1860, shortly after the death of the testator, 
accepted the property on the terms, gave a lien on it for the com- 
pensation of his successor, if one should be needed, and executed 
five bonds, payable in‘annual installments, secured by lien on the 
property, for the payment of the $20,000. He ‘died in 1861, the 
slaves were emancipated in 1865, and the estate is not yet finally 
settled. Censtrued as follows : 

1. The right to the use of the property vested in the legatee from 
the time he received possession of it. 

2. The obligation to execute the will of the testator, or to pay the 
compensation of his successor, was not affected by the emancipa- 
tion of the siaves before the final settlement. 

3. The legacy intended to be given was the value of the property, 
less $2U, 000. 

4, As the absolute title was not to vest in the legatee until after the 
final settlement of the estate, the value of the slaves at the time 
they were received must be set off against the $20,000. If it 
equals or exceeds that sum, the bonds must be cancelled. If it 
is less, they must be paid to the extent of the diminution.—San- 
ders v. Cabaniss..... rheh ay ssniswisaeyes scissile sansa Biseoreie sis! 


LEGITIMATION OF CHILDREN. 
See Estates oF DECEDENTS, 7. 


LIEN. 


See JUDGMENTS AND DEcREES, 3. 
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LIMITATIONS, STATUTE OF. 





1, Pariial payment, by one of several jeint makers ; burden of proof on i 
whom.—In an action against one of several joint makers of a prom- 
issory note, who pleads the statute of limitations, and the plaintiff 
seeks to avoid the bar of the statute by a payment indorsed on the 
note before the bar was complete, he must prove affirmatively— 
the burden is upon him—that the payment was made by the de- 
fendant before the cause of action was barred.—Knight v. Clements 89 
2. Same, indorsement on note; what not evidence of —An indorsed pay- 
ment, in such a case, on the note, is not of itself evidence of the 
fact of payment, nor of the time of payment, or by which of the 
joint makers the payment was made ; the indorsement being the 
act of the party, to permit it to be evidence, without further proof, 
would be to permit him to make evidence for himself—Jb........ 89 


3. Same.—In an action on a promissory note against one of several 


joint makers, where the statute ef limitations is pleaded, and the 


piaintiff relies on a payment, indorsed on the note, to avoid the bar 


ot the statute, if there is no evidence to show by which of the joint 

makers the payment was made, a charge to the jury that, if they 

find from the evidence that a payment was made on a day named, 

and there is no evidence to show by which of the particular obli- 

gors the payment was made, the yY may, asa matter of law, presume 

it was made by the persons jointly chargeable, is erroneous.—Ib.. 89 
4. Same; what not erroneous.—In such a case, a charge that, if the 

jury find from the evidence that the defendant was merely a surety 


on the note sued en, then the jury would not be authorized to pre- 
~ . i 
sume, as 2 matter of law, that the payment indorsed on the note 4 


was made by the defendant, without further proof, is a proper 
charge, and to refuse to give it will be error.—Jb....... eee HOO 
5. Limitation of action for rent,—-An action for rent of a saw and grist 
mill on the Jand of the lessor, is a suit for rent of lands. When 
such rent is fora single year, although by oral contract, it is not 


barred by a limitation short of six years.— Wise v. Fulicner........ 471 


LOST RECORDS. 
1. What proof sufficient to authorize substitution of.—On a proceeding 
to supply a lost record by substitution, under the statute, proof 
which shows that the original once existed, and its contents ; that 
the court house in which such record was kept had, subsequently 
to the filing of such record, been burned down, and that said orig- 
inal record, after diligent search, cannot be found, and that the 
copy proposed to be substituted is a substantial copy of the origi- 
nal, and does not contradict the portion of the record destroyed, is 
sufficiently satisfactory to allow the substitution.—Shiver v. Shiver. 349 
2. Revision of judgment on error.—in such proceeding, the judgment 
ot 


be reviewed in the appellate court, and corrected if erroneous.—Jb. 349 


the court below upon the force and effect of the evidence, may i 
See CHANCERY, 10. 
LOTTERIES, 


See Crrmrnat Law, 22-25. 
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MANDAMUS. 


1. Order of circuit court on rile nisi.—An order of the cirenit court, 
made in conformity with the command of this court, on a role ris, 
granted on petition for mandamus, isnot error, ‘The making oi such 
an order, in conformity with the command of this court, is but the 
execution of a decree of this court, and is necessarily fina .-—Be- 
NRE NRE ag): os o's! Kinin. 5 <1 Sa Ss isis ae So Saale Sk ad he nm 

2. When writ will be granted to enforce subscription for said and j issu- 
ance of bonds, §'c.—A writ of mandamus will be granted to enforce 
the subscription for stock, and the issuance of the bonds of the 
county, in payment for the same, when voted tor by the poople of 
the county, under the act of December 31, 16s, if the court of 
county commissioners refuse to comply with the requisitious of 


« 


act, upon the ground that the same is void for want of co: 
to the constitution of the State. (Per Perens, J. Preowx, C. J., 


concurring. )—Lx parte Selma & Gulf LKailroud Company. ......... 696 
MERGER. 
See JUDGMENTS AND Decrees, 4. 
MORTGAGE. 
1. Construction of mortgage taken by administrators. ~The adnainis tl 
tors of a decedent caused his debtor, who had given to him a note 
and a mortgage on lund to secure its payment, to give a new note, 
payeble to them,’and a mortgage conveying the same and additional 
lands, as a security for its payment to them, administrators of the 
estate of the decedent, for the benetit of the heirs of said estate, 
Held, in an action by the administrators, as such, io recover the 
land, that the conveyance was to them in their representative char- 
acter, and they were entitled to recover.— Wilkins dg: Sinith v. Sor- 
SCRE EECR AGRE w PEW EKGERKA WOVE 4 VEER KOR EERE SOS 6/0000 8 000 272 
2. Mortgage taken by wife during coverture.— A married women own- 
ing a statutory separate estate may, notwithstanding her coverture, 
take a note payable to herself for her own debt, and a mortyage to 
secure it to herself in her own name. She may do the same to 
secure a debt to her as guardian, when she would be liable for the 
debt to her as guardian if it should be lost.— Wing rv. Seals ....... 415 
3. Same; bill to foreclose such mortgage, who necessary parlies.—In a 
suit in chancery to foreclose such a mortgage after her death, the 
only necessary parties would be her executor or administrator, and 
PMSmmOrCnCOr, AI MINI Th ccc ccece sc baaws cock sscee cases 415 


4. Same; what power passes to executor of. —A feme sole owning a 
statutory separate estate, after the death of her husband, was regu- 
larly appointed gaardian of his minor children, She then con- 
tracted a second marriage ; after this, and during her covert 
with her second husband, she made settlement with a person in- 
debted to her in her own right, or as guardian, and took his prom- 
issory note payable to herself aiciduatty, for the amount of gross 
indebtedness thus ascertained, and the debtor gave her a mortuag 
on his lands, to secure this debt ; she then made her will, dispos- 
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ing of her statutory separate estate,and died,—Held, that after her 


? 


death, her executor might, by bill in equity, in his name as such, 
foreclose said mortgage, if said debt remained unpaid and the law 


se: Macunc th coetmiis a page ic CCR EPEC E CTE E TT CROCE sree staptous ale sige 415 


a 
~~ 


>. Morigage securing several debts; duty of mortgagee, on sale of prop- 
erly, as lo application of proceeds. —When several debts are secured 
by a mortvave, for some of which debts there are sureties who are 
not parties to the mortgage, the mortgagee becomes the trustee for 
the sureties to the amount of the funds thus provided for their in- 
demnity ; and upon a sale of the mortgaged property, the mort- 
gayees must see that their just proportion of the proceeds of the 
sale is applied to the discharge of the debt on which the sureties 
are bound.—Melder'r. Varner... 0.6. ccccccaceeseeens stenejokercelensiers 429 
6. Sume: application of proceeds of sale—-If such mortgagor is also 


the principal on the debt on which the sureties are bound, on a 
sale of the mortgaged property, the portion of the proceeds of 


such sale appleable to the debt cn which the sureties are bound, 
will be credited as a payment pro tanto on the debt, and the sure- 
ties to that, extent discharged.—/b..... ET Oe ses, 4ee 
Sale of property under; procceds of, how must be distributed even 


“) 


where part of debts are for usurious interest. -Where there is a 
mortgage for the security of several debts, some of which include 
amounts for usurious interest, and others only include amounts 
for legal interest, upon a sale of the mortgaged property, and an 
ippropriation of the proceeds thereof, if there are no preferred 
debts, the funds must be appropriated without regard to the amount 
of the illegal interest, if the mortgagor assents to such appropria- 
tion, notwithstanding the fact that some of the debts secured by 
such mortgage, and for which debts there were sureties, would be 
paid in full if the amount of such illegal interest should be de- 
ducted from the debts secured by the mortgage.—Jb.......... ooo S29 
8. When not fraudulent for usury.—A mortgage is not fraudulent on 
account of usury in the debt intended to be secured, when the 
usury is not so excessive as to render the debt a simulated one, 


TRGSARG RD: GCOUNTMING 3 sctsere a iors ac ors nies Sis arslaie ai otong wiereie's Se 
9. Reformation in equity.—The chancery court may reform a mortgage 
ayainst a judyment creditor who has notice of the mistake before 
a sale under his execution.--/b .......... niece eee Aree sister 582 
10. Purchase by morigagee at mortgage sale.—A mortgagee may pur- 
chase the mortgayed premises at his own sale. Such sale is not 
void, but only voidable, and it is good until it is set aside. The 
title thus derived will support an action of ejectment, But if 
such a sale were void, then the mortgagee, after the law day, may 
maintain ejectment upon the title derived from his mortgage. 
LIQUORS O TAMOS ON 5.10 awisisisin ae tine winsiee’ ea weeee os Siolereies tle ea aes 482 


NEW TRIAL. 


See ReneaRine at Law. 
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OVERRULED CASES. 


1. Anderson v. McGowan, 42 Ala, 280, overruled by Anderson's Admr 


v. McGowan and Wife....... DEER iette eee ie etnseroeniee sd Sater nani dais 
2. Cunningham v. Fontaine, 25 Ala. 644, overruled by Gabler v. Wann. 
3. Glenn v. Glenn, 41 Ala. 517, overruled by Dillingslea v. Glenn..... 
4. Steadman v. Steadman, 41 Ala. 573, overruled by Billingslea v. 
MSR Conn kG uo oles Shaw ose bier amet ee ee eee 


PARTITION. 


~ 


1. Jurisdiction of probate court.--The probate court, on an applica- 


tion to se]! lands for division between joint owners or tenants in 


common, has not jurisdiction to determine complicated questions 
of law or faci respecting the title ; but it may receive the ordinary 
evidence of title afforded by dec tie of undisputed validity, when 
the applicant’s title is simply denied.—Guilford v. Madden........ 
2. Vendor's lien. —On a sale by commissioners of land, on petition of 
the heirs who own it, for distribution amon iy them, under the act 
of February 5, 1856, the vendor’s lien remains unimpaired in the 
heirs who own the land, and this lien may be entoreed by them 
by bill in chancery. Itis not necessary that the commissioners 
shall sue or be made parties, although the note for the purchase- 
money was made payable to them as such commissioners,— Meln- 


CO ee oo i a arm Pale etree sare S18 Wie teclerSaix'e Weis eie ps SE Sess 


PAYMENT. 


1. What constitutes.—The deposit with the clerk of the court of a sum 
of money in Confederate treasury notes, by a garnishee, on filing 
his answer, to which garnishment suit the owner of the debt 
not made a party, is not a pay ment of the debt sought to be a 
tached in the oli e’s hands, which precludes the owner of the 
debt from its recovery by suit, afier the garnishment is dismissed. 
RR ey ee re 

2. Judgment ; not satisfied by payment of GC onfederali currency.—-A 
decree of partial distribution in favor of an infant distributec, by 
his guardian ad litem, rendered in 1860, is not satisfied in whole or 
in part by a payment in Confederate currency, in 1863, to the sue- 


cessor in the administration.— Thompson v. Perryman...... 2.2... 


PLEADING AND PRACTICE. 
PARTIES. 
1. Infants.--Ao infant must sue by his next friend; and such a suit 
may be brought in his name, by his next friend, without tirst ob- 


taining the leave of the court.— Barwick v. Rackley. 


CoMPLAINT. 
2. Description of plaintiff.—Where a party may maintain an action in 


his own name, as an individual, if the complaint states that the 
plaintitf, “as sheriff of Montgomery county,” claims, &e., the 
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words ‘‘as sheriff,” &., may be treated as mere descriptio persona, 


and surplusage.—Vonlyomery County v. Barber....... acura ciate 237 


ge 


Sufficiency of.—A complaint in the name of the representative of a 
deceased administrator of an intestate as plaintiff, on a cause of ac- 
tion which accrued to the intestate, does not contain a substantial 
cause of action.— Morrow v. Taggart.......eceeeseccesseccececes OGL 
4. Same.—A complaint upon the common count for work and Jabor 
done, in which it is not stated that the work was done by the plain- 
tiff, does not contain a substantial cause of action.— }Vinnemore v. 
UMREL CLUE WI favo) oy 580 a5 saxo a ay ave asic; a caanc ove7 orm Sr s's1 te o's sieve avers efralola ers sisraisisisisie AAO 
5. What is part of —The marginal statement of the names of the par- 
ties, is v part of the complaint.—Graham v. Gunn... . ccceee eee OTT 
6. Description of plaintif.—A complaint which describes the plaintiff 
in the margin, ‘‘administrator of Moses Gunn, deceased,” merely, 
and declares that the note sued on is the property of his intestate, 
sufficiently avers the representative character of the plaintiif, and 


the ownership of the note, after judgment by nil diciti—I1b....... 577 
DeEMURRER. 

7. To complaint containing several counts.—If a complaint contains 
more counts than one, a demurrer to the whole complaint will be 
overruled, if there be one good count, unless there be a misjoinder 
of counts.— Montgomery County v. Barber. oc... 0.65. F saps ae iar ae 


8. Assigninent of ciuse of demurrer.—A demurrer to a petition for re- 
hearing after final judyment, (Rev. Code, § 2814,) like any other 
demurrer, should distinctly state the objections taken.— State v, 


ATEN «3 5 aces 6S Beets ‘ A TA ee Ee Pe eee re 46 


shown by the record to have been disposed of by the court, will be 
presumed to have becu withdrawn by the party pleading it.—Cov- 


HI LOTE: COWEN, 0. TENNEY So: 0. 525.5:0 ianis.nie'e 6 Kaew sieaieis'o-s ws ¥!3 Sate 
PLEas. 


10. Abatement, plea in; when may be stricken from the files before being 
disposed of.--{f « plea in abatement is filed, and afterwards, before 
the plea in abatement is disposed of, the defendant pleads in bar 
to the action, and the parties thereupon proceed to prepare the 
case for trin] on the merits, the plea in abatement will be held to 
be waived, and it may be stricken from the files without error. 
VODICE TONS U5 OWES crate oro din nue ee eigen te area Meta reterar scien aaa 
11. Misnomer.—The objection that the initial only of the first name 
of a defendant is set out in the summons and complaint, can only 
be taken advantage of by plea in abatement.—Velvin v. Clark. ... 286 
12. Plea “in short by consent”; when suficient—A plea “in short by 
consent” is snilicient, if not demurred to for that reason.-—Colton 
©: Ward nncic cs RM Siay nierouetieees RarabelarsOelateteltcoieits seiner saleiad Oe” 
13. Plea of ne unques executor.--A plea of ne ungues executor is a good 
plea in bar when a party sues in that character ; and it is error to 
strike out such plea on motion to the court, merely because it is 
pleaded in short by consent, when no objection is taken to the form 
HOUSE GSR Ng 20 Obey saa ay wc lcl a th ac 31 $05 Gelatin sais w esmbareuaiaraibhele Sete M atta ere oak OOO 
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PROHIBITION, 

1. Power of circuit judge to issue.—A judge of the circuit court in va- 
cation has no authority to issue a writ of prohibition; but, if 
necessity of the case requires it, may issue a rule t) show cause, re- 
turnable to the next term of the court, which rule being served on 
the inferior court or judge, and the parties_to be affected by it, ope- 
rates as a prohibition until the further order of the court.--Kx parle 
Ray § Defoe..... SS ee BUM sates amigas ln a rayaie lator alee ee muti ened 


REDEMPTION. 
See ATTACHMENT, 2. 
REHEARING AT LAW. 


1. When applied for.—An application for a rehearing, on petition to 
acireult judge, comes too late if not made within four months 
from the rendition of the judgment.— State vr. Gardner... 0.22.6... 
Demurrer to petition.--A demurrer to the petition in such a case, 
like all other demurrers, should distinctly state the objection 
taken, Or 10 will ‘be overruled —ID . ... 0.5. .cececsss ces ceeeeeees 
3. Petition; when should not be dismissed.--It is not error to refuse to 

dismiss such a petition on motion, when the same objection may 

be raised by plea. The court should allow an amendment, or put 


© 


RUNES PR MRENE ABD RNR SS ALBA os 855 aw > c's x 650 001 wll aaj s ania loSv0lss)ew'es vines 
4. Admissibility of parol evidence —On such an application, parol evi- 
dence may be given to show that the judgment should not have 
been rendered. On such an application, made within the pre- 
scribed time, such judgmeut is not final, and it may be impeached 
for any of the reasons specified in the Code.— Rev. Code, 9 214. 


When judgment of circuit court in relation to, will not be disturbed. 


qr 


A judgment on a petition for rehearing will not be reversed becanse 

the petition is informal, unless its deficiencies have been assailed 

by demurrer or plea in the court below.— Pynes v. The Stale 
6, When granted.—A rehearing and new trial may be allowed in a 
suit at law, if the application is made within four months after the 
rendition of the judgment in the case sought to be reheard ; but 
will not be allowed for any other grounds than those meutioned in 
RC StRNIGOs——“NOSON D. MIOOTE 255 aa ooo 5 a. 5 000 ie aie wieis le lores 2's ar 
Appeal on an order granting a rehearing ; when entertained. —When 


~! 


all the evidence upon which a rehearing is granted is set out in the 
bill of exceptions, an appeal will be entertained by this court on 
an order allowing the rehearing, and the order will be reversed and 
“ause remanded, if the evidence does not justify the order so al- 
OWNS IW 3 siaisicis cic Sees Ginisveb ate EOC SIEESO CO aa ee tare 


ROADS, PUBLIC. 


1. Duties of apportioner.—Section 1338 of the Revised Code does not 
require the apportioner of roads to make report to the grand jury, 
unless soine overseer has failed to discharge his duty.— Williams v. 


PANE EE ck esis ond bade euas ans sieeet as er ee ree 
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2. Duty and liability of county in reference to.—There is no general law 
of this State requiring counties of the State to keep the public 
roads, or bridges on the public roads, in safe repair, and this is 
not a duty incident to the authority granted in the charter of their 


incorporation.—- Covington County v. Kinney... 22.4. ivauaaieterecetdetets 
SHERIFF. 


1. Failure lo return erceution.— When an execution is issued on a judg- 
ment which is nota nullity, the sheriif, on receiving the execution, 
has no choice but to obey its mandate. He must return the writ 
and execution thereof, as required by law. If he fails to do this, he 
incurs the liability for damages imposed by the statute for such fail- 
ure.—- Noble & Brother v. Whetstone........... . 

2. Same.—The bankruptey of the defendant in a judgment is not a suf- 
ficient excuse for the slerill, on a motion against him and his sure- 
ties for damages accruing in favor of the plaintiff on the sheriff’s 
failure to retarn an execution issued on such judgment.—J/b..... 


SUMMARY PROCEEDINGS. 


1. Ayainst tax collector.—In a judgment on motion against a tax col- 
lector and his sureties, rendered by nil dicit, the judgment entry 
must show the liability of the defendants for the debt or penalty 
sought to be recovered, and that the facts were proved necessary to 


give the court jurisdiction.—Graham v. Reynolds........ ee ee 
SUMMONS. 


1. Not signed by clerk, insuficient.— A summons not signed by the elerk 


or his deputy, is not sutlicient to sustain a judgment by default. 


Costly v. Driver ee ScuataiaVandiand wiararetareree neocons seters sotehee Sree 
Ris, Wennemore ©: DEORE 6osiccccccdcscseceucwes Otaeetaia Srateneiere 
PP aISONL-t. VIDORS AUNT. caidas es0ceGica cess owe awk Site strecats 


2. Acceplance of service; when must be proved.—A judgment by de- 
fault, where the service of the summons is acknowledged, by in- 
dorsement in writing thereon, can not be sustained without proof 
of the service of suimmous; nor is such a judgment cured by the 


statute of aimendments.— Wilson ve. Owens’ Adm'r......... 


4 


3. Service: what does not amount to.—A return by the sheriff, “ exe- 
cuted by leaving a copy at J. F. Reynolds’,” shows no service at 
GCN © CUT Rien ao cgssis 6 vases miss wrtitreeee eeinie5 50 areranesa aaa 

4. Venue; what recital controls in summons.—In an action of debt by 
summons and complaint, if the renue is correct, as stated in the 
margin of the summons and complaint, this will govern a different 
renue stated in the body of the summons.—Relfe v. Valentine §* Co. 

5. Summons; what suficient to support judgment by default.—A sum- 
mons issued by the clerk of the circuit court of Lowndes county, 
with the county of Lowndes inserted in the margin, is sufficient to 
support a judgment by default, when the body of the summons re- 
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cites that the defendant is required ‘‘to appear at the next 
term of the circnit court of Montgomery,” to be held for said coun- 
ty at the place of holding the same.—Jb...........0.. 0000 cece 
6. Irregularity ; for what, judgment will not be reversed on appeal. 
Such an irregularity is amendable in the court below, by striking 
out the words “ of Montgomery.” And a judgment will not be re- 
versed for such an irregularity, if there is a suflicient complaint. 


SUPERSEDEAS. ’ 


See Execution, 5. 


SURETIES. 


1. On guardian’s bond.—The sureties on a guardian’s bond are not 
liable for a sam of money, by way of damages for the breach of the 
bond, larger than the penalty of the bond and interest on such pen- 
alty after breach of the bond.— Tyson v. Sanderson...........05-. 

2. Injunction of judgment against.—H., by his will, made his wife his 
principal legatee, and after his death, she, for a time, adminis- 
tered his estate, but not until it was finally settled. On her resig- 
nation, H., as administrator de bonis non, with the will annexed, 
was appointed to succeed her, and on her final settlement of her 
administr ition, a judgment was rendered'against her in the probate 
court for $5,924. To secure the payment of this judgment, she 
conveyed her estate in the hands of the administrator de bonis non 
to a trustee, for the benefit of her securities, of which the xdminis- 
trator de bonis non had due notice,— Held, that if the administrator 
de bonis non paid out the funds thus in his hands to the widow, 
without the consent of the sureties, to the extent of the amount 
thus paid out, the judgment would be discharged against the sure- 
ties ; and if the amount thus paid out was suflicient to discharge 
the whole of the decree, equity wouid interpose to release the sure- 
ties froin further payment of the Judgment.— Henderson v. Huey... 


TAXATION. 


1. Premiums received by insurance companies incorporated by State laws ; 
how liable to be tared.—Insurance companies incorporated in thi 
State are liable to pay a tax of one per cent. on the gross amount 
of premiums received from their business, in this State, during 
each tax year, exclusively for public school purposes ; and the faet 
that portions of the amount of gross premiums have been paid out 
in dividends, does not exempt the amount so paid out from this 
tax.— Citizens’ Mutual Insurance Company v. Lott. ....6.0.0000 05. 

2. Same.—Such tax is not a part of the “ State assessment,” on which 
the county commissioners can levy an additional tax for county 


RRM PO ME eee OD nig ins to's la la)a o's Sis Siew snip wisic’s ¢.a esl lA. Adie Biela se eiers:s% 
3. Same.—Such companies are liable for the tax imposed on dividends 
declared or earned, and not divided, but not on dividends declared 
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and paid over to the stockholders during the tax year. Such divi- 
dends are to be considered as divided and paid over to the stock- 
holders when the stockholders have received the same in money, 
or in credits on their stock notes in possession of the company. 
ogg EE ET ESTER RE OEE CORRE TIER ETE seks 

4. Premiums ; how estimated.—In taxing the gross receipts of premi- 
ums, they are to be estimated for the year ending December 31st, 
last preceding the assessment,—Acts 1868, p. 306, § 15.—Ib.. 

5. Taxation ; rate of ; extent of, by municipal corporation —Taxes on 
the same species of property should be equal, and assessed accord- 
ing to the value of the property taxed, and not according to the 
extent of such property adjacent to the stre et, &c. When a tax is 
levied by » municipal corporation, it can not exceed a rate of two 
and one-half per centum on the assessed value of the property 
taxed ; and the tax must be levied on all the taxable property within 
its limits, according to its value ; and not upon the property of a 
few only.— Mayor and Aldermen of Mobile v. Dargan....... srecaeeine 
Also, Mayor and Aldermen of Mobile v. Royal Street Railroad Co... 


TAX COLLECTOR. 


1, Summary proceeding against.—--In a judgment on motion against a 
tax collector and his sureties, rendered by nil dicit, the judgment 
entry must show the liability of the defendants for the debt or 
penalty sought to be recovered, and that the facts were proved nec- 
essary to give the court jurisdiction — Graham v. Reynolds........ 


USURY. 


1. Who may take advantage of.—A debtor may pay usurious interest 
on his debt, and he may convey his property for that purpose ; and 
he alone can avail himself of the defense of usury.—/ielder v. Var- 
Meee we ioianclon crcowisiaz avape close ee iree ein c/sis\emincle ss ‘ 

2. Same.—Usury is a "personal defense, and can not be taken advan- 
tage of by a judgment creditor of the borrower.—Baskins v. Cal- 


NOD Sac OSe Ree S68 cepa ces Re ee 


See, also, MorreaaeE, 7, 8. 


VENDOR AND PURCHASER. 


1. Change of ownership ; insufficiency of evidence to support.—Evidence 
tending to show that certain bales of cotton were transferred ‘‘ab- 
solutely and unconditionally” to another, is not sufficient to sup- 
porta charge of the court that such transferree,thereby became the 
“owner” of such cotton.---Lyon § So. v. Kent, Payne § Co....... 

2. Same.—A transferree, with power to take possession, merely, of the 
cotton thus transferred, does not necessarily thereby become the 
owner ; and a charge that assumes this is erroneous.---/}......... 

3. Purchaser of land from one joint owner ; when charged with notice of 
the interest of another joint owner.—A purchaser of land from one 
of two joint owners is chargeable with notice of the interest of the 
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other, when it is shown by the conveyance to which he must look 
for the title of his vendor.---Campbell v. Roach......... Pee sates 
4, Vendor's lien ; when retained and enforced.—The vendor’s lien upon 
land is retained as well when a conveyance is made as when 
only bond for title is given, and it is not necessary to exhaust legal 
remedies before resorting to its enforcement, The lien follows the 
consideration, unless an intention to interrupt it is shown.---Jb.. 
5. Purchaser for valuable consideration without notice; defense of. 
The defense of a purchaser for a valuable consideration without 
notice, is not available if the money has not been paid.—Ib...... 


6. Same.—A vendor's lien upon land for its purchase-money is not 


impaired because the obligation taken for its payment includes 
the price of personal property sold at the same time, when the 
amount to be paid for the land can be ascertained by proof.—-Rus- 
sell v. McCormick....... Paceline inns Sibla blesses eieie Biie eas siesereaieveis 


7. Same.—A purchaser of land can not resist the enforcement of his 


vendor's lien, on the ground of his bond for titles not being 
stamped, and the inchoate right of dower of the vendor's wife, 
where the vendor offers to convey a perfect title, which the court 
requires to be done, before the sale shall take nll Watson v. 


8. Enforcement of vendor's lien.—On a sale by commissioners of land, 


on petition of the heirs who own it, for distribution among them, 
under the act of February 5, 1856, the vendor’s lien remains unim- 
paired in the heirs who own the land, and this lien may be enforced 
by them by bill in chancery. It is not necessary that the commis- 
sioners shall sue or be made parties, although the note for the pur- 
chase-money was made payable to them as such con:missioners, 
DEERIDEN © MOON oc oisaic sssisisis as xcuaws ose> Beis wala eniecsctts 


9. Rescission of sale, on ground of fraud, §c.—A party who seeks to 


rescind a sale of lands on account of fraud, defect of title, or a want 
of authority in the vendor to sell, must be diligent and prompt— 
diligent to dis cover the fraud, &c., and prompt to avail himself of 
his discovery, when made, If he retains the possession and enjoy- 
ment of the lands, with a knowledge or the means of knowing, 
from the day of sale, all that he knows when his offer to restore the 
possession and rescind the sale is made, and lies by, and suffers 
judgment to be obtained against him for the purchase-money, his 
equities will be greatly endangered, if not lost, unless he can show 
some good reason and excuse for his delay.—Garrett v. Lynch..... 
10. Specific performance.—A sale of lands by an administrator, for 
distribution amongst the heirs at law, under a decree of the pro- 
bate court tor that purpose, will not be affected by a subsequent 
loss or destruction of the decree, and the record and proceedings 
in which it was made. If the decree and records can not be sub- 
stituted under the statute, so as to enable the purchaser to obtain 
a title in the probate court, on a proper application to a court of 
chancery, and on payment of the purchase-money, or a readiness 
and offer to pay, that court will either decree him a title, or direct 
the administrator to make him a title.--7b..............- eoeecee 
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VERDICT, 


See Crirminau Law, 32, 


WILL. 


1. Contest as to; what improper charge as to sanity of testator.—If, 
on an application to prove a will, an issue is made up as to the 
sanity of the testator, and submitted to a jury, a charge of the 
court is erroneous which instructs the jury that, unless the jury 
believe from the evidence that testator, if of sound mind, would 
have included contestants, his grind-children, in the benefits of 
his will, they can not set the will aside because he may have ex- 
cluded them under an insane delusion as to their father.—-Colton v. 
MP Gad Hepa eR RNeLAU Seas Seas dedadeuxeedeses. 1aeeAtReROHS 

2. Sanity ; presumption as to.—Reason being the common gift of God 
to man, every man is presumed to be sane, and insanity can only 


be proved by clear and unexceptionable evidence.—Jb............ : 


3. Partial insanity; what will invalidate.—Partial insanity will invali- 
date contracts generally, and will be sufficient to defeat a will the 
direct offspring and fruit of partial insanity.—J/b............... : 


See, also, Lecacy anp DEvIsE. 


WITNESS. 


1, Guardian ; when competent as witness in his own behalf.—Section 
2704 of the Revised Code renders a guardian a competent witness 
in his own behalf, on the final settlement of his accounts —Bogia 
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2. Wife not competent witness for husband, in criminal case.—In a crim- 
inal case, the wife is not a competent witness for her husband, to 
prove an alibi.— Miller v. The State. .....c..cccccccecccseccccuse 

3. Same.—The wife of a freedman, whom he married during the ex- 
istence of their slavery, according to the ceremonies then permit- 
ted to them, and with whom he has continued to live as his wife 
since emancipation, is the lawful wife of such freedman ; and she 
is incompetent as a witness for him or against him in a criminal 
prosecution, except for violence upon herself.—Hampton v. The 
EINE ae einiic sis scniosiers cilaies o's 0s. cists mo wwe sleep eis sees ee esaiuelsees 

4. Witness ; when error to exclude.—It is error to exclude a witness on 
a general objection without stating any reason for the objection. 
Morgan v. The Slate. ........666 200. bab Uictein Sel ain Swine <tacesousinss slorsieiate 


WRIT. 


See SuMMONS. 
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